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PREFACE  TO  THE  THIRD  EDITION. 


The  material  additions  which  have  been  made 
since  the  Publication  of  the  Second  Edition  of  this 
Book  in  October  1853^  to  the  jurisdiction  of  the 
County  Courts,  hj  The  County  Court  Amendment 
Act  of  last  Session,  the  Friendly  Societies  Act  of 
1855,  and  by  the  Order  of  Her  Majesty  in  Council 
extending  to  these  Courts  the  provisions  of  The 
Summary  Procedure  on  Bills  of  Exchange  Act,  1855, 
have,  together  with  the  decisions  of  the  Superior 
Courts,  rendered  it  necessary  to  write  anew  a  con- 
siderable portion  of  the  Work,  and  to  re-arrange  its 
subject  matter. 

The  Book  has  been  divided  into  two  Parts.  The 
first  containing  the  jurisdiction  of  the  Courts  in  all 
matters  except  those  which  relate  to  the  Insolvent 
and  Protection  Statutes.  These  have  been  treated 
of  in  the  Second  Part.  For  facility  of  reference 
the  Practice,  Appendix,  and  Index  in  both  Parts  is 
distinguished  by  the  coloured  edge  of  its  leaves. 

To  the  Sections  of  the  Acts  in  the  Appendices 
there  have  been  added  marginal  references  to  other 
Statutes  and  Sections  which  bear  upon  them,  and 
to  the  Rules  and  Forms  framed  upon  them. 
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IV  PBEFACE. 

To  the  Rules  have  been  also  appended  references 
to  the  Sections  and  Forms  to  which  they  relate ;  and 
to  the  FormSj  references  to  the  Sections  of  the 
Acts  and  Rules  upon  which  they  are  respectively 
grounded. 

The  Index  of  each  Part  is  arranged  in  tabular 
form^  so  as  to  show  at  a  glance  the  page  in  which  the 
different  matters  are  noticed^  together  with  the  Sec- 
tions of  the  Acts  and  Rules  bearing  upon  them. 

The  jurisdiction  given  to  the  Courts  by  the  Cus- 
toms Act^  1853;  the  Succession  Duty  Act^  1853 ; 
the  Merchant  Shipping  Act,  1854 ;  the  Metropolitan 
Building  Act,  1855 ;  the  Nuisances  Removal  Act, 
1855,  and  the  Joint  Stock  Companies  Act,  1856,  it 
is  probable  will  be  but  rarely  resorted  to :  these  have, 
therefore,  been  noticed  in  the  Introduction  only. 

The  power  of  the  Superior  Courts  to  refer  matters 
in  dispute  to  the  Judges  of  the  County  Courts  is  also 
noticed  only  in  the  Introduction. 


6,  Child*8-placef  Temple^ 
aotk  February,  1857. 
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Zohrab  v.  Smith 


42 


INTRODUCTION. 


Thb  County  Court,  or  sciremotey  was  instituted  by  Alfred   Introd. 
the  Great  (a),  

Its  jurisdiction  extended  to  both  ecclesiastical  and  civil 
matters ;  the  Bishop  and  the  Earl  or  Sheriff  sitting  in  the 
same  county  court  with  equal  jurisdiction,  until  the  reign  of 
William  the  Conqueror,  when  its  ecclesiastical  jurisdiction 
was  taken  away. 

The  county  court  was  held  once  in  every  four  weeks, 
and  was  presided  over  by  the  Earl,  or  in  his  absence  by  the 
Sheriff ;  the  suitors,  that  is,  the  freemen  or  landholders, 
were  the  judges,  and  the  Sheriff  sat  only  in  a  ministerial 
character,  to  pronounce  the  judgment  of  the  suitors  and 
execute  it  (&)•  It  continued  the  principal  court  for  the 
civil  business  of  the  kingdom,  until  in  the  reigpi  of  Henry 
II.  justices  of  assize  were  appointed  to  visit  annually  the 
different  counties,  whereby  the  trial  of  issues  was  brought 
within  each  county,  and  the  people  were  ensured  the  trial 
of  their  rights  by  the  same  judges  to  whom  were  entrusted 
the  highest  questions  of  law. 

From  that  time  the  county  court,  so  far  as  its  judicial 
functions  were  concerned,  gradually  fell  into  disuse,  until 
nearly  the  sole  business  transacted  in  it  was  that  which 
it  still  retains,  namely,  the  proclaiming  of  outlawries,  and 
the  holding  of  elections  of  knights  of  the  shire,  and  of 
coroners. 

The  county  court  was  not  a  court  of  record ;  the  process 
was  by  summons,  attachment,  and  distress.  Pleas  were 
held  by  plaint  in  debt,  detinue,  or  other  personal  actions 
(not  being  for  injuries  done  vi  et  armia)  under  the  value  of 

(a)  Blackit.  Comm.,  Vol.  IV,  Vol.  I,  p.  7,  and  Bacon's  Abridg- 

p.  411.     For  an  aoooont  of  the  ment,  tit.  County  Court, 

ancient  connty   court,    see  also  (b)  Jonei  t.  Jonei,  5  M.  &  W. 

Beefe'a  History  of  English  Law,  523. 
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Introd.  40*.  By  a  writ  of  justicieSf  which  was  in  the  nature  of  a 
commission  to  the  sheri£f,  but  which  did  not  alter  the  nature 
of  the  proceedings,  he,  together  with  the  suitors  of  the 
court,  might  hold  plea  of  certain  real  and  personal  actions, 
although  for  claims  above  40  f.,  or  for  injuries  done  rt  et 
annis.  The  court  had  also  jurisdiction  in  cases  of  replevin 
to  any  amount  (c)  ;  this  action  might  be  commenced  either 
by  writ,  which  was  in  the  nature  of  a  writ  of  jtuticieSf  or 
by  plaint.  A  plaint  in  the  county  court  might  in  all  cases 
be  moved  into  the  Court  of  Queen's  Bench  by  a  writ  of 
recordari  facias  loqvelam.  If  the  action  was  commenced 
hjjusticies,  or  where  replevin  was  commenced  by  writ,  the 
proper  writ  by  which  to  remove  it  was  tLpone* 

The  proceedings  in  the  county  court  being  found  expen- 
sive and  dilatory,  courts  of  request  in  which  parties  might 
be  examined,  and  judgment  awarded  in  a  summary  manner, 
StatateF*  were  established.  The  first  was  created  in  the  iAty  of 
London  by  the  3  Jac  I,  c.  15,  and  fh>m  that  period  Far- 
liament  was  from  time  to  time  applied  to  for  acts  to  establish 
local  courts,  until  in  the  year  1841  they  numbered  106,  the 
jurisdiction  of  which  varied  from  40«.  to  15^ 

From  1842  to  1846  a  measure  for  the  establishment 
of  local  courts  throughout  the  king^dom  was  considered 
from  time  to  time  by  Parliament,  and  in  1845  the  8  &  9 
Vict.  c.  127,  WES  passed.  By  sect.  9  of  tliis  act  the  Queen 
in  Council  was  enabled  to  extend  the  jurisdiction  of  certain 
courts  of  request  and  otker  courts  to  demands  ex  contractu 
not  exceeding  202.,  and  to  regulate  their  districts.  Diffi- 
culties having  arisen  in  dealing  with  the  numerous  petitions 
presented  under  this  act,  the  statute  9  &  10  Vki,  e.  95,  was 

?assed  in  1846,  and  by  Orders  in  Council  of  the  9th  March 
847,  county  courts  were  established  throughout  the  king- 
dom, except  in  the  city  of  London. 

TTie  statute  9  &  10  Vict.  c.  95,  has  been  amended  by  the 
12  &  13  Vict,  c  101,  the  13  ft  14  Vict.  c.  61,  the  15  & 
16  Vict  c.  54,  and  the  19  ft  20  Vict.  c.  108,  and  by  the 
latter  of  these  acts  the  expense  of  maintaining  the  county 
courts,  which  was  before  borne  wholly  by  the  smtors,  is, 
with  the  exception  of  the  salaries  of  the  ministerial  officers, 
to  be  defrayed  by  an  annual  vote.  By  various  other  acts, 
jurisdiction  has  been  given  to  the  county  courts. 

(e)  2d  Inst  139. 312 :  Gilbert  Distr.  92. 
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The  Statutory  County  Court  is  a  Court  of  Record  ;^itt   Introo. 

Jorisdiction  is  original  and  auxiliary.  " tt 

The  Original  Jurisdiction  is  both  legal  and  equitable.       dirtion."™' 

Legal  Jurisdiction. — The  legal  jurisdiction  is  of  three 
kinds :  exclusive,  coneurre^t9  and  by  consent. 

Exclusive  Jurisdiction. — By  sect.  58  of  the  9  &  10  Exclurive 
Vict.  c.  95,  "  all  pleas  of  personal  actions,  where  the  debt  jiui»dic- 
**  or  damage  claimed  is   not  more  than  twenty  pounds,  ^^°' 
**  whether  on  balance  of  account  or  otherwise,  may  be 
**  holden  in  the  county  court  without  writ ;  provided  always, 
**  that  the  court  shall  not  have  cogpaizance  of  any  action  of 
**  efectmentf  or  in  which  the  title  to  any  corporeal  or  in- 
**  corporeal  hereditaments,  or  to  any  tol^  fair,  market,  or 
**  franchise,  shall  be  in  question,  or  in  which  the  validity 
**  of  any  devise^  bequest,  or  limitation,  under  any  will  or 
**  settlement  may  be  disputed,   or  for  any  malicious  pro- 
^*  secution,  or  for  any  libel  or  slander,  or  for  criminal  con- 
**  versation,   or  for  seduction,  or  breach  of  promise  of 
**  mamage. 

The  jurisdiction,  in  cases  not  within  this  section,  and  not 
within  the  exceptions  contained  in  sect.  128,  is  protected 
by  provisions  which,  subject  to  eeitiun  conditions,  deprive 
the  plaintiff  of  costs,  if  he  obtain  a  verdict  in  a  superior 
court  for  less  than  201.  in  actions  of  contract,  or  less  than 
5iL  if  in  tort;  and  where  the  verdict  is  for  the  defendant, 
entitle  him  to  his  costs,  as  between  attorney  and  client. 

Where  the  action  is  for  a  claim  not  exceeding  5  /.,  sect.  38 
of  19  &;  20  Vict  c.  108,  provides  that  it  may  be  removed 
by  writ  of  certiorari,  if  one  of  the  superior  oqwb  or  a  judge 
thereof  deem  it  desirable.  The  party  applying  to  remove 
imist  give  security  for  the  dahn  and  the  costs,  not  exceeding 
1002.,  and  assent  to  any  further  terms  that  the  court  or 
judge  imposes. 

Where  the  amount  claimed  exceeds  5  L  it  may,  under 
eeet.  90  of  9  dc  10  Vict.  c.  95,  be  removed  into  one  of  the 
superior  courts  by  leave  of  a  judge,  on  such'  terms  as  to 
payment  of  costs,  giving  security  for  claim  or  costs  or 
otherwise,  as  he  thinks  fit. 

The  decision  of  the  judge  of  the  county  court,  whether  Judge's  de- 
assisted  by  a  jury  or  not,  is  final  in  causes  within  this  ^'^^^  ^"^- 
branch  of  the  jurisdiction. 

Protectiok    CA.SE8.p--A]iother   branch    of   exclusive  Protection 
jurisdiction  is  given  by  sect.  4  of  10  &  11  Vict.  c.  102,  by  cases. 
whidi  the  juriMliction  under  the  ^  Protection  Acts"  (5  &  6 
Vict,  c  116,  and  7  &  8  Vict,  c  96),  is  transferred  to  the 
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Iktrod.  county  court  in  cases  arising  more  than  twenty  miles  from 
the  General  Post  Office  in  London.  The  decision  of  the 
judge  in  these  cases  is  final. 

The  Bills  of  The  Bills  OF  EXCHANGE  AcT,  1855. — By  an  Order 
Exchange  in  Council  of  the  30th  January  1856,  the  provisions  of  the 
Act,  1855.  Summary  Procedure  on  Bills  of  Exchange  Act,  1855,  were 

extended  to  the  county  courts  in  actions  where  the  claim 

does  not  exceed  50/. 

By  sect.  4  of  the  19  &  20  Vict.  c.  108,  this  jurisdiction 

is  protected  where  the  plaintiff  claims  a  sum  not  exceeding 

20/.,  under  the  penalty  of  the  loss  of  costs  if  the  action  he 

brought  in  the  superior  courts. 

Concurrent  Jurisdiction. — The  jurisdiction  given 
by  sect.  58  of  9  &  10  Vict,  c  95,  is,  by  sect.  128,  rendered 
concurrent  with  that  of  the  superior  courts,  where  the  par- 
ties reside  more  than  twenty  miles  from  each  other,  or  where 
the  cause  of  action  does  not  arise  wholly  or  in  some  material 
point  within  the  district  within  which  the  defendant  dwells 
or  carries  on  his  business  at  the  time  of  bringing  the  action, 
or  where  an  officer  of  the  court  is  a  party,  except  in  respect 
of  a  claim  to  goods  taken  in  execution  by  process  of  the 
court. 

By  18  &  14  Vict.  c.  61,  s.  1,  a  jurisdiction,  where  the 
amount  of  the  claim  for  debt  or  damages  does  not  exceed 
50/.,  is  conferred  on  the  county  court,  subject  to  the  excep- 
tions contained  in  the  proviso  of  sect.  58  of  the  9  &  10  Vict. 
c  95.  This  jurisdiction  is,  however,  concurrent  with  that 
of  the  superior  courts,  and  is  subject  to  appeal. 

Replevin.  Replevin.— By  sect  65  of  19  &  20  Vict.  c.  108,  an 
action  of  replevin  may  be  commenced  in  any  superior  court 
upon  the  replevisor  at  the  time  of  replevying  giving  security 
for  such  an  amount  as  the  registrar  of  the  county  court  may 
deem  sufficient  to  cover  the  alleged  rent  or  damage,  and  the 
probable  costs  of  the  cause  ;  and  by  sect.  66  the  action  may 
be  commenced  in  the  county  court.  Where  the  suit  is 
commenced  in  a  superior  court,  the  replevisor  must  under- 
take to  prove  that  he  had  good  ground  for  believing  either 
that  title  was  in  question,  or  that  the  rent  or  damage 
exceeded  20  /.  Where  the  action  is  commenced  in  the  county 
court,  the  defendant  may  remove  it  on  giving  security  for 
an  amount  not  exceeding  150/.,  conditioned,  if  the  replevisor 
does  not  discontinue,  or  fail  to  prosecute  the  action,  or 
become  nonsuit  therein,  to  prove  that  he  had  good  ground 
for  believing  that  title  was  in  question,  or  that  the  rent  of 
damage  exceeded  20/.  Where  the  rent  or  damage  exceeds 
20/.,  an  appeal  is  allowed. 
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Ejectment. — The  proviso  in  sect  58  of  9  &  10  Vict.   Introd. 
c  95,  is  modified  in  certain  cases  of  ejectment  by  sect.  122.  "ZT^      ~" 
This  is  now  repealed  by  19  &  20  Vict.  c.  108,  by  sect.  50  ^J*^^*"^"^ 
of  which,  landlords,  after  the  expiration  of  the  tenancy,  may 
recover  possession  of  houses,  lands,  or  other  corporeal  here- 
ditaments, where  neither  the  rent  nor  value  of  Uie  premises 
shall  have  exceeded  50/.  a  year,  and  no  fine  shall  have  been 
paid ;  and  by  sect.  51a  claim  for  rent,  or  mesne  profits,  or 
both,  may  be  added.     By  sect.  52  a  similar  jurisdiction  is 
given  in  cases  where  half  a  year's  rent  is  in  arrear,  and  no 
sufficient  distress  can  be  had.     In  both  cases  there  is  an 
appeal  where  'the  value  or  the  rent  exceeds  20  L 

Customs.— By  sect.  268  of  16  &  17  Vict,  c  107  (the  Customs. 
Customs  Act),  the  Crown  may  sue  in  the  county  court  for 
duties  or  penalties  not  exceeding  100  L  The  decision  of  the 
judge  is  final.  By  sect,  318,  an  action  may  be  brought 
agunst  custom-house  officers  for  the  illegal  seizure  of  any 
boat,  vessel,  or  goods,  where  the  damages  claimed  do  not 
exceed  the  amount  to  which  the  jurisdiction  of  the  court  is 
limited ;  and  sect.  319  provides  that  the  case  shall  not  be 
tried  by  a  jury,  except  by  consent  of  both  parties,  and  that 
the  decision  of  the  judge  shall  be  subject  to  appeal. 

Jurisdiction  by  Consent. — Under  the  provision  of  Jnritdio- 
sect.  23  of  19  &  20  Vict.  c.  108,  the  parties  may  by  consent  ^^^^7  ^^' 
confer  a  jurisdiction  on  the  county  court  in  any  action  not  ^'^^' 
being  an  action  for  criminal  conversation. 

By  sect  25,  if  in  any  action  title  incidentally  comes  in 
question,  the  judge  may  decide  the  immediate  claim  if  both 
parties  at  the  hearing  consent  in  writing ;  but  the  judgment 
of  the  court  is  not  evidence  of  title  between  the  parties  in 
any  other  proceeding. 

By  sect.  68  the  decision  of  the  judge  in  these  actions  is 
subject  to  appeal  on  the  same  grounds  as  in  causes  where 
the  sum  claimed  exceeds  20/. 

Arresting  Ships« — By  the  527th  section  of  17  k  18  Arresting 
Vict.  c.  104  (The  Merchant  Shipping  Act),  in  the  event  of  slups. 
an  injury  having  been  done  by  a  foreigrn  vessel  to  any  pro- 
perty belongring  to  her  Majesty,  or  to  any  of  her  subjects, 
in  any  part  of  the  world,  it  is  competent  for  the  judge  of 
the  county  court,  in  certun  cases,  on  a  summary  application 
of  any  person,  to  direct  the  vessel  to  be  detained  until  satis- 
faction is  made  for  the  alleged  wrong,  or  security  is  given 
to  abide  the  event  of  a  legal  proceeding  in  respect  of  it. 

Nuisances.— By  sect  19  of  IS  &  19  Vict.  c.  121  (The  Nuiaanccs. 
Nuisances  Removal  Act),  all  reasonable  costs  and  expenses 
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Introd.    incurred  in  making  a  complaint,  or  giving'  notice,  or  in 

obtaining  an  order  of  juitioesy  or  in  carrying  the  order  into 

effect  under  that  act,  are  to  be  deemed  to  be  money  paid  for 
the  use  and  at  the  request  of  the  person  on  whom  the  order 
is  made,  and  may  be  recovered  in  any  county  court. 


Metropoli- 
tan  Build- 
ing Act. 


Equitable 
junsdic- 


uon« 


Partner- 
ship; dis- 
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Metropolitak  Building  Act.— Within  the  limits  of 
the  metropolis,  as  defined  by  the  18  &  19  Vict  c.  122,  any 
award  of  surveyors  under  the  Metropolitan  Building  Act, 
1855,. may  be  appealed  from  to  the  county  court.  If,  how* 
ever,  the  appellant  proves  that  the  matter  involves  the  pay- 
ment of  a  sum  exceeding  SOL,  the  proceedings  must  be 
stayed  (<l).  The  court  may  also,  in  case  of  dispute  as  to 
the  amount  of  security  to  be  given  to  an  adjoining  owner  by 
the  building  owner,  settle  the  amount  (e).  It  may  also 
give  consent  to  anything  being  done  by  any  owner  in  pur- 
suance of  the  act,  or  do  or  cause  such  thing  to  be  done,  if 
there  is  no  owner  capable  of  consenting  or  of  doing  the  act» 
or  no  person  empowered  thereto,  or  if  the  owner  cannot  be 
found  If).  The  decision  of  the  court  is  subject  to  appeal 
where  Uie  value  of  the  matter  in  difference  exceeds  50  L  (g) 

Equitable  JuRiSDicTioN.~The  equitable  jurisdiction 
of  the  county  court  is  concurrent,  except  in  the  cases  of 
friendly  societies,  protection^  and  insolvency,  in  the  two 
latter  of  which  it  is  merely  incidental. 

Partnership;  Distributive  Share;  Lboact.—- 
By  sect.  65  of  9  &  10  Vict.  c.  95,  the  jurisdiction  is  ex- 
tended to  the  recovery  of  a  demand  not  exceeding  20/.  (now 
by  the  Id  &  14  Vict,  c  61,  50/.),  ''  which  b  the  whole  or 
''  part  of  the  unliquidated  balance  of  a  partnership  account, 
*'  or  the  amount  or  part  of  the  amount  of  a  distributive 
**  share  under  an  intestacy,  or  of  any  legacy  under  a  wQU'* 

Friendly  Societies. — By  sect.  40  of  18  &  19  Vict. 
c.  63,  where  the  rules  of  a  society  have  directed  disputes  to 
be  referred  to  justices,  they  are  to  be  decided  by  the  county 
court. 

By  sect.  41,  applications  for  the  remoral  of  a  trustee,  or 
for  any  relief,  order,  or  direction,  or  for  the  settlement  of 
disputes  in  certain  cases,  or  to  enforce  the  decision  of  any 
arbitrator,  or  to  determine  disputes  if  no  arbitrator  has  been 
appointed,  or  if  no  decision  is  made  within  forty  days  after 
application,  are  to  be  made  to  the  county  court  in  the  dis- 

(d)  18  &  19  Vict  e.  122,  s.  85.  (•)  lb.  i.  87. 

(/)  lb.  t.  96.     See  M  to  forms  of  prooeediDgt,  as.  IQO,  101. 

(f )  lb.  s.  102. 
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trict  of  which  the  usual  or  principal  place  of  business  of  the    Ixtrod. 

society  is  situate,  and  the  court  may  give  the  same  relief  as 

the  Court  of  Chancery.     The  decision  of  the  court  is  not 
subject  to  any  appeal. 

By  sect.  42,  the  order  of  the  court,  if  for  the  payment  of 
money,  may  be  enforced  as  any  other  order ;  but  where  the 
order  is  for  the  doing  of  some  other  act,  the  judge  may 
order  the  party  neglecting  or  refusing  to  do  the  act  to 
pay  a  sum  of  money,  which  sum  may  be  recovered  as  above. 

By  sect.  13,  on  the  dissolution  of  a  society  any  member 
who  may  be  dissatisfied  with  the  provision  made  for  the 
satisfaction  of  his  claim  may  apply  to  the  judge  of  a  county 
court,  who  may  make  such  order  thereon  as  is  provided  by 
sects.  41  and  42. 

Industkial  and  Provident  SociETiE8<-*-The  above  Industrial 
provisions,  applicable  to  friendly  societies,  are  extended  by  '^^  provi- 
18  &  19  Vict.  c.  63.  s.  48,  to  industrial  and  provident  ^®"' "°*^^^ 
societies  constituted  under  the  15  ^  16  Vict.  c.  31.  ^' 

Charitable  Trusts— By  the  16  &  17  Vict,  c  137  Charitable 
(The  Charitable  Trusts  Act,  1853),  s.  32,  where  the  gross  *™^- 
annual  income  of  a  charity  does  not  exceed  30 1.,  and  where 
equitable  relief  is  required,  the  county  court  has,  subject  to 
certain  conditions,  jurisdiction  to  entertain  the  application, 
and  to  "  give  such  relief,  and  make  such  orders  and  direc- 
"  tions  in  relation  to  the  matter  of  such  application  as  now 
''  might  be  made  or  given  by  the  Court  of  Chancery,  or  by 
**  the  Lord  Chancellor,  entrusted  with  the  care  and  commit- 
^  mentof  the  cus^y  of  lunatics,  in  a  suit  regularly  insti- 
'*  tuted,  or  upon  petition,  as  the  case  may  require.**  It  is 
provided,  however,  by  s.  41,  that  the  county  court  shall 
not  have  jurisdiction  to  determine  title  either  at  law  or  in 
equity,  or  to  determine  any  question  as  to  the  existence  or 
extent  of  any  charge  or  trust.  By  sect.  39  an  appeal  is 
given  in  certain  cases.  It  may  be  observed,  that  although 
the  jarisdiction  under  this  act  extends  only  to  charities,  the 
annual  income  whereof  does  not  exceed  30  /.,  yet  should 
the  amount  with  which  a  defaulting  trustee  is  chargeable 
exceed  the  sum  of  50  /.,  there  is  no  provision  in  the  statute 
which  excludes  the  jurisdiction  of  the  county  court  in  such 
a  case. 

Succession  Duties. — By  sect.  50  of  the  16  8c  17  Vict.  Snocession 
c*  51  (Succession  Duty  Act),  any  accountable  party  dis-  <iu(i^* 
satisfied  with  the  assessment  of  the  commissioners  may,  on 
complying  with  certain  conditions,  if  the  sum  in  dispute 
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iKTRoo.  does  not  exceed  50  /.,  appeal  to  the  county  court.  The 
decision  is  final.  It  would  seem  from  the  language  of 
sect.  50  that  a  sum  exceeding  50  /.  may  become  the  subject 
of  inquiry  in  the  county  court. 

Literary  in-  LiTERART  INSTITUTIONS. — By  the  Literary  and  Sci- 
siitutions.  entific  Institutions  Act,  1854,  in  case  of  any  institution 
within  the  act  being  desirous  of  dissolving,  and  any  dispute 
arising  among  the  governing  body  or  the  members  of  the 
institution,  the  adjustment  of  its  affairs  are  to  be  referred 
to  the  county  court  of  the  district  in  which  the  principal 
building  of  the  institution  is  situate.  The  court  may  make 
such  order  as  is  requisite,  or,  if  necessary,  direct  that  pro- 
ceedings shall  be  taken  in  the  Court  of  Chancery.  The 
judge  is  also  to  determine  to  what  institution  any  surplus 
funds  should  be  given  which  may  remain  after  dissolution, 
if  the  members  have  not  of  themselves  determined  the 
institution  to  which  they  are  to  be  given. 

Auxiliary        AUXILIARY  JURISDICTION. — The  auxiliary  jurisdiction 

juriadic-      of  the  court  is  both  legal  and  equitable, 
tion. 

Legal  juris-        LeGAL    JURISDICTION  —  ABSCONDING     DEBTORS. — 

debton.  "***  *  county  court  to  issue  his  warrant  for  the  apprehension 
of  persons  sworn  to  be  indebted  to  the  amount  of  20  U  or 
upwards,  and  who  are  about  to  quit  England.  This  power 
Is  auxiliary  to  actions  in  the  superior  courts. 

References  References  from  Superior  Courts. — By  sect,  d  of 
from  supe-  the  Common  Law  Procedure  Act,  1854, 17  &  18  Vict.  c.  125, 
nor  courts,  ^j^ere,  after  the  issuing  of  the  writ  in  a  superior  court,  it 
appears  to  the  satisfaction  of  the  court  or  a  judge,  upon  the 
application  of  either  party,  that  the  matter  in  dispute  con- 
sists '^  wholly  or  in  part  of  matter  of  mere  account  which 
"  cannot  conveniently  be  tried  in  the  ordinary  way,"  such 
matter,  either  wholly  or  in  part,  may  in  country  causes  be 
referred  to  a  county  court ;  and  by  sect.  6,  if  upon  the  trial 
of  any  issue  of  fact  in  a  superior  court  the  questions  aris- 
ing thereon  involve  matter  of  account^  the  judge  may  in 
country  causes  refer  it  as  above. 

Commit-  COMMITMENT  ON  JUDGMENTS  OF  SUPERIOR  CoURTS. 

ment  on      _By  10  &  11  Vict  c.  102,  the  power  given  by  the  8  &  9 
i5ro"^r  ^^^'  ^'  ^^^'  ^  ^^  Commissioners  of  Bankrupts  to  commit  a 
oourtsT    ^  p&fty  to  prison  brought  before  them  by  summons  on  a  judg- 
ment of  a  superior  court,  where  such  debt  had  been  con- 
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traeted  by  fraud,  or  in  certain  other  ways,  was  transferred   iNraob. 

to  the  Insolvent  Court,  and  in  places  twenty  miles  beyond 

London  to  the  county  courts. 

Equitable  Jurisdiction— Chamceht. — By  sect.  22  Equitable 
of  the  9  &  10  Vict.  o.  95,  the  judge  may  be  required  to  jarisdic- 
perform  all  such  duties   relating  to  causes    or  matters  ru^ 
depending  in  chancery,  or  any  judge  thereof,  or  before  the         ^'^' 
Chancellor  in  the  exercise  of  any  authority  belonging  to 
him,  necessary  or  proper  to  be  done  in  the  respective  dis- 
tricts, as  the  Chancellor  from  time  to  time  by  a  general 
order  directs. 

Joint  Stock  Companies  Act,  1856. — By  sect.  20  of  Joint  Stock 
the  12  &  13  Vict,  c,  108  (an  act  amending  the  Joint  Stock  Companies 
Companies  Winding-up  Act,  11  &  12  Vict.  c.  45),  judges  ^^»  1^^^- 
of  county  courts  sitting  at  places  more  than  twenty  miles 
from  the  General  Post  Office  are  appointed  commissioners 
to  act  under  the  powers  of  that  and  the  previous  act,  and 
the  Master  may  refer  to  them  the  whole  or  any  part  of  the 
examination  of  any  witnesses  (A). 

By  sect.  101  of  that  Act,  and  also  by  the  19  &  20  Vict. 
c  47,  8.  101,  the  judges  of  the  county  courts  who  sit  at 
places  more  than  twenty  miles  from  the  General  Post 
Office  are  commissioners  to  take  evidence  in  winding-up 
cases.  For  this  purpose  the  judge  is  invested  with  the 
same  powers  which  the  Court  of  Chancery  possesses  of 
summoning  and  examining  witnesses,  and  of  requiring  the 
production  or  delivery  of  documents. 

Insolvency. — The  jurisdiction  of  insolvency,  under  the  insolToncy. 
1  &  2  Vict.  c.  110,  is  by  the  10  &  11  Vict.  c.  102,  s.  10, 
vested  in  the  county  court  where  the  insolvent  is  in  custody 
in  any  gaol  more  than  twenty  miles  from  the  General  Post 
Office.  The  Insolvent  Court  in  London,  to  which  the  peti- 
tion of  the  insolvent  is  presented  in  these  cases,  refers  the 
hearing  to  the  county  court. 

Process. — The  process  of  the  county  court  is  by  plaint  Process, 
and  summons  ;  and  where  no  jury  is  required  by  either  party, 
the  duty  of  deciding  questions  both  of  fact  and  law  is  vested 
in  the  judge  alone,  no  suitors  being  summoned  as  in  the  old 
court  li).  In  cases  however  in  which  the  amount  claimed 
exceeos  5  /.,  either  party  may  require  a  jury  to  be  sum- 
moned to  try  the  action.     The  proceedings  at  the  trial  do 

(A)  This  Act  is  now  repealed,  except  u  to  Banking  and  Insnrance 
Compwoies,  hy  19  &  20  Vict  c  47. 
(0  9  &  10  Vict.  e.  95,  s.  69. 
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Introduction. 


Iirnum*  not  now  substantully  yarj  from  those  adopted  in  the  courts 
of  Westminster,  with  one  material  exception,  namely,  that 
where  there  is  a  judgment  for  the  phuntiff  for  a  sum  not  ex* 
ceeding  20  /.,  the  judg^  has  the  power  of  ordering  that  the 
deht  or  damages  recovered  shall  be  paid  by  instalments. 
In  all  other  cases  he  must  order  tiie  claim  to  be  paid 
forthwith,  or  within  fourteen  clear  days,  unless  the  plaintiff 
consents  to  receire  it  by  instalments. 

No  judgment  or  order  of  a  county  court,  nor  any  matter 
pending  therein,  can  be  removed,  except  by  certiorari  (A). 
By  13  &  14  Yict.  c.  61,  a  power  of  appeal  is,  however, 
given  where  plaints  are  brought  for  causes  of  action 
which,  but  for  that  statute,  the  courts  could  not  have  enter- 
tamed;  section  14  of  that  act  providing  that  if  either 
party  in  such  a  cause  is  dissatisfied  with  the  determination, 
or  direction  of  the  court  in  point  of  law,  or  upon  the  admis* 
sion  or  rejection  of  evidence,  he  may  appeal  to  any  of  the 
superior  courts  of  common  law,  two  of  the  puisne  judges 
of  which  court  may  decide  the  point  disputed.  The  appeal 
is  in  the  form  of  a  case  agreed  on  by  the  parties,  and,  if  they 
cannot  agree,  it  is  settled  by  the  judge  of  the  county  court 
who  heard  the  plaint 

It  was  at  one  time  doubted  whether  a  writ  of  trial  under 
the  8  &  4  Will.  4,  c.  42,  s.  17,  could  be  directed  to  the 
judge  of  a  county  court  The  Court  of  Exchequer  Cham- 
ber has,  however,  held  that  a  writ  of  trial  cannot  be 
directed  to  the  judge  of  a  county  court;  inasmuch  as, 
although  the  county  court  is  a  court  of  record,  still,  being 
one  which  does  not  proceed  according  to  the  rules  and 
practice  of  the  common  law,  it  does  not  come  with  in  the 
provisions  of  that  act  (2). 


(k)  9  &  10  Vict  c.  95,  8.  90. 
A  material  alteration,  witii  respect 
to  the  removal  of  plaints,  was 
effected  by  making  the  covntj 
court  a  court  of  record ;  namely, 
that  all  plaints  which  can  be  re- 
moved into  a  superior  oonrt,  most 
now  be  moved  by  a  writ  of  eer- 
Horari  \  whereas  when  there  was 
no  reomrd  of  the  proceedings  in 
the  inferior  conrt,  the  proper  writ 
was,  as  has  been  mentbned,  a  re. 


fa.  to.  The  other  effects  conse- 
quent upon  its  being  made  a  court 
it  record  need  not  be  mentioned  ; 
linoe  aU  proceedings,  except  this, 
have  been  spedally  prorided  for 
by  tiieact 

(/)  Bretn  v.  Owtm,  6  Ezr. 
916;  2  L.,  M.  &  P.  346;  20 
L.  J.  Exr.  359.  S.  C.  6  Ezr. 
413.  2L.,M.  &P.380;15Jar. 
431. 


PART  I. 


PROCEEDINGS  IN  PLAINTS, 


CHAPTER  I. 


DI8TRICT8|  COVBT-HOVSSS,  GEHBRAL  FUHD  AKD  SITTINOS 

OP  THE  COURT. 


Districts,  11. 

C0DRT*H0USSSy  Id: 

ExUting  Courts. 
Treasurerg  to  provide* 
Tonm  Halls  and  Public 
JBuHdings. 


Gbneral  FuiTDy  14 : 

SlTTINQS   OF  THE   CoURTS^ 

14: 
AjypointfMnt  of. 


Districts  J\ — By  9  &  10  Vict,  c*  95,  sect  2,  power  is  Districts, 
gfiven  to  the  Queen,  with  the  advice  of  her  Privy  Council, 
from  time  to  time  to  order  that  the  act  shall  he  put  in 
force  in  such  counties  as  to  her  Majesty  may  seem  fit ;  and 
also  to  divide  the  whole  or  part  of  any  countyi  Ac  into 
districts,  and  to  order   that  the   county  court  shall  he 
holdeo  in  each  of  such  districts,  and  from  time  to  time  to 
alter  them,  and  to  order  that  the  number  of  districts  shall  be 
increased,  until  the  whole  of  the  counbr  is  within  the  provi- 
sions of  the  act,  and  to  alter  the  place  of  holding  the  court,  or 
to  order  that  the  holding  of  it  be  discontinued,  or  to  consoli- 
date any  two  or  more  districts,  and  to  declare  by  what  name 
and  in  what  towns  and  places  the  courts  shall  be  holden  in 
each  district;  and  if  it  appear  that  any  part  of  any  county, 
&c.  may  conveniently  be  declared  within  the  jurisdiction  of 
the  county  court  of  an  adjoining  county,  to  order  that  such 
part  shall  be  taken  to  be  within  the  jurisdiction  of  the 
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DistricU. 


Part  i.  county  court  for  such  adjoiniirg  county  in  and  for  such 
district,  in  like  manner  as  if  it  were  part  of  such  adjoining 
county  (a). 

By  Orders  in  Council  of  the  9th  March  1847,  the  whole 
of  England,  with  the  exception  of  the  city  of  London,  was 
divided  into  491  districts,  and  hy  subsequent  orders  various 
alterations  have  from  time  to  time  been  made,  and  addi- 
tional courts  established  (6). 

The  council  of  any  city  or  borough,  or  a  majority  of  the 
ratepayers  of  any  parish  within  the  limits  of  which  a  local 
court,  not  being  a  county  court,  is  established,  or  into  the 
limits  of  which  city,  borough,  or  parish  the  jurisdiction  of 
such  local  court  extends,  desirous  of  excluding  the  jurisdic- 
tion of  such  court,  in  causes  whereof  the  county  court  has 
cognizance,  may  petition  the  Queen  in  Council  for  such 
purpose,  and  if  notice  of  such  petition  has  been  publicly 
advertised  in  the  city,  borough,  or  parish,  and  in  some 
public  newspaper  circulating  therein,  the  Queen  may  by 
order  in  council  declare  the  exclusion  of  the  jurisdiction  of 
the  local  court  throughout  the  whole  or  any  part  of  the  dis- 
trict of  the  county  court ;  unless  a  petition  against  declaring 
such  exclusion  is  presented,  or  a  caveat  is  entered  at  the 
council  office.  If  a  counter  petition  is  presented,  or  any 
caveat  is  entered,  then  the  Queen  may  refer  the  petitions  to 
the  judicial  committee  of  the  Privy  Council,  and  on  their 
report  make  such  order  in  council  as  she  is  advised  (c). 


(a)  9  &  10  Yictc.  95,  s.  2. 

(6)  In  the  original  diTiiion  of 
the  oonntiy  the  districts  of  the  su- 
perintendent registrars  of  births, 
&C. ,  were  taken  as  the  basis  upon 
which  to  form  the  districts  of  the 
coorts.  In  many  cases,  however, 
two  or  more  registrars'  districts 
were  comprised  in  the  district  of 
one  court,  and  in  others  a  regis- 
trar's district  was  divided  between 
two  or  more  courts.  The  dis- 
tricts are  described  in  the  Order 
in  Council  by  the  name  of  the 
registrar's  district,  and  this  des- 
cription, though  convenient  for 
some  purposes,  gave  no  informa- 
tion to  those  who  were  not  ac- 
quainted with  such  districts  and 
of  the  parishes  comprised  therein. 
For  the  convenience  of  persons 
resident  in  one  part  of  the  king- 
dom desirous  of  suing  another 
resident  in  some  other  part,  an 


alphabetical  index,  showing  the 
name  of  every  parish,  tow^hip, 
or  place  in  the  kingdom,  and  the 
court  in  the  district  of  which  it  is 
situate,  has,  since  1851,  been  at- 
tached to  the  folio  edition  of  the 
rules  supplied  by  the  Treasury  to 
the  different  courts.  As,  there- 
fore, every  information  can  be 
obtained  at  the  registrar's  office 
the  orders  have  not  been  attached 
to  this  work. 

(c)  15  &  16  Vict  c.  54,  s.  7. 
In  1853,  the  town  council  of  Bir- 
mingham, after  much  opposition, 
obtained  the  exclusion  of  the 
mayor's  court  in  that  borough 
from  cognizance  of  all  matters 
that  could  be  heard  in  the  county 
court,  the  petition  and  a  coun- 
ter petition  having  been  argued 
for  and  against  before  the  JuSdal 
Committee  for  two  days.  See  or- 
der in  Gaz€tU  of  3  Jan.  1854. 
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Caurt'houies,'] — By  stat.  9  &  10  Vict  c.  95,  s.  53,  as   Chap.  i. 
soon  as  a  court  was  established  under  that  act,  all  real 


estates  and  effects  vested  in  or  belonging  to  the  commis-  ^^i*^ 
sioners,  clerks,  or  other  oncers  of  any  of  the  courts  men- 
tioned m  Schedules  (A.)  and  (B.)  of  the  act,  which  were  Exisdnp 
holden  in  trust  for  the  purposes  of  the  court,  vested  in  the  oovts. 
treasurer  of  the  county  court,  in  trust  for  the  purposes  of 
the  act.  In  districts  where  a  court-house  and  offices  have 
not  been  provided,  or  are  insufficient,  the  treasurer,  with  Tk«a«irer» 
the  approval  of  one  of  the  principal  secretaries  of  state,  ^  P"*^**®- 
may  build,  purchase,  hire,  or  otherwise  provide  messuages, 
with  all  necessary  appurtenances,  for  holding  the  court  and 
offices;  or,  instead  of  providing  separate  buildings,  may 
contract  for  the  occupation  of  any  county  or  town  hall  or 
other  building,  or  so  much  thereof  as  is  needed ;  and  all 
real  and  personal  estates  and  effects  belonging  to  the  court 
vest  in  the  treasurer  for  the  time  being,  and  in  his  succes- 
sors, in  trust  for  the  purposes  of  the  act  (d).  The  provi- 
sions of  the  Lands  Clauses  Consolidation  Act,  1845  (e)t 
apply  to  such  purchase,  except  such  as  relate  to  the  pur- 
chase and  taking  of  lands  otherwbe  than  by  agreement ; 
and  the  treasurer,  acting  with  the  approval  of  one  of  the 
Principal  Secretaries  of  State,  is  deemed  the  promoter  of  the 
undertaking  for  which  such  lands  are  required  ( /*)• 

The  treasurer,  for  the  purpose  of  defraying  the  expenses 
of  building,  purchasing,  or  providing  messuages  and  lands 
for  court-houses,  was  empowered  to  borrow  money,  at  the  rate 
of  interest  allowed  by  the  Commissioners  of  the  Treasury, 
and  enter  into  necessary  securities  for  that  purpose,  which 
are  binding  on  him  and  his  successors  in  office,  for  repay* 
ment  out  of  the  general  fund ;  he  must  enter  in  a  book 
belonging  to  the  court  and  kept  by  him  for  the  purpose, 
the  names  of  the  persons  by  whom  money  is  advanced,  in 
the  order  in  which  it  is  advanced,  and  the  debts  must  be 
paid  in  this  order  (ff). 

By  sect.  85  of  19  &  20  Vict.  c.  108,  these  expenses 
are  now  to  be  paid  out  of  monies  to  be  provided  by 
Parliament. 

A  building  which  is  leased  by  a  treasurer  of  a  county 
court  for  the  purposes  of  the  court  is  not  rateable  to  the 
relief  of  the  poor ;  since  there  is  no  beneficial  occupier  of  it, 
nor  are  any  profits  derived  from  its  occupation  (k). 

By  sect.  24  of  13  &  14  Vict.  c.  61,  a  greater  facility  in  Town-halU 

obtaining  court-houses  is  afforded  by  a  provision,  that  in  ^^  imbltc 

boilduigB. 

(iQ  9  &  10  Vict.  c.  95,  t.  48.  but  lee  19  &  20  Vict.  c.  108, 

>)  8  6c  9  Vict.  c.  18.  t.  85. 

/)  9  &  10  Vict.  c.  95,  s.  50.  (A)  Reg.  ▼.  Oveneen  qf  Mtm- 

)  9  &  10  Vict  c  95,  t.  51 ;  ehuter,  18  Jnr.  267. 


14  Oeneral  Fundr^Sittings  qftJie  Courts. 

Part  i.    erery  town  or  place  where  a  county  court  is  holden,  and  no 

court  has  heen  already  erected  or  hired,  the  town-hall, 

court-house,  or  other  public  building  belonging  to  the 
county,  city,  borough,  or  town  may  be  used  for  the  pur- 
poses of  holding  the  courts,  without  any  charge  except 
for  lighting,  warming,  and  cleaning,  and  other  expenses 
necessarily  incidental  to  the  use  of  the  said  building  for 
the  purposes  of  the  courts ;  an  arrangement  must,  how- 
ever, be  made,  so  that  the  sitting^  of  the  courts  shall  not 
interfere  with  the  business  of  the  county,  &c«  usually 
transacted  in  the  building  used,  or  with  any  purposes  for 
which  it  may  be  used  by  virtue  of  any  local  act  (t)« 

By  sect.  15  of  IB  &  19  Vict.  c.  126,  petty  sessions  may 
be  held  in  any  county  court-house  without  charge. 

£«nertl  Oeneral   jPVcmij — This    was   a   fund    which,    under 

"^^-  9  &  10  Vict,  c  95,  8.  52  (now  repealed),  was  raised  for  the 

purposes  of  providing  oourt-houses,  and  defrapng  all  other 
expenses  of  Uie  courts  (k)^  As  all  sums  of  money  paid  into 
court  to  the  use  of  ihe  suitors  which  shall  remain  un- 
claimed for  six  years  (the  time  during  which  the  person 
entitled  is  an  infant,  feme  covert,  of  unsound  mind,  or  be- 
yond the  seas,  not  being  taken  into  account),  and  the  monies 
arising  from  penalties,  forfeitures,  and  fines,  when  paid  and 
levied,  if  not  otherwise  appropriated  by  the  act,  are  appli- 
cable to  and  must  be  carried  to  the  account  of  the  general 
fund ;  this  fund  still  exists  for  their  receipt  (fy 

Sittings  of  SUtingi  of  the  Courts.]— The  9  &  10  Vict.  c.  95, 
the  oourti.  g,  56,  provides  that  the  court  shall  be  holden  within  each  dis- 
trict at  such  times  as  the  judge  appoints,  provided  it  is  holden 
once  at  least  in  every  calendar  month,  or  at  such  other 
interval  as  the  Secretary  of  State  may  appoint ;  and  that 
notice  of  the  days  appointed  for  holding  courts,  or  of  any 
change  in  such  days,  shall  be  put  up  in  some  conspicuous 
place  in  the  court-house,  and  in  the  office  of  the  clerk  of 
the  court.  In  addition  to  this,  in  order  that  the  suitOTS 
may  know  when  the  courts  will  be  holden  a  convenient 
time  beforehand,  the  rules  of  practice  require  the  judges 
to  appoint  the  days  and  hours  for  holding  each  of  their 


(0  13  &  14  Vict,  c  61,  s.  24.  40 1.  and  not  exceeding  20  /. ;  and 

(il)  By  a  tax  of  If.  hi  the  poond  for  claimt  for  more  than  20/.  it 

on  aU  claims  for  soms  ezceedfaig  was  taken  as  npon  20  /.    only« 

40«.,  and  a  fixed  snmof  6<L  on  These  ezpensee  are  now  to  be 

daims  for  mmi  abore  20  «•  and  paid  out  of  a  grant  of  Paryament. 

not  exceeding  40*.    It  was  inb-  (0  9  &  10  Vict,  c  95,  m.  86 

aeqnenay  lowerad  to  8d.  hi  the  &  133. 
poimd  on  daims  for  sums  above 
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courts.     A  notice  of  sucb  appointments  must,  three  ca«  Cbap.  i. 
lendar  months  before  the  holding  of  such  courts,  be  forth- 


with affixed  in  some  conspicuous  place  in  the  court-house  -^PPoiat- 
and  in  the  office  of  the  registrar.  Whenever  any  day  or 
hour  so  appointed  is  altered,  notice  of  the  alteration  and  of 
the  time  when  it  will  take  effect,  must  be  affixed  in  the 
same  way.  The  judge  may,  however,  f^m  time  to  time, 
hold  additional  and  adjourned  courts  (m). 

Where  a  court  cannot  be  held  by  reason  of  the  death 
or  unavoidable  absence  of  the  judge,  the  court  is  to 
be  adjourned  by  the  registrar,  or  in  his  absence  by  the 
high  bailiff,  and  an  entry  thereof  is  to  be  made  on  the 
minutes  (n). 

No  two  courts  may  be  held  before  the  same  judge  on  the 
same  day,  unless  by  consent  of  the  Lord  Chancellor,  but 
an  adjourned  court  may  be  held  on  the  same  day  with 
another  court  (o). 

(m)  Rule  2.  (n)  19  &  20  "Hct  e.  108,  b.  7. 

(o)  Rules. 
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Judge,  ap.  JudySf  Appointment  and  BemovaL — The  necessary 
Sd'S^*  qualification  of  the  judge  of  a  county  court,  was,  at  the 
moral.  original  establishment  of  the  courts,  that  he  should  be  a 
barrister  of  seven  years'  standing,  or  that  he  should  have 
practised  as  a  barrister  and  special  pleader  for  seven  years, 
or  have  acted  in  the  capacity  of  judge  in  one  of  certain  local 
courts  mentioned  in  the  9  &  10  Vict.  c.  95  (a) :  any  future 
judge  must  be  a  barrister  of  seven  years'  standing,  or  must 
have  practised  as  a  barrister  and  special  pleader  for  seven 
years,  or  have  been  the  county  clerk  of  the  same  county  at 
the  time  of  passing  the  9  &  10  Vict,  c  95  (b).  The  judge 
is  appointed  by  the  Lord  Chancellor,  and  by  the  Chancellor 


(«)  9&10Vici.e. 95,1.9. 


(h)  lb.  8. 16. 


Judge.  17 

ef  the  Duchy  of  Lancaster,  within  the  limits  of  the  Duchy.  Chap.  ii. 

The  Lord  Chancellor  or  the  Chancellor  of  the  Duchy, 

within  their  respective  jurisdictions,  may  remove  a  judge 
from  any  district,  and  appoint  him  to  any  other  district  in 
which  the  salary  is  not  less.  The  Lord  Chancellor,  or 
Chancellor  of  the  Duchy  respectively,  may  remove  a  judge 
for  inability  or  misbehaviour  (c).  He  cannot  sit  as  a  mem- 
ber of  Parliament  (eQ,  nor  can  he  practise  at  the  the  bar,  or 
as  a  special  pleader,  or  equity  drahsman,  or  be  directly  or 
indirectly  concerned  as  a  conveyancer,  notary  public,  soli« 
citor,  attorney,  or  proctor,  and  if  an  attorney,  he  cannot 
hold  certain  offices  which,  having  regard  to  the  present 
qualification  of  a  judge,  it  is  not  necessary  to  enumerate  (e). 
Where  a  judge,  whose  district  was  within  the  Duchy  of 
Lancaster,  had  been  removed  from  his  office  by  the  Chan- 
cellor of  that  Duchy  on  the  ground  of  inability,  a  motion 
was  made  in  the  Court  of  Queen's  Bench  for  a  quo  war- 
ranto to  his  successor,  and  affidavits  were  read  to  show 
that  the  Chancellor  had  come  to  an  erroneous  conclusion  ; 
but  upon  it  appearing  that  the  Chancellor,  before  removing 
the  judge,  had  held  an  inquiry  as  to  certain  charges  against 
idm,  and  had  heard  counsel  and  witnesses,  both  in  support 
of  such  charges  and  also  for  the  judge,  the  Court  held  that 
they  would  not  inquire  into  the  amount  or  balance  of  the 
evidence  adduced  before  the  Chancellor,  he  having  acted 
legaUy,  and  given  the  party  accused  a  fair  opportunity  of 
being  heard;  nor  would  they  grant  a  quo  warranto  for 
the  purpose^ of  allowing  the  question  of  fact  to  be  sulmiitted 
to  a  jury.  The  Court  intimated,  however,  that  if  the 
Chancellor  had  removed  the  judge  without  a  proper  in- 
quiry, or  upon  grounds  other  than  '<  inability  or  misbe- 
haviour," they  would  have  controlled  his  decision  (/^, 

For  what  Districts.^ — A  judge  is  appointed  for  each  For  what 
district  (a).  After  districts  were  created  by  order  iu  districts, 
council  (A),  the  Lord  Chancellor  appointed  sixty  judges  to 
the  courts,  and  the  number  of  districts  to  which  they  were 
respectively  appointed  varied  from  one  to  twelve.  In  some 
instances  one  judge  was  appointed  to  hold  the  courts  in 
several  districts.  It  has  been  held  that  this  mode  of  ap- 
pointing is  legal,  and  further,  that  the  same  person  may,  at 
the  discretion  of  the  Lord  Chancellor,  be  a  judge  of  two 
different  county  courts  (t). 

(e)  9  &  10  Vict.  e.  95,  a.  18.  (g)  9  &  10  Vict  e.  95,  8.  3. 

id)  10  &  11  Vict,  c  102,  B.  18.  (h)  See  ante  p.  12. 

(«)  15  &  16  Vict.  c.  54,  8. 16.  (•)  JI.  y.  Parham,  18  L.  J., 

(/)  EjFparteRanuhay,2l lU.,  Q.  B.,  281 ;  S.  a  13  Jur.  981. 
as.,  238.    S.  C.  lejur.  684. 


18  Judge^^Deputy. 

Pabt  t.        .Dti/i^.]-«»The  judge  mutt  hold  the  court  at  each  ap« 

pointed  place  within  hia  district,  once  at  least  in  every 

Duties.  calendar  mouthy  or  at  such  other  interval  as  one  of  the 
Secretaries  of  State  may  order  (A).  He  is  sole  judge  in 
the  courty  and  must  determine  all  questions  hoth  of  fact 
and  lawy  unless  a  jury  is  summoned  (/)•  If  his  name  he 
inserted  in  any  commission  of  the  peace  for  the  county, 
riding,  or  division  of  the  county  for  which  he  is  appointed 
judge,  he  may  act  as  justice  of  the  peace  for  such  county, 
riding,  or  division,  without  the  qualification  by  estate  re- 
quired by  law  in  the  case  of  others,  if  he  is  not  disqualified 
from  any  other  cause  (m). 

Deputy,  Deputy.]— In  case  of  the  illness  or  unavoidable  absence 

of  the  judge,  (the  cause  whereof  must  be  entered  on  the 
minutes  of  the  court,)  he,  or  in  case  of  his  inability,  the 
Lord  Chancellor,  or  the  Chancellor  of  the  Duchy,  as  the  case 
may  be,  may  appoint  a  deputy,  who  is  himself  a  judge  of  a 
county  court,  or  who  has  practised  as  a  barrister  and  special 
pleader  for  at  least  seven  years,  to  act  during  such  illness  or 
absence.  The  judge  may  also,  with  approval  of  the  Lord 
Chancellor,  or  Chancellor  of  the  Duchy,  appoint  a  deputy, 
qualified  as  above,  to  act  for  him  for  any  time  or  times,  not 
exceeding  in  the  whole  two  calendar  months  in  any  conse- 
cutive period  of  twelve  calendar  months.  The  deputy  so 
appointed  during  the  time  for  which  he  is  appointed  has  all 
the  powers  and  privileges  of  the  judge  whose  duty  he  per- 
forms (n) ;  and  should  the  judge  die,  he  is  to  continue  to 
act  until  a  successor  is  appointed,  or  the  Lord  Chancellor 
otherwise  orders,  by  whom  his  remuneration  for  so  acting 
is  to  be  settled  (o).  No  deputy  judge,  while  he  is  acting  as 
deputy  (except  it  be  in  the  Westminster  County  Court  of 
Middlesex),  may  practise  as  a  barrister  in  any  court  within 
the  district  for  which  he  acts,  or  is  entitled  to  act  as  de- 
puty {p). 

S^bsrj.  Salary,] — The  salary  of  the  judge  of  a  county  court  is 

fixed  at,  1,200/.  a  year,  by  sect.  81  of  19  &  20  Vict.  c.  108, 
with  the  exception  of  those  judges  mentioned  in  Sche- 
dule (C),  whose  salaries  had  been  fixed  under  the  pro- 
visions of  sect.  15  of  15  &  16  Vict.  c.  54. 

PentioD.  Pension,"] — The  Lord    Chancellor    may,  on  petition, 

recommend  to  the  Commissioners  of  the  Treasury  that  a 


(i)  9  &  10  Viet  c.  95,  t.  56. 
(/)  lb.  t.  69. 
)  lb.  I.  21. 
«)  9  &  10  Vict.  c.  95.  t.  20 ; 


! 


19&20yict.  c.  108,J.  6. 
(o)  19&20yict.c.  lOS.B.  11. 
{p)  13  &  U  Viet  c  61,  s.  3. 


Treasurer.  19 

pension,  not  exceeding^  two-thirds  of  the  yearly  salary,  shall  Cbap.  n. 

be  paid  to  any  judge  who  is  afflicted  with  a  permanent 

infirmity  disabling  hunfrom  the  dne  ezecation  of  his  office, 
and  who  is  desirous  of  resigning  (q). 

lAdbiUiy,'] — A  judge  is  not  answerable  in  an  action  for  Liability, 
an  erroneous  judgment,  unless  he  directs  an  act  to  be  done 
when  he  has  no  jurisdiction ;  in  which  case  he  would  be 
Kable  in  trespass  (r).  Nor  will  the  Court  of  Queen's 
Bench  gprant  a  crimmal  information  against  the  judge  of  a 
county  court  who  acts  with  irregularity,  unless  a  corrupt 
motive  is  attributable  to  him  (i). 

• 

Treasurer.2 — The  treasurer  is  appointed  by  the  Com«  Treasurer, 
missioners  of  the   Treasury,  and  is  removable  at  their 
pleasure  (^).     No  special  qualification  is  necessary.     The 
number  cf  these  officers  is  23,  to  each  of  whom  a  certain 
number  of  districts  is  assigned. 

Dutiee.] — ^The  duties  of  the  treasurer  consist  in  auditing  Duties, 
half-yearly,  quarterly,  or  oftener  if  necessary,  the  accounts 
of  the  registrar  of  the  court  connected  with  the  ordinary 
duties  of  his  office  (u),  as  well  as  those  incident  to  the  office 
of  registrar  and  official  assignee  in  protection  cases  (v) ; 
in  receiving  the  baknoes  of  the  various  monies  prc^rly  to 
be  paid  over  to  him ;  in  disposing  of  the  balance  remaining 
in  his  hands,  as  directed  by  die  Treasury  (^w) ;  and  in 
submitting  annually  to  the  Audit  Board  an  account  of  his 
receipts  and  disbursements,  with  proper  vouchers  in  respect 
of  them  (x).  The  account  is  then  audited,  and  a  statement 
of  it  transmitted  to  the  Commissioners  of  the  Treasury, 
upon  whose  warrant  the  account  is  made  up  and  passed. 
It  is  then  signed  by  two  Commissioners  of  Audit,  who  are 
empowered  to  sign  a  certificate  (y).  He  is  required,  with 
the  approval  of  one  of  the  Secretaries  of  State,  to  build, 
purchase,  hire,  or  otherwise  provide  courts  and  offices. 
All  the  real  and  personal  property  belonging  to  the  court 
are  vested  in  him  and  his  successors  in  trust  for  the  purposes 
of  the  court  (z).     The  mode  and  form  in  which  the  trea- 

(f)  15  ft  16  Vict.  e.  54,  s.  15.  (/)  9  &  10  Vict.  c.  95,  i.  23. 

(r)  Hauldenr,  SmUk,  14  aB.  («)  lb. a.  42. 

941.    8.  C.  19  L.  J. ,  Q.  B.,  170.  (v)  15  &  1 A  Vict  e.  54,  8. 8. 

As  to  when  a  Judge  is  entitled  to  (w)  9  &  10  Viet.  c.  95,  s.  44. 


(v)  15  &  lAVicte. 
\w)  9  &  10  \let.  c. 
\»)  lb.  s.  43. 


notioe  of  action,  uoBpaai,  p.  26. 

^g)  In  rt 16  Jnr.  995.  (y)  lb.  a.  47. 

See   alao    Eeg.   Y.Martkali,  4  (i)  lb.  a.  53. 

E.  &  B.  475. 
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Registrar. 


Part  i.     surer  is  to  audit  the  accounts  of  the  courts,  and  to  render 
his  own  accounts  to  the  Commissioners  of  audit,  are  pre- 
scribed by  instructions  given  by  the  Lords  of  the  Treasury 
in  December  1856,  which  were  issued  in  lieu  of  those  given 
in  December  1851  (a). 

Salary.  Salary J\ — The  salary  of  the  treasurer  is  determined  by 

the  Treasury.  It  was  originally  charged  on  the  Consolidated 
Fund,  but  is  now  voted  annually  (&).  It  varies  from  550  /. 
to  700  I,  Besides  his  salary,  he  receives  certain  allowances 
for  travelling  expenses. 

Registrar.  RegUtrar^ — ^To  each  court  at  least  one  registrar  is 
appointed.  In  many  cases  one  person  had  been  appointed 
registrar  to  several  courts  (c).  For  the  future,  however,  no 
registrar  can  be  appointed  to  more  than  one  court  {d).  Each 
registrar  hereafter  to  be  appointed  must  be  resident  in  the 
district  for  which  he  is  appointed  {e). 

The  qualification  of  a  registrar  is  that  he  be  an  attorney 
of  one  of  the  superior  courts  of  common  law. 

He  is  appointed  by  the  judge  of  the  court,  subject  to  the 
approval  of  the  Lord  Chancellor.  No  particular  form  of 
appointment  is  necessary.  He  is  removable  at  the  discre- 
tion of  the  Lord  Chancellor  (/). 

In  populous  districts  the  Lord  Chancellor  may  direct 
that  two  registrars  shall  be  appointed  to  execute  the  office 
jomtly{^). 

Residenoe,  Sendence  and  Office^ — He  must  keep  an  office  at  each 
and  office,  place  where  the  court  of  which  he  is  registrar  is  held(&)» 
which  office  must  be  open  every  day,  except  Christmas- 
day,  Good  Friday,  or  days  appointed  for  a  public  fast, 
humiliation,  or  thanksgiving,  from  ten  o'clock  in  the  morn- 
ing until  four  in  the  afternoon,  except  on  Saturdays,  or 
some  other  day  where  Saturday  is  for  local  reasons  incon- 
venient, when  the  office  may  be  closed  at  one  (t). 


Qoalifica 
tioxL 

Appoint- 
ment. 


(a)  These  dincttona  and  forms 
being  of  oonsidenble  length,  and 
relating  only  to  the  mode  of  keep- 
ing acooanta  between  the  regis- 
trar, treaanrer,  and  the  Treaaory, 
are  omitted.  Aa  to  the  audit  of 
the  regiatrar'a  acconnta  relating 
to  the  eatate  of  an  insolvent,  see 
15  &  16  Vict.  c.  54,  a.  8. 

(6)  17  &  18  Vict.  c.  94. 

(e)  By  a.  9  of  19  &  20  Vict, 
c.  108,  the  registrar  of  more  than 
one  covxt  oeaaed  on  Itt  October 
1856  to  be  the  registrar  of  aU 


bat  one  of  inch  courts ;  and  by 
a.  10,  he  is  compensated  for  the 
loss  of  such  offices ;  but  if  any 
Budi  registrar  had  been  a  derk  oi 
a  court  of  requests,  he  is  entitled 
to  continue  registrar  of  all  hia 
courta,  unless  he  sliould  think  fit 
to  resign  tiiem. 

(<f)  19  ft  20  Vict  c  108,  a.  8. 

(e)  13  ft  14  Vict.  c.  61,  s.  3. 

(/)  lb.  s.  4. 

(y)  9  ft  10  Vict  c  95,  8.  25. 

(A)  Rule  6. 

(t)  Ibid. 


Segistrar^^Dutiei.  21 

J>iffi6».]— The  registrar  has  the  care  of  the  court-house   Chap.  h. 
and  offices,  and  may  appoint  and  dismiss  the  servants  to 


take  chai^  thereofi  at  such  salaries  as  are  authorised  hy  DutiM 
the  judge,  with  the  consent  of  the  Commissioners  of  the 
Treasury  (A).  All  duties  required  to  he  done  hy  the 
registrar  may  he  done  hy  him,  or  hy  the  clerks  provided 
by  him,  except  those  of  acting  in  court  as  registrar,  signing 
the  minute-book,  taking  affidavits,  g^nting  permission  to 
sue  under  sect.  15  of  19  &  20  Vict,  c  108,  or  actmg  under 
the  Bills  of  Exchange  Act,  1855,  which  are  to  be  performed 
by  the  registrar,  or  his  lawful  deputy  (I),  The  Lord  Chan- 
cellor, or  Chancellor  of  the  Duchy  of  Lancaster,  as  the 
case  may  be,  may  from  time  to  time  make  orders  for  the 
attendance  of  the  registrar,  his  assistants,  or  deputies,  dur- 
ing the  sitting  of  the  court,  or  otherwise  (m). 

The  registrar  must  keep  books  for  entries  and  accounts  Books, 
in  the  forms  prescribed  by  the  schedule  to  the  rules  (n). 
Every  entry  in  these  books  must  have  a  number  prefixed 
corresponding  with  the  number  of  the  plaint  to  which  it 
refers  (o).  In  addition  to  this,  he  is  required  by  the  in- 
structions issued  by  the  Treasury,  December  1856,  to  keep 
and  render  to  the  treasurer  of  the  court  further  accounts  (p). 
He  must  also  deliver  quarterly  to  the  treasurer,  in  such 
form  as  the  treasurer,  by  the  direction  of  the  Commissioners 
of  the  Treasury,  may  require,  a  full  account  of  all  fees 
received  by  him  under  the  9  &  10  Vict.  c.  95  (q).  He 
must  also  pay  over  to  the  treasurer  quarterly,  or  oftener,  in 
every  year,  as  he  is  desired  by  the  Commissioners  of  the 
Treasury,  the  monies  remaining  in  his  hands  over  and  above 
his  own  fees,  and  such  balance  as  he  is  allowed  by  order  of 
such  Commissioners  to  retain  for  the  current  expenditure 
of  the  court  (r) ;  and  must  send  to  the  Commissioners  of 
audit  once  a  year,  or  oftener  if  required,  an  account  of  all 
sums  so  paid  by  him  to  the  treasurer  (s). 

The  registrar  must  allow  searches  to  be  made,  and  must 
pay  all  money  due  to  suitors,  upon  demand,  in  cash,  if 
required,  on  three  days  in  every  week  at  least,  except  in  one 
week  in  the  year,  to  be  duly  given  notice  of  (^).  In  all 
cases  where  money  is  paid  into  or  deposited  in  court,  whe- 
ther before  or  after  judgment,  he  must  give  an  acknowledg- 

(k)  9  &  10  Vict.  c.  95,  s.  55.  to  the  inspectioii  of  the  treasurer. 

(I)  Rule  10,  and  9  &  10  Vict.  (o)  Rule  7. 

e.  95, 8.  27.  (p)  Ante,  p.  20,  note  (a). 

(m)  13  &  14  ^ict.  c.  61,  a.  4.  {q)  15  &  16  Vict  c  54,  a.  9. 

(fi)  Rule  7.     By  Rule  18,  all  (r)  12  &  13  Vict.  c.  101,  a.  7 ; 

the  booka  of  the  court,  aa  well  aa  repealing  9  &  10  Vict  c.  95,  a.  41« 
the  banker'a  book  and  the  cash-  («)  9  &  10  Vict.  c.  35,  a.  46. 

book,  are  at  all  timea  to  be  open  (J)  Rule  16. 


22  Registrar — Deputy, 

Part  i.    ment  of  such  payment  or  deposit  to  the  person  by  whom  it 
is  paid  (u). 

The  method  in  which  the  registrar  is  required  to  transmit 
and  account  for  the  proceeds  of  executions  to  and  from 
foreign  districts  (v)  will  be  found  in  Rule  127  of  the  Rules 
of  Practice. 

The  registrar  must  issue  all  summonses,  warrants,  pre- 
cepts, and  writs  of  execution,  and  register  all  orders  and 
judgments,  and  keep  an  account  of  all  proceedings,  and  take 
charge  and  keep  an  account  of  all  fees  and  fines  payable  or 
paid  into  court,  and  all  monies  paid  into  and  out  of  court, 
and  enter  an  account  of  them  in  a  book  belonging  to  the 
court,  and  kept  by  him,  and  must  at  such  times  as  are 
directed  by  the  court  submit  his  accounts  to  be  audited 
and  settled  by  the  treasurer  {w) ;  he  must  also  enter  the 
plaints  (a?),  and  cause  a  note  of  all  plaints,  summonses,  and 
orders,  judgments,  and  executions,  Ind  returns  thereto, 
fines,  and  other  proceedings  of  the  court,  to  be  entered  in 
a  book  belonging  to  the  court,  which  must  be  kept  at  the 
office.  These  entries,  or  copies  thereof,  bearing  the  seal  of 
the  court,  and  purporting  to  be  signed  and  certified  as  a 
true  copy  by  the  registrar,  are  eyidence  elsewhere  without 
further  proof  (y). 

Deputy.  Deputy*  ]  — The  registrar,  when  he  is  prevented  by  illness, 

or  unavoidable  absence  from  acting,  may,  with  the  approval  of 
the  judge,  or,  in  case  of  his  inability,  the  judge  may  appoint 
a  deputy  who  is  qualified  to  be  appointed  registrar  (z). 
When  a  deputy  is  so  appointed,  the  reason  of  his  appoint- 
ment must  be  entered  on  the  minutes  of  each  court  for 
which  he  acts  (a).  In  all  cases  where  the  registrar  is  absent 
from  the  court,  and  has  not  appointed  a  deputy,  the  judge 
must  appoint  a  deputy  to  act  on  his  behalf,  and  an  entry  of 
such  appointment  and  of  the  cause  of  such  absence  (if 
known)  must  be  made  on  the  minutes  of  the  court  (fr).  In 
case  of  the  death  or  removal  of  the  registrar,  the  deputy  is 
to  continue  to  act  until  a  successor  is  appointed  (c) ;  and  if 
no  deputy  has  been  appointed,  the  judge  may  appoint  a 

(flf)  Role  17.  home  court ;  and  the  words  "  ft>- 

(v)  By  Rule    4,    the    words  reign  diitrict/'  mean  the  district 

**  home  court "  when  used  in  the  of  the  foreign  court. 

rules,  mean  the  court  from  which  (ir)  9  &  10  Vict.  c.  95,  s.  27. 

process  originally  issued ;  and  the  (x)  lb.  s.  59. 

wOTds  "  foreign  court,"  mean  the  (jr)  lb.  s.  111. 

<i0urt  of  the  district  into  which  (j)  lb.  s.  26. 

process  it  imued  from  another  (a)  Rule  9. 

court.    The  words  '*home  dis-  (b)  Rule  8. 

trict,''  mean  the  district  of  the  (c)  19  &  20  Vict.  c.  108,  s.  12. 
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person  proTisionally  to  difldiarge  the  daties  for  not  more  Chap.  ii. 
than  three  months  (rf).  ■ 

Salmy,'] — The  registrars   are    paid   by   salaries,    the  Salary. 
amount  of  which  is  regulated  by  19  &  20  Vict.  c.  108, 
8.  82.    In  insolvency  and  protection  cases  they  are  entitled 
to  receive  fees. 

Sigh  Bailiff.] — To  each  court,  at  least  one  high  bailiff  High  bailiff. 
is  appointed ;  but  one  high  bailiff  has  been  in  some  cases 
appointed  to  several  courts.  He  is  appointed  by  the  judge, 
by  order  of  court  (e),  but  may  be  removed  by  the  Lord 
Chancellor  at  his  discretion  (f).  On  his  death  or  removal, 
his  bailiffs  are  to  act  until  dismissed  by  his  successor  (V^), 
or  the  judge  may  appoint  a  person  provisionally  to  dis- 
charge the  duties  for  not  more  than  three  months  (A). 

Duties.] — The  high  bailiff  must  attend  every  sitting  of  Duties, 
the  court  for  such  time  as  the  judge  requires.  If  absent, 
the  cause  of  his  absence  must  be  entered  on  the  minutes  of 
the  next  court  (t).  He  or  his  bailiffs  must  serve  all  sum- 
monses and  orders,  and  execute  all  orders,  warrants,  pre- 
cepts, and  writs  which  may  require  to  be  served  or  executed 
within  the  district  of  the  court  of  which  he  is  an  officer ;  he 
must  conform  to  all  general  rules,  and,  subject  thereto,  to 
the  order  of  the  judge  {k).  He  or  a  bailiff  must  also  attend, 
for  the  purpose  of  receiving  summonses  or  performing  other 
duties,  at  the  registrar's  office  once  every  day,  which  sum- 
monses he  is  to  compare  with  the  copy,  so  as  to  enable  him 
to  prove  the  correctness  of  the  latter.  He  is  to  indorse  on 
the  copy  how  he  shall  have  served  the  original,  and  if  not 
persoiudly,  the  circumstances  from  which  it  may  be  inferred 
that  the  service  has  come  to  the  knowledge  of  the  defen- 
dant ;  and  if  the  summons  has  not  been  served,  the  reason  of 
its  non-service  (I).  Wh^re  it  is  served  in  a  foreign  dis- 
trict (m),  the  endorsement  on  the  copy  is  to  be  verified  by 
affidavit,  and  the  copy  returned  to  the  home  court  nine  davs 
before  the  return-day ;  and  if  such  affidavit  be  defective,  ne 
is  to  amend  the  same  at  his  ovm  expense  (n).  If  the  sum- 
mons has  not  been  served,  he  is  to  give  notice  of  such  non* 
service  to  the  plaintiff  (o).     Eight  days  before  the  day  of  the 

(J)  19  &  20  Tict.  c.  108,  i.  13.  (0  Rule  21. 

This  person  need  not  be  an  at-  (k)  9  &  10  Vict.  c.  95,  as.  33, 

toroey.  61.     Rule  24. 

(0  9  &  10  Vict.  c.  95,  B.  31.  (/)  Rale  25. 

(/)  13  &  14  Vict  c.  61, 0.  4.  (m)  See  note  (v)  ante,  p.  22. 

iff)  19  &  20  Vict.  e.  108,  a.  14.  (n)  Rale  26. 

(A)  lb.  a.  16.  (0)  Rule  28. 


24  High  Baaiff^LidbUity. 

Part  i.  holding  of  the  court  the  high  bailiff  must  deliver  to  the 
registrar  a  statement  of  all  sununonses  on  plaints  before 
judgment,  which  have  been  issued  to  him,  returnable  at  such 
court,  which  statement  must  state  the  mode  of  service  or 
the  cause  of  non-service,  and  deliver  the  copy  of  every  sum- 
mons, or  summons  itself,  if  not  served,  to  the  registrar  (p)^ 
unless  the  judge  shall  order  otherwise ;  and  the  same  is  to 
be  produced  at  the  trial  (a).  He  must  send  by  post  or 
otherwise  all  orders  to  the  parties  on  whom  they  are 
made  (r),  and  must  enter  them  in  a  book,  with  ihe  date  on 
which  they  were  sent,  and  by  whom.  Every  bailiff  levying 
or  receiving  any  money  by  virtue  of  any  process  issuing 
out  of  the  court  of  which  he  is  bailiff,  must,  within  twenty- 
four  hours  from  the  receipt  thereof,  pay  over  the  same 
to  the  registrar  of  such  court  («).  Where  a  warrant  of 
execution  required  to  be  executed  in  a  foreign  district  can- 
not be  executed  within  one  calendar  month  from  the  day  of 
its  delivery,  he  must  make  to  the  registrar  of  the  home 
court  a  return  of  what  he  shall  have  done  under  the  warrant, 
and  why  it  could  not  be  executed ;  and  when  it  cannot  be 
executed  in  due  time  {t)j  he  must  return  it  within  twenty-four 
hours  of  the  expiration  of  such  lime ;  and  indorse  on  the 
warrant  why  it  has  not  been  executed.  If  required  by  the 
registrar  of  the  home  court,  he  is  to  retom  the  warrant  at 
any  time,  or  to  give  such  information  to  him  as  may  be  re- 
quired (u).  The  proceeds  of  the  warrant  he  is  to  pay  to 
the  registrar  of  his  court  (v)« 

Remimerg*       Remuneration^ — The  high  bailiffs  are  paid  by  salaries, 
tion.  or  partly  by  salaries  and  partly  by  allowances  for  the  exe- 

cution of  warrants,  and  for  mileage  on  the  service  or  execu- 
tion oP  process,  as  may  be  directed  by  the  Commissioners  of 
the  Treasury,  with  the  consent  of  the  Lord  Chancellor  (w). 
These  salaries  and  allowances  are  paid  out  of  the  fee  mnd 
of  the  courts  (x). 

Liability.         Liability^ — He  is  liable  for  his  own  and  his  bailiff 's  acts 
and  defaults,  in  like  manner  as  a  sheriff  of  a  county  (y) ;  he 

(p)  Rule  30.    He  must  enter  (r)  Rule  108. 

every  warrant  in  a  book,  and  state  (t)  Role  31. 

what  he  has  done  on  each,  and  if  (0  By  role  113,  and  by  19  & 

not  executed  within  one  month  20  Vict.  e.  108,  a.  59,  warrants 

from  its  delivery  to  him,  the  rea-  are  to  be  in  force  12  months  from 

■on  why  it  has  not  been  executed ;  their  date, 

and  at  ^  seasonable  times  he  is  (ti)  Rule  32. 

to  give  to  a  suitor  every  informa-  (o)  Rule  127. 

tion  which  may  be  reasonably  re-  (v)  19  &  20  ^ct.  c.  108,  s.  83. 

quired  as  to  its  execution  or  non-  (x)  lb.  s.  84. 

execution.  (y)  Po9t,  Part  I.  Chap.  IX. 

\q)  Rules  25,  27.  "Executiok." 
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may  al90  be  ordered  bj  the  judge  to  pay  damages  to  the  Crap.  ir. 

party  aggrieved,  if  he  neglect  to  levy  execution^  or  does  not ' 

accoimt  for  the  proceeds  (2;). 

General  Regulations.'] — No  treasurer,  registrar,  or  bailiff,  Gener^ 

their  partner,  or  clerk,  may  fill  more  than  one  of  those  JfS*^***"!f* 
Ma*  %  J    !•      "t  •    «•       1  Uffioei  not 

offices,  or  be  engaged  directly  or  mdirectly  as  attorney  or^i^econ.' 

agent  for  any  party  in  any  proceeding  in  the  court,  under  joined,  and 

a  penalty  of  50  /.  (a)  officers  not 

to  act  as 

Security.'] — Th^  treasurer,  registrar,  and  bailiff  who  may  •ttomeys. 
receive  any  monies  in  the  execution  of  their  duties,  must  Security. 
g^ve  security  to  the  Commissioners  of  the  Treasury,  for 
such  sum  and  in  such  manner  as  is  ordered,  for  the  per- 
fonnance  of  their  offices,  and  for  the  accounting  for  and 
payment  of  moneys  received  by  them  (h). 

No  registrar,  deputy  registrar,  registrar's  clerk,  or  bailiff, 
broker,  or  other  officer  of  the  court,  may  sign  the  ledger  as 
an  agent  receiving  money  on  account  of  suitors  (c.)  Nor 
may  any  registrar,  deputy  registrar,  registrar's  clerk,  bailiff, 
broker,  or  other  officer  of  the  court,  become  surety  in  any 
case  'where,  by  the  practice  of  the  court,  security  is  re- 
quired {d). 

Extortion  or  Misconduct]^I{  any  registrar,  bailiff,  or  Extortion 
officer,  acting  under  colour  or  pretence  of  the  process  of  o'^i^con- 
the  Court,  is  charged  with  extortion  or  misconduct,  or  with  ^^^* 
not  paying  or  accounting  for  money  levied  by  him,  the  judge 
may  inquire  into  the  matter  in  a  summary  way,  summon 
witnesses,  and  make  an  order  for  the  repayment  of  money 
extorted,  of  for  the  payment  of  money  levied,  with  damages 
and  costs,  and  may  also  impose  a  fine  on  the  officer,  not 
exceeding  102.  for  each  offence,  the  payment  of  which  may 
be   enforced   in    the  same  way  as  a  judgment  of  the 
court (e) 

Any  officer  wilfully  and  corruptly  exacting  or  taking  any 
fee  or  reward  other  than  such  fees  as  are  appointed  and 
allowed,  is,  upon  proof  thereof  before. the  court,  or  in  the 
case  of  a  registrar,  treasurer,  or  high  bailiff,  on  allowance 
of  the  finding  of  the  court  by  the  Lord  Chancellor,  for  ever 
incapable  of  serving  under  the  act(/}. 

Protection  of  Officers.] — ^If  any  officer  or  bailiff  is  as*  Protection 
saulted  while  in  the  execution  of  his  duty,  the  offender  is  of  officers. 

{x)  9  &  10  Vict.  c.  95,  as.  115,  (b)  9  &  10  Vict  e.  95, 1. 36. 

116.  (e)  Role  18. 

(a)  lb.  Si.  28,,  29,  30.    See  {d)  Role  19. 

Aekrayd  v.  iSUi,  25  L.  J.,  QL  B.,  (0  9  &  10  Vict  c.  95,  8. 116. 

111.  (/)  lb.  8. 117. 
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liable  to  a  fine  not  exceeding  5/.,  to  be  recovered  by  order 
of  the  court,  or  before  a  justice,  and  the  bailiff  or  any 
peace  officer  may  take  the  offender  into  custody  and  bring* 
him  before  the  court  or  a  justice  (^). 

Actions  ttgaimt  Officers,'] — Any  action  or  prosecution 
against  any  person  for  any  thing  done  in  pursuance  of  the 
act,  must  be  laid  and  tried  in  the  county  where,  and  be 
commenced  within  three  calendar  months  after,  the  fact  was 
committed,  and  notice  in  writing  of  such  action,  and  the 
cause  thereof,  must  be  given  to  the  defendant  one  calendar 
month  before  its  commencement ;  and  no  plaintiff  can  re- 
cover if  tender  of  sufficient  amends  is  made  before  action 
brought,  or  if  after  action  brought  a  sufficient  sum  is  paid 
into  court,  with  costs,  by  the  defendant  (A). 

If  any  action  is  brought  against  any  person  for  anything 
done  in  pursuance  of  the  County  Court  Acts,  he  may  plead 
the  general  issue,  and  give  the  special  matter  in  evidence ; 
and  the  warrant  under  the  seal  of  the  county  court,  being 
produced,  is  to  be  deemed  sufficient  proof  of  the  authority 
of  the  county  court  previous  to  the  issuing  of  the  warrant ; 
and  if  the  plaintiff  has  a  rerdict  against  him,  is  nonsuited, 
or  discontinues  the  action,  the  defendant  is  entitled  to  full 
costs  as  betw^een  attorney  and  client  (t). 

With  respect  to  the  meaning  of  the  words  ''  done  in  pur* 
suance  of  this  act  '*  in  the  above  protection,  it  has  been  held 
upon  similar  clauses  contained  in  other  acts,  that  persons 
are  within  the  protection  of  the  clause,  although  their  act 
be  not  l^ally  justifiable  under  the  statute,  provided  they 
act  in  a  hondjide  belief  that  they  are  executing  some  par* 
ticular  provision  of  the  statute,  such  belief  not  being  alto- 
gether unreasonable  (It),     Thus,  if  a  bailiff  acting  under  a 


{g)  9  &  10  Vict,  c  95,  ss. 
114  &  134.  A  bailiff  who  has 
been  asMolted  may  proceed 
against  the  offender  under  the 
above  power,  and  al«o  bv  snit  in 
the  county  court,  for  the  damage 
which  he  has  sustained.  In  a  case 
where  both  modes  of  proceeding 
were  adopted,  and  the  phdnt  in 
each  case  claimed  only  5  /. :  l*hc 
Court  of  Exchequer  held  that  they 
were  mdependent  claims,  and  that 
as  both  were  for  satns  not  ex- 
ceeding 5iL,  they  could  not  be  re- 
moved by  certurrari.  In  re  Box 
V.  Green,  9  E.\cb.  503.  S.C., 
23  L.  J.,  Exch..  219. 

{k)  9  &  10  Vict.  c.  95,  s.  138. 


(i)  15  &  16  Vict  c.  54,  s.  6. 
In  Dew9  ▼.  J2y/cy,  2  L.  M.  &  P. 
544,  which  was  decided  before 
this  act  passed,  it  was  held  that 
the  clerk  of  a  eoonty  court  being 
a  mere  ministerial  officer  to  cany 
into  effect  the  order  of  the  Judge, 
was  not  liable  for  issuing  a  war- 
rant of  commitment,  to  enforce 
an  invalid  order  of  committaL 

{k)  Swath  y.  Happtr,  9  Q.  B. 
1004.  H%9he»  y.  BuekUmd,  15 
M.  &  W.  346 ;  Kinev.  Etferfked, 
10  Q.  B.  143 ;  Bam  v.  7%on>- 
borouffh,  3  Ezr.  846 ;  Gogden  v. 
Etpkieh,  4  Ezr.  445;  Coxr.lUid, 
13  Q.  B.  558;  Jonie  v.  TVytor, 
7  Ezr.  58. 
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-varrant  commanding  him  to  take  the  goods  of  A.  were  to  Chap.  ii. 

take  the  goods  of  B.,  bond  fide  belieying  them  to  belong -- 

to  A^  he  would  be  entitled  to  protection  (/)• 

Where  an  action  was  brought  against  the  judge  of  a  county 
•court,  for  making  an  order  for  the  commitment  of  a  defen- 
dant after  having  been  served  with  a  writ  of  prohibition,  it 
was  held  that  if  the  iadge  acted  under  a  bond  fide  belief 
that  his  duty  required  him  to  make  the  order>  notwithstand- 
ing the  prohibition,  it  was  an  act  ''done  in  pursuance  of  the 
act,"  and  therefore  that  he  was  entitled  to  notice  of  action  (m). 
So  it  has  been  held  that  the  bailiffs  of  a  county  court  are 
within  this  provision,  if  in  executing  process  they  act  under 
the  bond  fide  belief  that  they  are  acting  in  pursuance  of  the 
statute ;  nor  is  their  right  affected  by  the  fact  that  they  are 
indenmified  in  so  doing  by  the  party  interested  (n). 

The  notice  must  be  ''  of  such  action*"  It  has  been  decided, 
therefore,  at  nisi  prius  that  a  notice  stating  that  the  action 
will  be  brought  in  a  particular  court  will  not  suffice  if  it  be 
brought,  in  fact,  in  another  court  (o).  In  the  same  case  it 
was  held  that  a  notice  which  described  the  cause  of  action 
to  be  for  breaking  and  entering  plaintiff's  house,  and  taking 
furniture  therein,  but  not  expressly  claiming  the  furniture 
as  the  plaintiff's,  was  bad*  It  was  suggested  also  that  the 
notice  should  state  the  special  damage,  if  luy  is  claimed  in 
the  declaration  (p). 

For  the  further  protection  of  bailiffs  and  others,  acting  When  ro~ 
under  the  authority  of  the  court,  it  has  been  provided  that  gistnrmiist 
DO  action  may  be  brought  against  the  high  bailiff,  bailiff,  or  ^^^^ 
any  other  person  acting  by  order  and  in  aid  of  the  high 
bailiff,  for  anything  done  in  obedience  to  any  warrant  under 
the  hand  of  the  registrar  or  registrars  of  the  court  and 
under  the  seal  of  the  court,  until  a  demand  has  been  made, 
or  left  at  the  office  of  the  high  bailiff,  by  the  party  intending 
to  bring  the  action,  or  by  his  attorney,  signed  by  the 
party  demanding  the  same,  of  the  perusal  and  copy  of  such 
warrant,  and  the  same  has  been  refused  or  neglected  for 
the  space  of  six  days  after  such  demand ;  and  in  case  after 
such  demand  and  compliance  therewith,  by  showing  the 
warrant  to,  and  permittmg  a  copy  of  it  to  be  taken  by,  the 
party  demanding  it,  any  action  is  brought  against  the  high 
bailiff,  bsuliff,  or  other  person  acting  in  his  aid  for  any  such 
^cause,  without  making  the  registrar  of  the  court  who  signed 
or  sealed  the  warrant,  defendant,  on  producing  or  proving 

(/)  Parton  v.  Williams,  3  B.  (»)  Whiie  v.  Morris,  21  L.  J., 

&  A.  330.  C.  P.,  1B5. 

(m)  £ooih  y.  CUte,  10  C.  B.  (o)  Estob  ▼«  Wright,  17  L.  T. 

a27  ;  S.  C,  2  L.  M.  &  P.  283 ;      260. 
20  L.  J.,  C.  P.,  151  \  15  Jnr.  563.  {p)  lb. 
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the  warrant  at  the  trial  of  the  action,  the  jury  must  give 
their  verdict  for  the  defendant,  notwithstanding  any  defect 
of  jurisdiction  or  other  irregularity  in  the  warrant ;  and  if 
the  action  is  brought  jointly  against  the  registrar,  and  also 
against  the  high  bailiff  or  bailiff,  or  person  acting  in  his  or 
their  aid,  on  proof  of  the  warrant  the  jury  must  find  for  the 
high  bailiff  or  bailiff,  and  others  acting  in  aid,  notwithstanding 
the  defect  or  irreg^arity.  K  the  verdict  is  given  against 
the  registrar,  the  plaintiff  is  to  recover  his  costs  against 
him,  to  be  taxed  in  such  manner  by  the  proper  officer  as  to 
include  such  costs  as  the  plaintiff  is  liable  to  pay  the  defendant 
or  defendants  for  whom  the  verdict  is  found.  In  all  such 
actions  the  defendant  or  defendants  may  plead  the  general 
issue,  and  give  the  special  matter  in  evidence  at  the  trial  {a). 
This  protection  to  the  bailiffs  is  similar  to  that  given  by  the 
24  Geo.  2,  c.  44,  s.  6,  to  constables  acting  under  the  warrant 
of  a  magistrate.  Under  this  statute  it  has  been  held,  that 
in  order  to  bring  the  officer  within  it,  he.  must  have  acted 
strictly  in  obedience  to  the  warrant;  and  that  where  he 
arrests  a  different  person  from  him  mentioned  in  the  war* 
rant  (r),  although  he  be  the  person  against  whom  it  ought 
to  have  issued  («),  he  is  not  protected.  Want  of  jurisdiction 
in  the  justice  does  not,  however,  deprive  the  officer  of  the 
benefit  of  the  act  (t).  A  demand  signed  by  the  plaintiff's 
attorney,  and  left  by  his  clerk,  has  been  held  to  be  sufli« 
cient  (u) ;  and  where  on  demand  by  the  plaintiff's  agent  the 
defenduit  gave  a  copy  of  the  warrant,  saying  that  the 
original  was  in  the  hands  of  the  gaoler,  the  agent  having 
made  no  objection,  it  was  held  a  sufficient  compliance  with 
the  statute  (x). 

If  the  action  be  brought  in  a  county  court,  the  plaintiff 
may  sue  in  some  adjoining  district,  the  judge  of  which  is 
not  the  judge  of  the  court  of  which  the  d^endant  is  an 
officer;  or  it  may  be  brought  in  the  defendant's  court  (^). 
If  it  is  brought  against  a  judge,  it  may  be  brought  in  some 
adjoining  district  of  which  he  is  not  the  judge  (z). 

Counsel  and  Attorneys,'] — The  persons  who  may  appear 
before  the  county  court  to  conduct  proceedings  are  now  as 
follows : — The  party  to  the  suit  or  other  proceeding. — An 


(q)  13  &  14  Vict.  c.  61,  s.  19. 
The  registrar  under  this  provi- 
sion  may  plead  the  general  issue, 
although  the  action  is  brought 
against  him  alone.  DeiMV.XiVcy, 
2  L.  M.  &  P.  544.  S.  C,  20 
L.  Jn  C.  P.,  264. 

(r)  Mim9ff  Y.  Leaeh,  3  Burr. 


1742. 

(9)  ffbye  T.  Bu9h,  2  S.  N.  R.  86. 

(0  Atkiiu  Y.  Kilby,  11 A  &  £. 
777. 

(u)  dark  Y.  Woods,  2  Ezr. 

(«)  AtHnt  Y.  JTf %,  ante. 

(y)  19  &  20  Vict.  c.  108,  s.  2U 

{z)  lb.  s.  19. 


Couruel  and  Attorneys,  29 

Attorney  of  one  of  the  superior  courts,  being  an  attorney  Cbap.  ii. 

acting  generally  in  the  action  for  the  party,  but  not  an 

attorney  retained  as  an  advocate  by  such  first-mentioned 
attorney. — A  barrister  retained  by  or  on  behalf  of  the 
party,  on  either  side,  but  without  any  right  of  exclusive  or 
pre-audience — or,  by  leave  of  the  judge,  any  other  person 
allowed  by  the  judge  to  appear  instead  of  the  party,  to  ad- 
dress the  court,  but  subject  to  such  regulations  as  the  judge 
may  from  time  to  time  prescribe  for  the  orderly  transaction 
of  the  business  of  the  court  (a). 

The  same  rule  applies  to  attorneys  or  their  clerks  becom- 
ing security,  in  any  case  where  security  is  required  by  the 
practice  of  the  court,  as  to  the  registrar  of  the  court  or 
bailiff  (&)•  An  attorney  may  not  appear  for  a  party  unless  he 
has  signed  the  roll  kept  by  the  registrar,  and  must  produce 
his  certificate  if  required  (c). 

The  fees  which  counsel  may  receive,  and  the  fees  and 
costs  to  which  attorneys  are  entitled,  will  be  found,  post. 
Part  L,  Chap.  XVII. 

(a)  15  &  16  Vict.  c.  54,  1. 10,  court  a  barrister  might  appear  for 

which  repeals  part  of  8.  91  of  a  client  without  the  interventioii 

9  &  10  Vict.  c.  95.    See  also  Doe  of  an  attorney. 
d.  BewMtt  y.  Hale,  15  Q.B.  171.  {b)  See  ante,  p.  25. 

S.  C,  19  L.  J. ,  Q.  B.,  353,  where  (c)  Rule  89. 

it  was  held  that  in  a  superior 
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CHAPTER  III. 
Fees. 

How  RBGULATED,  30.  I    CoURT  FeES  UNDER  TrEAt 

Court  Fsb0,  30.  0URT  Order,  32. 


High  Bailiff's  Fees,  31. 

Brokers'   and    Apprais- 
ers' Fees,  31. 

Sow  Estimated. 


Postage,  38. 


How  rcgu-       ^on  regulated.]— By  sect.  78  of  19  &  20  Vict.  c.  108, 
lated.  the  fees  to  be  taken  in  the  Courts  on  the  proceedings  men- 

tioned in  Schedule  (C)  are  to  be  those  there  specified.  By 
sect.  79  a  power  is  given  to  the  treasury,  with  the  consent 
of  the  Chancellor,  to  alter  these  and  to  create  further  fees. 
So  far  as  creating  further  fees,  this  was  acted  on  by  an  order^ 
dated  21st  NoTember  1856. 

The  fees  to  be  taken  under  the  act  are  as  follows : 

Court  fecf.   Cou7*t  i?Vc«.]— For  every  plaint,  lOd,  in  the  pound. 

No  fee  is  payable  on  applications  for  a  new  trial,  or 
to  set  aside  proceedings,  or  in  the  nature  of  a  scire 
facias,  or  for  a  summons  in  an  interpleader. 

For  every  judgpnent  by  consent,  under  the  13  &  14  Vict. 
c.  61,  ss.  8  or  9,  and  for  every  judgment  by  default,. 
la.  in  the  pound. 

For  every  hearing,  2$.  in  the  pound. 

An  additional  hearing  fee  is  taken  for  every  new 
trial. 

The  hearing  on  interpleader  is  not  to  be  prepaid^ 
but  is  estimated  on  the  amount  of  the  money  or  the 
value  of  the  goods  claimed,  which  value,  in  case  of 
dispute,  is  assessed  by  the  judge,  who  at  the  hearing 
directs  by  whom  and  when  and  how  such  fee  shall  be 
paid. 

No  fee  is  payable  for  hearing  any  application  for  a 
new  trial,  or  to  set  aside  proceedings,  or  in  the  nature 
of  a  scire  facias. 

For  every  jury,  6*.  to  the  registrar  by  the  party  demand- 
hig  the  jury,  on  such  demand,  for  the  use  of  the  jurors. 

For  every  summons  for  commitment  under  the  9  &  10  Vict. 
c.  95,  s.  98,  Sd  in  tihe  pound  on  the  amount  of  the  ori- 
ginal demand  then  remaining  due. 


High  Bailiff's  Fees,  Sfc.  81 

For  every  hearing  of  the  matters  mentioned  in  such  sum-  Cbap.  ni. 

mons  for  commitment,  6d,  in  the  pound  on  the  amount 

last  aforesaid. 

Tor  issuing  every  warrant  against  the  hody  or  goods,  Is.  6df. 
in  the  pound  on  the  amount  for  which  such  warrant  shall 
issue. 

Por  issuing  every  warrant  to  deliver  possession  of  tene- 
ments, Is.  6eL  in  the  pound. 

For  taking  the  acknowledgment  of  a  married  woman,  U. 

High  SaUiff's  Fees.] — For  keeping  possession  of  goods  High  baa- 
till  sale,  per  day  (mdnding  expenses  of  removal,  storeage  ^^^  ^^^^ 
of  goods,  and  all  other  expenses),  not  exceeding  five  days, 
6d,  in  the  pound  on  the  value  of  the  goods  seized,  to  he 
fixed  hy  appraisement  in  case  of  dispute. 

JBrokers  and  Appraiser^  Fees.] — For  the  appnusement  of  Broken' 
goods,  whether  by  one  broker  or  more,  6d.  in  the  pound  and  i^- 
on  the  value  of  the  goods  appraised,  over  and  above  the  pnisen' 
stamp  duty.  *®®*- 

For  the  sale  of  goods,  including  advertisements,  catalogues, 
sale,  and  commission,  and  delivery  of  goods,  Is,  in  the 
pound  on  the  net  produce  of  sale. 

How  estimated.] — In  all   plaints  for  the  recovery  of  Howest^ 
deht  or  damages,  all  poundage,  except  where  otherwise  spe-  mated, 
eified  in  this  Schedule,  shall  be  estimated  on  the  amount  of 
the  claim. 

In  replevins,  all  poundage,  except  as  aforesaid,  shall  be 
estimated  on  the  amount  of  the  alleged  rent  or  damage,  to 
he  fixed  hy  the  registrar. 

In  plaints  for  the  recovery  of  tenements  when  the  term 
has  expired  or  been  determined  hy  notice,  all  poundage,  ex- 
cept as  aforesaid,  shall  he  estimated  on  the  amount  of  the 
weekly,  monthly,  or  yearly  rent  of  the  tenement,  as  such 
tenement  shall  have  been  let  by  the  week  or  hy  the  month, 
or  for  any  longer  period ;  and  if  no  rent  shall  have  heen 
reserved,  then  on  the  amount  of  the  half-yearly  value  of  the 
tenement,  to  he  fixed  by  the  registrar. 

If  in  any  plaint  for  the  recovery  of  tenements  a  claim  he 
made  for  rent  or  mesne  profits,  an  additional  poundage 
shall  be  paid  on  the  amount  of  such  claim. 

In  plaints  for  the  recovery  of  tenements  for  non-payment 
of  renty  all  poundage,  except  as  aforesaid,  shall  be  estimated 
on  the  amount  of  the  half-yearly  rent  of  the  tenement. 

In  every  case  where  the  poundage  would  but  for  this  rule 
he  estimated  on  an  amount  exceeding  20/.,  it  shall  be  esti- 
mated at  20/.  only. 
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82  Brokers*  and  Appraisers'  Feesy 

Part  i.  In  every  case  where  the  poundage  cannot  be  estimated  by 
any  rule  in  this  Schedule,  it  shall  be  estimated  on  20^ 

All  fractions  of  a  pound,  for  the  purpose  of  calculating 
poundage,  shall  be  treated  as  an  entire  pound 

Where  the  plaintiff  recovers  less  than  the  amount  of  his 
claim,  so  as  to  reduce  the  scale  of  costs,  he  shall  pay  the 
difference,  unless  the  reduction  shall  be  caused  by  a  set-off. 

In  cases  of  interpleader,  the  judge  may  allow  at  the  hear- 
ing the  actual  costs  incurred  by  the  high  bailiff  in  keeping 
possession  of  the  goods  claimed,  and  no  more. 

No  increase  of  fees  shall  be  made  by  reason  of  there 
being  more  than  one  plaintiff  or  defendant. 

Court  fees    Court  Fees  under  Treasury  Order.] — 1.  For  proceedings 

""^"orfS"  "°^®'  *^®  Merchant  Shipping  Act,  1854,  the  Literary 
^  '  and  Scientific  Societies  Act,  1654,  and  the  Metropolitan 
Buildings  Act,  1855,  the  same  fees  shall  be  taken  as 
upon  the  entry  and  hearing  of  a  plaint  in  the  county 
court,  regard  being  had  to  the  amount  (if  any)  in  dis- 
pute ;  and  if  no  amount  is  in  dispute,  or  if  the  amount 
in  dispute  is  not  ascertained,  then  as  upon  a  claim  for  a 
sum  of  20/. 

2.  For  proceedings  under  the  Succession  Duty  Act,  1853, 
the  same  fees  shall  be  taken  as  upon  the  entry  and  hear- 
ing of  a  plaint  in  the  county  court,  regard  being  had  to 
the  amount  in  dispute. 

3.  For  proceedings  under  the  Friendly  Societies  Act,  1855, 
and  the  Industrial  and  Provident  Societies  Act,  1852, 
the  same  fees  shall  be  taken  as  upon  the  entry  and  hear- 
ing of  a  plaint  in  the  county  court,  regard  being  had  to 
the  amount  in  dispute ;  and  if  the  application  to  the  court 
is  not  for  the  payment  of  money,  the  fees  shall  be  esti- 
mated upon  the  amount  of  the  sum  of  money  or  penalty 
which  the  applicant  may  state  that  he  shall  apply  to  the 

'  court  to  order  the  payment  of,  in  default  of  the  other 
party  refusing  or  n^lecting  to  comply  with  the  order  of 
the  court. 

i\r.^.— The  fees  to  be  taken  for  the  above  proceed- 
ings in  any  of  the  six  hereinbefore-mentioned  acts  are 
in  no  case  to  be  estimated  on  more  than  20/. 

For  every  sitting  had  in  the  matter  of  a  reference  under  the 
Common  Law  Procedure  Act,  1854,  2/. 

For  every  sitting  to  take  evidence  under  the  Joint-stock 
Companies  Act,  1856,  2/. 


Under  County  Court  Acts*  3S 

For  proceedings  under  County  Court  Acts :  Chap.  hi. 

For  a  warrant  to  replevy,  2a.  6d, 

For  a  replevin  bond,  where  the  alleged  rent  or  damage  does 
not  exceed  20^,  10«.  &d. 

For  a  replevin  bond,  where  the  alleged  rent  or  damage  ex- 
ceeds 20/.,  1/.  Is. 

For  notice  to  distrainer,  2s.  6d. 

For  delivering  the  goods,  1/.  Is. ;  together  with  6</.  a  mile 
from  the  court-house  to  the  place  where  the  goods  are. 

For  making  a  return  to  a  writ  of  certiorari,  1/.  6s.;  out  of 
which  I5s.  shall  be  returned  by  the  treasurer  to  the  re- 
gistrar for  his  costs  out  of  pocket. 

For  every  subpoena  to  be  served  in  a  home  district ; — if 
served  within  two  miles  of  court-house,  Is. ;  for  every 
mile  beyond  two,  6d, ;  but  the  total  fee  to  be  taken  is  in 
no  case  to  exceed  Ss. 

For  every  subpoena  to  be  served  in  a  foreign  district,  Ss, 

For  every  judgment,  where  the  defendant  shall  have,  either 
personally  or  by  his  attorney  or  agent,  admitted  the 
claim,  the  same  fee  shall  be  taken  as  on  a  judgment  by 
consent,  under  the  13  &  14  Vict.  c.  61,  ss.  8  or  9,  whether 
he  applies  for  time  to  pay  or  not. 

For  the  fees  in  insolvency  and    protection   cases 
directed  to  be  taken  under  this  order,  see  Part  II. 

Postage*'] — All  letters  sent  by  the  parties  or  the  officers  Fostafp* 
of  the  court  concerning  the  business  of  the  court  must  be 
prepaid  (a). 

(o)  Role  172. 
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CHAPTER  IV. 


JITBI80ICTI0N. 


Iv  WHAT  ACTIOHS,  35  : 

Amount  of  Claim — Set- 
off-^PaymenU 

Extension  of  by  Agree- 
ment. 

Cause  of  Action  not  to 
be  divided. 

Abandonment  by  Plain' 
tiffofExcessy  or  ad-^ 
mission  of  Set-^ff. 

When  title  is  in  Dispute* 
JBalance  of  Accounts  be^ 

tween  Partners, 
Legacies. 

Pritileoe,  41: 
Universities. 
Stannary  Counts. 

JUDOMBNTy    HOW    FAR    Fl- 

NAL,  42 : 


CONCUHREST         JuRISDiC- 

TiONy  42 : 
Order  bt  Superior 
CoiTRT  FOR  Trial  in 
County  Court,  43 : 
Plaintiff  suing  in  Supe- 
rior Court  deprived 
of  Costs,  43 : 

Unless  Judgment  goes  by 
Default. 

Or  Judge  certifies. 

Or  an  Order  is  made  for 
Costs. 

Where  Plaintiff  dwells 
more  thanTwenty  Miles 
from  Defendant. 

Where  Claim  reduced  by 
Set'off^by  Payment 
— Tender. 
Rules  of  Practice,  48. 


The  county  court,  established  by  the  9  &  10  Vict.  c.  95^ 
re  a  court  of  record,  and  has  all  the  jurisdiction  and  powers 
of  the  old  county  court  for  the  recovery  of  debts  and 
demands,  as  altered  by  that  act,  throughout  the  district  for 
which  it  is  holden  (a).  This  Chapter  is  confined  to  pro- 
ceedings in  ordinary  plaints  for  the  recovery  of  debts  or 
damages.  The  jurisdiction  of  the  court  in  other  matters 
will  be  treated  of  in  separate  Chapters. 


(a)  9  &  10  Vict.  c.  95,  «.  3. 
The  county  court  although  it  is 
a  court  of  record,  is  stall  sn  in- 
ferior coort.  See  Levy  v.Moylan, 


10C.B.189.  S.C.,1L.M.&P. 
307 ;  19  L.  J.,  C.  P.,  308 ;  14 
Jar.  983.  See  also  Breese  ▼. 
QwenSf  ante,  p.  10. 


Jurisdiction.'-^In  what  Actimu.  S5 

In  what  Actions*] — The  court  has  jurisdiction  in  all  per-  Chap.  it. 

sonal  actions,  where  the  debt  or  damage  claimed  is  not 

more  than  50/.,  whether  on  balance  of  account  or  other-  In  what 
wise ;  but  not  (except  bj  agreement  of  the  parties ;  as  to  actions, 
which,  see  po9t)j  in  anj  action  of  ejectment,  or  in  an 
action  in  wnich  the  title  to  any  corporeal  or  incorporeal 
hereditaments,  or  to  any  toll,  ftor,  market,  or  franchise,  is 
in  question ;  nor  in  any  case  in  which  the  validity  of  any 
devise,  bequest,  or  limitation  under  any  will  or  settlement 
may  be  disputed;  nor  in  any  action  for  malicious  prose- 
cution, libel,  or  slander,  criminal  conversation,  seduction,  or 
breach  of  promise  of  marriage  (c).  Although  the  county 
court  has  no  jurisdiction  to  decide  generally  on  a  question  of 
title,  it  has  been  provided  by  the  19  &  20  Vict.  c.  108,  s.  25, 
that  if  it  comes  in  question  inddentally,  the  judge  may 
decide  the  claim  which  it  is  the  immediate  object  of  the 
action  to  enforce,  if  both  parties  at  the  hearing  consent  in 
any  writing  signed  by  them  or  their  attorneys ;  the  judgment 
of  the  court  will  not,  however,  be  evidence  of  title  between 
the  parties  or  their  privies  in  any  other  action ;  and  the  con- 
sent does  not  affect  the  right  of  appeal.  Where  a  summons 
required  the  defendant  to  appear  to  answer  the  plaintiff  for 
assaulting  his  wife,  and  causing  her  to  be  charged  with 
felony  and  taken  into  custody,  it  was  held  that,  notwith- 
standing the  assault  was  included,  the  cause  of  action  was 
in  substance  for  a  malicious  prosecution,  and  consequently 
that  the  county  court  had  no  jurisdiction  {d). 

With  respect  to  the  amount  of  the  debt  or  damage,  in  a  Amount  of 
case  which  occurred  before  the  13  &  14  Vict.  c.  61,  and  claim. 
the  19  &  20  Vict,  c  108,  it  was  decided  that  a  demand 
exceeding  50/.,  and  reduced  by  set-off  to  a  sum  not  exceed- 
ing 50/.,  was  not  within  the  jurisdiction.  The  plaintiff 
claimed  in  his  particulars  227/.,  but  gave  tlie  defendant 
credit  for  a  set-off  in  cash  and  goods  to  the  amount  of  186/.,  Set-off. 
and  consented  to  abandon  the  excess  of  the  balance  above 
20/,,  the  judge  of  the  county  court  having  heard  the  case  and 
g^ven  judgment  for  the  plaintiff  for  the  amount  claimed,  not- 
withstanding that  the  defendant  objected  to  his  jurisdiction, 
a  prohibition  was  granted,  on  the  ground  that,  inasmuch  as 
the  plaintiff,  to  establish  his  right  to  recover  to  the  extent 
of  20/.,  would  be  bound  to  prove  a  demand  exceeding  the 
defendant's  set-off,  the  court  had  no  jurisdiction  (e).  The 
principle  of  this  decision  would  still  hold  good  in  the  case  of 


J 


c)  9  &  10  yicL  c,  95,  8.  58,  25  L.  J.,  O.  B.,  85. 
13  &  14  Vict.  c.  61, 1.  1.  (e)  Bnwiek  v.  Capptr,  7  C.  B. 
(J)  Jonetr.  Citrrep,  2  L.M.  669.  Seeako  fFbolU«mtT.iV«t9- 
&P.474.   8.  C.,20L.J.,Q.B.,  mtffi,  7  C.  B.  654.    S.C.,13Jttr. 
438.     See  alio  CAtvert  t.  Savage,  456. 
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36  Jurisdiction, — Cause  of  Action  not  to  be  divided* 

Part  i.    a  disputed  set-off;  but  by  the  19  &  20  Vict.  c.  108,  8. 24,  it 

is  provided  that  the  court  shall  have  jurisdiction  where  the 

debt  or  demand  consists  of  a  balance  not  exceeding  50Z. 
after  an  admitted  set-off  of  any  debt  or  demand  claimed  or 
recoverable  by  the  defendant  from  the  plaintiff. 

Where  a  claim  is  reduced  by  payment,  the  words  <'  ba- 
lance of  account "  in  the  9  &  10  Vict  c  95,  s.  58,  must  be 
read  as  '<  balance  of  account  on  investigation/*  If,  therefore, 
a  plaintiff  sues  in  the  county  court  for  a  sum  under  50/.,  and 
Ptyment.  the  defendant  proves  that  he  has  paid  the  plaintiff  1,000/., 
•the  court  has  still  jurisdiction,  and  the  plaintiff  in  answer 
may  show  that  that  sum  was  paid  on  an  old  account  (/). 

E^rtension        Extension  of  Jurisdiction  by  Agreement,] — By  the 
Sfrt?"*h     9  &  10  Vict.  c.  95,  the  jurisdiction  was  limited,  as  above 
^gf^^iox   stated,  with  regard  to  actions  in  which  any  question  of 
^^       '  title  came  in  issue ;  but  by  the  19  &  20  Vict.  c.  108,  s.  23, 
a  far  more  extended  jurisdiction  is  given,  both  as  to  the 
amount  and  nature  of  the  claim  which  may  be  adjudicated 
upon,  if  the  litigant  parties  agpree  thereto;  and   now,  if 
both  plaintiff   and  defendant   agree,  by  a  memorandum 
signed  by  them  or  their  attorneys,  that   the  court  shall 
have  power  to  try  any  action,  if  it  be  one  which  may  be 
brought  in  a  superior  court  of  common  law,  and  not  an 
action  for  criminal  conversation,  the  court  will  have  juris- 
diction.    This  provision  is  confined  to  claims  at  common 
law ;  therefore  consent  will  not  give  jurisdiction  in  cases  of 
partnership  and  intestacy  (jg). 

Crase  of  Cause  of  Action  not  to  be  divided^ — A  plaintiff  may  not 
acbon  not  divide  a  cause  of  action  for  the  purpose  of  bringing  two  or 
tided.  more  suits ;  but  any  plaintiff  having  cause  of  action  for 
more  than  50/.,  for  which  a  plaint  might  be  entered  if  it 
were  for  not  more  than  that  sum,  may  abandon  the  excess, 
and,  on  proving  his  case,  may  recover  an  amount  not  ex- 
ceeding 50/.  Tike  judgment  of  the  court  upon  such  a  plaint 
is  in  fudl  discharge  of  all  demands  in  respect  of  such  cause 
of  action,  and  entry  of  the  judgment  must  be  made  accord* 
ingly  (A), 

^  Cause  of  action  "  in  this  section  means  '^  one  cause  of 
action,"  and  is  not  limited  to  an  action  on  one  separate  con- 

(/)  Twmer  ▼.  Barrj/,  5  Exr.  13  &  14  Vict  c.  61,  8. 17. 

858.    S.  C,  1  L.  M.  &  P.  744  ;  (A)  9  &  10  Vict,  c  95.  t.  63, 

14    Jnr.    1099.     See   also   per  and  13  &  14  Vict.  c.  61,  8.  1. 

Maiile,  J.,  in  WwMamiy,  New-  The  provisions  of  the  latter  act 

iiMfi,  amttf  p.  35.  affect  those  of  theformer,  although 

(ff)  An  extended  jniisdietion  b j  the j  are  not  expressly  mention^ 

agreement,  thoagh  more  limited  See  13  &  14  Vict  c.  61,  a.  2. 
than  the  prtsent,  was  given  by 
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tract ;  therefore  in  the  case  of  tradesmen's  bills,  in  which  Chaf.  iv, 

one  item  is  connected  with  another,  and  the  dealinf^  is  not ;^ 

intended  to  terminate  with  one  contract,  but  to  be  con- 
tinuous, so  that  one  item,  if  not  paid,  shall  be  united  with 
another,  and  form  one  entire  demand,  the  demand,  if  it  ex- 
ceeds 50/.,  ceases  to  be  within  the  jurisdiction  of  the  county 
court.  So,  where  the  sub-contractor  of  a  railway  company 
gave  his  workman  tickets  or  orders  for  goods,  which  were 
supplied  by  the  plaintiff,  and  the  latter  brought  228  actions 
in  the  county  court  against  the  defendant  in  respect  thereof, 
for  sums  amounting  in  the  aggregate  to  303/.  19«.,  the 
Court  of  Exchequer  granted  a  prohibition,  although  one 
claim  only  amounted  to  5/.,  and  many  to  less  than  20s,  (i). 
Where,  however,  the  cause  of  action  consists  of  items  of  a 
different  character,  as  a  claim  for  goods  sold  and  money 
lent,  it  is  otherwise  (k).  So  rent  in  arrear  and  a  claim  for 
double  value  for  holding  over,  under  the  4  Geo.  2,  c.  28, 
or  indeed  any  two  demands  which  would  require  to  be  stated 
in  distinct  counts,  may  be  sued  for  by  separate  plaints  (Z). 
A  plaintiff  entered  two  plaints  in  the  county  court,  one  for 
19L  I9s,  for  goods  sold  and  delivered,  work  and  labour, 
and  money  paid ;  the  other  for  19/.  for  money  lent.  The 
particulars  annexed  to  the  first  consisted  of  items  from  No- 
vember 1845  to  the  12th  of  July  1849,  amounting  together 
to  27/.,  which  sum  was  reduced  to  the  amount  above  men- 
tioned by  a  set-off.  The  particulars  of  the  second  plaint 
consisted  of  three  items,  from  April  1846  to  the  14th  of 
July  1849.  The  pluntiff  recovered  judgment  in  the  first 
cause  for  17/. ;  in  the  second  for  19/.  Upon  a  motion 
for  a  prohibition,  it  was  held  that  the  items  in  the  two 
plaints  were  not  so  connected  as  to  fotm  one  cause  of 
action,  although  they  might  have  been  recovered  under  one 
count  (m). 

Abandonment  by  Plaintiff  of  Excess^  or  Admission  qfAbtokdoa^ 
Set-^ff.] — In  cases  in  which  a  plaintiff,  in  order  to  bring  ™®f  *  ^ 
his  claim  within  the  jurisdiction  of  the  county  court,  aban-  ^^J^^^ 
dons  the  excess  over  50/.,  or  admits  a  set-ofl^  and  sues  for  admii^on 
the  residue,  the  abandonment  or  admission  of  the  set-off  of  let-off. 

(j)  Grtm%v.^y;bvyJ,l£zr.  (m)   Kimpton   v.    Willey,    1 

479.    S.  C,  5  D.  &  L.  701 ;  12  L.  M.  &  P.  280.  S.  C,  19  L.  J., 

Jnr.  357.  C.  P.,  269 ;  14  Jar.  762.     It  did 

{k)  BnmskUlY, Poweil,lJjM,  not  appear  that  the  setoff  had 

&  P.  550.    S.  C,  19  L.  J.,  £zr.»  been  reiorted  to  in  the  course  of 

362.  the  trial  to  rednoe  the  plaintiff's 

(I)  Wieikam  v.  Lm,  12  Q.  B.  demand,  otherwise  this  would  have 

521.     S.  C,  18  L.  J.,Q.  B.,  21 ;  been  a  ground  for  prohibition. 

12  Jur.  628.  See  ante,  p.  35. 
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Past  i.    must  be  entered  on  the  particulars  before  service  (n).     The 

abandonment  should  be  entered  on  the  judgment ;  since  by 

the  statute,  *'  entry  of  the  judgment"  must  '*be  made  ac- 
cordingly." Where  a  debt  of  50/.  is  due,  the  fact  of  com- 
mencing an  action  in  the  county  court  for  a  sum  less  than 
50/.  is  not,  of  itself,  an  abandonment  of  the  excess,  and 
unless  it  appears  by  the  judgement,  or  some  previous  pro- 
ceedings, that  the  plaintiff  has  done  some  act  of  abandon- 
ment in  courty  it  will  be  no  bar  to  a  future  action  (o).  -  '  It 
has  been  held,  however,  to  be  sufficient  if  the  abandon- 
ment be  entered  on  the  particulars  and  judgment  at  the 
hearing  (79). 


THien  title 
is  in  dia- 
pate. 


WJten  Title  is  in  Dispute.'] — The  question  often  arises, 
whether  the  title  to  any  corporeal  or  incorporeal  heredita- 
ment is  in  dispute,  so  as  to  oust  the  jurisdiction  of  the 
county  court.  The  title  set  up  must  be  more  than  a  mere 
suggestion  or  assertion  of  right ;  it  must  be  a  bond  fide 
claim,  and  one  that  can  exist  in  law  (9) ;  that  is«  it  must 
not  be  one  which  is  set  up  merely  in  order  to  prevent  the 
county  court  from  exercising  its  rightful  jurisdiction. 
Where,  however,  the  question  of  title  is  actually  raised  in 
fact  before  the  court,  the  judge  cannot  continue  to  try  the 
case  because  it  appears  to  him  that  the  claim  to  it  is  not 
supported  by  bond  fide  evidence  ;  as,  for  instance,  that  it  is 
founded  on  a  forged  deed,  or  that  there  is  no  such  sufficient 
evidence  as  could  be  left  to  a  jury  in  support  of  it  (r).  The 
judge  should  ascertain  whether  the  title  is  truly  in  question ; 
if,  however,  he  is  wrong,  and  assumes  jurisdiction  where  the 


>    (»)  Rale  35. 

(o)  Vinei  v.  Arnold,  8  C.  B. 
632.  S.  C,  19  L.  J.,  C.  P.,  98. 
Apothecaries*  Company  y.  Burtf 
5  £zr.  363.  S.  C,  1  L.  M.  &  P. 
405;  19  L.  J.,  Ezr.,  334. 

(p)  Isaacs  Y,  Wpld,  7  Ezr. 
163.  S.  C.  2  L.  M.  &  P.  676  ; 
21  L.  J.,  Exr.,  46 ;  15  Jar.  1135. 
This  decision  was  before  the  pre- 
sent Rule  35 ;  ai,  however,  that 
is  merely  a  rule  of  practice,  it 
would  seem  that  there  would  be 
no  objection  to  the  judge  entering 
the  abandonment  at  the  trial  if 
both  parties  consented.  He  could 
not  do  so  against  the  defendant's 
consent.  See  Hill  v.  Swift,  10 
Ezr.  726. 

[q)  LlopdY.J<mas,6  C.B.  81. 
S.  C,  12  Jur.  657.     JMky  v. 


Harvey,  5  D.  &  L.  648.  8.  C, 
17  L.  J.,  Q.  B.,  357;  12  Jur. 
1026. 

(r)  Marsh  t.  Dewts,  17  Jnr. 
558.  In  Lilley  v.  Harvey,  ante, 
the  daim  wns  for  rent,  and  the 
defendant  said  he  was  the  owner  of 
the  premises,  having  bought  them 
at  an  auction,  but  he  produced  no 
evidence  whatever  to  establish  the 
fisct ;  80  that  it  appeared  on  the 
proceedings  that  the  daim  was  a 
mere  pretence  to  avoid  the  juris- 
diction. In  Marsh  v.  Dewes,  the 
defendant,  in  answer  to  a  plaint 
for  trespass,  asserted  tide  to  the 
premises  upon  a  ground  which 
involved  a  question  of  legitimacy, 
and  then  produced  but,  slighi  and 
tneomeluaite 
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title  is  in  question,  a  superior  court  will  grant  a  prohibition  (s),  Cbap.  iv. 

Where  it  does  not  appear  upon  the  face  of  the  proceedings 

that  title  is  in  question,  the  judge  of  the  county  court  has 
jurisdiction  to  inquire  whether  it  is  so  or  not ;  but  his  deci* 
sion  on  the  point  is  open  to  revision  in  one  of  the  superior 
courts,  on  motion  for  a  prohibition  on  affidavit  (t).  Where 
in  an  action  of  trespass  to  land,  the  defendant  pleaded  not 
possessed,  it  was  held,  on  a  motion  to  deprive  tiie  plaintiff 
of  costs,  that  the  plea  having  put  in  issue  title,  the  county 
court  could  not  have  adjudicated  en  the  case(ti).  But, 
in  order  to  entitie  a  plaintiff  in  trespass  to  realty  to  the 
costs  of  an  action  in  a  superior  court,  he  must  show  not 
only  that  the  defendant  pleaded  not  possessed,  but  that 
at  the  trial  the  title  was  really  and  bond  fide  in  dis- 
pute (i?). 

Where  a  defendant  who  was  sued  in  a  county  court  for 
double  value  for  holding  over  premises,  under  the  4  Geo.  2, 
c«  28,  admitted  that  he  was  tenant  to  the  plaintiff  at  the 
time  when  the  rent  accrued,  from  which  the  holding  over 
commenced,  it  was  held,  on  a  motion  for  a  prohibition,  that 
he  could  not  avail  himself  of  the  objection  that  title  was  in 
dispute  (n?). 

The  title  to  an  incorporeal  hereditament  comes  in  ques- 
tion whenever  either  its  existence  or  the  right  to  it  is  dis- 
puted [x). 

The  office  of  parish  clerk  is  an  hereditament,  and  where 
such  an  officer  sued  an  inhabitant  for  a  customary  annual 
payment,  it  was  held  that  the  county  court  had  not  juris- 
diction (^). 

A  paving  rate  imposed  by  act  of  Parliament  is  not  an 
incorporeal  hereditament,  and  may  be  sued  for  in  the  county 
court  (z) ;  nor  is  the  jurisdiction  of  the  county  court  ousted 
by  the  fact  that  the  local  act,  which  imposes  it,  gives  a 
power  to  sue  only  "  in  any  of  her  Majesty's  courts  of  record 


(«)  IMl^y  T.  Harwyt  atUe. 
Chew  T.  Holroyd,  8  Exr.  249. 
S.  C,  22  L.  J.,  Exr.t  95. 

(0  Tkampion  v.  Mpkam,  14 
Q.  B.  710.  S.  C,  1  L.  M.  &  P. 
216 ;  19  L.  J.,  Q.  B.,  189 ;  14 
Jar.  429.  Snoeii  t.  Jfme$,  19 
L.  J.,  Q.  B.,  372.  See  also  the 
observations  as  to  the  extent  to 
which  an  inferior  court  should  in- 
qnire  into  the  reality  of  an  ob- 
jection made  to  its  jurisdiction, 
per  Sfar  W.  Scott,  in  Tks  War* 
rior,  2  Dods.  Adm.  Rep.  289. 


(«)  Timoihff  ▼.  Fanner,  7 
C.  B.  814. 

(o)  Latham  ▼.  Speddingi  17 
Q.  B.  440.  S.  C,  20  L.  J.,  Q.  B., 
302. 

(w)  Wieiham  v.  Lee,  12  Q.  B. 
321. 

(«)  Adeyj.  TheJYinityHfmte, 
22  L.  J.,  Q.  B.,  3. 

(y)  Stsphenson  v.  Raine,  2 
E.  &  B.  744.  S.  C,  23  L.  J., 
Q.  B.,  62. 

(x)  Baddsleify.Dmt(m,AExT. 
508.    S.  C,  1*8  L.  J.,  ^XT,,  44. 
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Part  t.    at  Westminster,*'  if  that  act  were  passed  before  the  county 
court  act  (a). 

An  action  by  a  tenant  against  his  landlord  to  recover 
half  the  amount  of  a  rate  which  by  statute  was  to  be  paid 
by  the  tenant  and  deducted  from  the  rent,  is  not  one  in 
which  title  comes  in  question  (6). 

The  amount  paid  for  enforcing  an  order  of  justices  to 
abate  a  nuisance,  under  18  &  19  Vict.  c.  121,  s.  19,  may 
be  recovered  in  a  county  court,  although  title  does  come  in 
question,  for  express  power  is  given  to  the  county  court  by 
that  act(c). 

Where  a  railway  company  by  their  special  act  were  en* 
titled  to  charge  a  certain  toll  on  carriages  passing  on  their 
line,  it  was  held  that  the  county  court  had  jurisdiction  to 
decide  whether  the  company  could  make  a  particular  charge, 
and  also  to  say  whether  coal-trucks  come  within  the  deno- 
mination of  "  carriages  *'  in  respect  of  which  toll  was  by  the 
act  payable  (d).  But  *'  rates  and  duties  "  payable  by  vessels 
under  a  local  harbour  act,  have  been  held  not  to  be  within 
the  jurisdiction  of  the  county  court  (e). 

The  above  exceptions  do  not  prevent  a  county  court  from 
trying  a  disputed  custom.  Where  the  question  at  issue  was 
the  customiary  right  upon  a  public  navigable  river  for  the 
owner  of  a  wharf  so  to  moor  his  vessels  that  they  extended 
to  an  adjoining  wharf  belonging  to  another  person,  it  was 
held  that  a  county  court  might  try  the  right  {f\ 


Balance  of 
aoooonts 
between 
purtnen. 


Legacies. 


Balance  of  Accounts  between  Partners,^ — The  juris- 
diction also  extends  to  the  recovery  of  any  demand  not  ex- 
ceeding 50/.,  which  is  the  whole  or  part  of  the  unliquidated 
balance  of  a  partnership  account,  or  the  amount  of  a  dis- 
tributive  share  under  an  intestacy,  or  of  any  legacy  under 
a  will  (^).  Where  real  and  personal  property  was  left  to 
executors  upon  trust  to  sell,  and,  after  paying  particular 
legacies,  to  divide'the  residue  among  certain  persons,  it  was 
held  that  the  county  court  had  jurisdiction  under  the  above 
section  to  adjudicate  on  a  claim  made  by  one  of  such  per- 


(a)  Stuart Y,Jonei,  IE.  &B. 
22.  S.  C,  22  L.  J.,  Q.  B.,  3 ; 
16  Jnr.  1020. 

(b)  Gwynne  v.  KHtpht,  I  Ezr. 
802. 

(e)  Beg,  v.  Harden,  2  E.  &  B. 
188.  The  Guardiane  qf  the 
Hereford  Union  t.  Kimpton,  11 
Ezr.  295. 

{d)  Hunt  T.  Great  Northern 
Raitway  Company^  10  C.  B.  900. 


S.  C,  2  L.  M.  &  P.  260 ;  20 
L.J.,Q.  B.,349;  15  Jnr.  400. 

(«)  Adeyy,  The  Trinity  ffoueep 
22  L.  J.,  Q.  B.,  3;  17  Jur.  489. 
S.  C,  nomine  Reg,  ▼.  Everett, 
1  E.  &  B.  273. 

(/)  Davis  T.  Walton,  8  Ezr. 
153 ;  16  Jnr.  954 ;  22  L.  J.,  Eir., 
25. 

(^)  9  &  10  Vict  c.  95,  B.  65. 


PrwUege, 
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sons  for  a  share  of  the  residue,  in  a  phiint  against  the  Chap.  it. 

executors ;  for  in  that  case  no  trust  came  in  question,  ex- 

cept  such  as  is  included  in  every  legacy  which  is  to  be  paid 
by  an  executor  (A).  But  where  real  and  personal  property 
was  left  to  a  person  who  was  not  executor,  on  condition 
that  he  paid  to  a  third  person  an  annuity,  it  was  held  that 
the  annuitant  could  not  roaintain  an  action  in  the  county 
court  against  the  legatee,  since  the  annuity  was  not  a  legacy 
within  the  meaning  of  the  act  (i).  So  a  bequest  of  money 
to  invest  for  an  infant,  and  pay  it  over  to  him  when  of 
age,  with  power  to  apply  it  for  him  during  his  minority, 
is  not  a  *<  legacy  **  over  which  the  county  court  has  juris* 
diction  (U). 

Where  a  decree  has  been  made  by  the  court  of  Chancery 
for  the  general  administration  of  the  effects  of  a  testator, 
that  court  will,  by  injunction,  restrain  a  legatee  from  pro- 
ceeding in  the  county  court  against  the  executor  for  the 
recovery  of  a  legacy  (t), 

Prtwfe/^e.]— No  privilege,  except  that  of  the  chancellor,  privilege, 
masters,  and  scholars  of  the  universities  of  Oxford  or  Cam-  UniYeni- 
bridge,  is  allowed  to  any  person  to  exempt  him  from  the  ties, 
jurisdiction  of  the  court  {m) ;  nor  can  an  attorney  or  other 
person,  by  reason  of  any  privilege,  claim  to  sue  in  a  superior 
court  (n).     But  a  privileged  person,  as  a  Queen's  priest, 
cannot  be  arrested  under  process  issued  from  a  county 
court  (o).     The  jurisdictions  of  the  courts  of  the  chan- 
cellors or  vice-chancellors  of  Oxford  or  Cambridge,  or  of 
the  lord  or  vice-wardens  of  the  Stannaries  of  Cornwall,  are  stanmu-. 
not  affected  by  the  county  courts  (|7).    The  effect  of  the  courts, 
statute,  as  regards  these  latter  courts,  is  to  take  away  the 
personal  ^privilege  of  a  tinner  as  to  the  jurisdiction  of  the 


(;i)  Ptart  V.  Williams,  6  Exr. 
833.  S.  C,  2  L.  M.  &.  P.  515 ; 
20  L.  J.,  Ext.,  3S1 ;  15  Jur.  932. 
See  also  lie  FuUer,  2  £.  &.  B. 
573,  in  which  the  qaestion  aroae, 
but  WBs  not  decided,  whether 
the  oonntj  court  has  jurisdiction 
where  a  legacy  was  left  to  S. 
*•  should  my  executors  think  pro- 
per," and  on  the  condition  that  S. 
behaved  faithfully. 

(t)  LongboUom  ▼.  LonghoU 
Um,  8  Exr.  203.  S.  C,  22  L.  J., 
Exr.,  74. 

(k)  HewHon  v.  PhUlipg,  11 
Exr.  699.  S.  C,  25  L.  J.,  Exr., 
133. 

(/)  Saielift    T.     Winch,    22 


L.  J.,  Chanc,  915. 

(m)  9  &  10  Vict.  c.  95,  ss.  67, 
140. 

(fi)  12  &  13  Vict.  c.  101,  8. 18. 
This  provision  was  passed  in  con- 
sequence of  the  cases  of  Lewii  v. 
Hanee,  11  Q.  B.  921,  and  Jonet 
▼.  BrowHy  2  Exr.  329.  S.  C, 
12  Jur.  380,  which  decided  that 
the  words  in  the  former  act  being 
"  exempt  from  theJuriMdiction," 
an  attorney  j;/atfi<(^  was  not  de- 
prived of  his  privilege. 

(o)  Ex  parte  Daker,  24  L.  J., 
C.  P.   131. 

(p)  9  &  10  Vict  c  93, 88. 140, 
141. 
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Pakt  I.    county  court ;  but  it  preserves  to  the  court  of  the  vice- 

warden  of  the  Stannaries  concurrent  jurisdiction  in  cases 

cognizable  by  him  under  the  charter  (q). 


Jadgmcnt, 
how  far 
UnaL 


Concurrent 
jurisdic- 
tion. 


Jud/pnentf  how  far  finaL"] — No  writ  of  error  lies  from 
the  judgment  of  a  county  court  (r);  nor  are  there  any 
means, of  reviewing  a  decision  (except  in  cases  in  which  the 
jurisdiction  is  given  by  13  &  14  Vict.  c.  61,  which  will  be 
mentioned  hereafter)  («) ;  and  a  superior  court  will  not 
grant  a  prohibition  though  the  judge  has  acted  erroneously, 
if  the  matter  be  within  the  jurisdiction  of  the  court  (/). 

Where  the  judge  of  a  county  court  adjudicates  erro- 
neously upon  any  preliminary  matter,  and  improperly  re- 
fuses to  enter  upon  a  plaint,  the  court  of  Queen's  Bench 
has  issued  a  mandamus  to  compel  him  to  hear  it ;  as  where 
upon  an  interpleader  summons  a  judge  erroneously  decided 
that  the  notice  of  chum  was  insufficient  (v).  If,  however, 
the  judge  enters  upon  the  hearing  of  the  plaint,  and,  upon 
the  evidence  adduced  before  him,  decides  that  he  has  no 
jurisdiction,  a  mandamus  commanding  him  to  hear  and 
determine  it  vdll  not  lie,  although  he  be  wrong  in  point  of 
law  (w). 

Ctmcurrent  Jurisdictiim.y-'ALX  actions  and  proceedings 
which,  before  the  creation  of  the  new  county  courts,  might 
have  been  brought  in  any  of  the  superior  courts  of  record,, 
where  the  plaintiff  dwells  more  than  twenty  miles  from  the 
defendant,  or  where  the  cause  of  acUon  did  not  arise  wholly 
or  in  some  material  point  within  the  jurisdiction  of  the 
court  within  which  the  defendant  dwells,  or  carries  on  his. 
business  at  ihe  time  of  the  action  brought,  or  where  any 
officer  of  the  county  court  is  a  party  (except  in  respect  of 
any  claim  to  any  goods  and  chattels  taken  in  execution  of 
the  process  of  the  court,  or  the  proceeds  or  value  thereof), 
may  be  brought  and  determined  in  any  superior  court,  at 


(q)  Newton  t.  Kaneamw,  15 
a  B.  144.  8.  C,  19  L.  J.,  Q.  B., 
314  ;  14  Jur.  911. 

(r)  13  &  14  Vict  c.  61,  s.  16. 

(«)  Pof^  Part  I,  Chap.  XVIII. 

(0  He  XaurpAtfn,  2  Eir.  333 ; 
To/i  ▼.  Rayner,  5  C.  B.  162; 
Zekrab  v.  Snritk,  5  D  &  L.  635 ; 
Jo9eph  v.  Htmy,  19  L.  J.,  Q.  B., 
369.  S.  C,  15  Jor.  104.  See 
/oMf  T.  Jonti,  17  L.  J.,  Q.  B., 
170.  S.  C,  12  Jnr.  397,  where 
*  prohibitioii  was  granted,  on  the 
ground  that  the  judge  had  re- 
versed hia  own  dccUion  after  one 


of  the  parties  bad  left  the  court. 

(if)  Moretcn  v.  Holt,  10  Exr. 
707. 

it)  IL  V.  mehmrd$,  2  L.  M. 
&  P.  263.  S.  C,  20 L.  J.,  Q. B.. 
351 ;  15  Jnr.  358.  By  19  &  20 
Vict.  c.  108,  a  rule  is  sabttituted 
for  a  mandamus. 

(w)  Milmer  v.  Rkoden,  15  Jur. 
1037.  Lexdem  Vmon  v.  8omih^ 
gate,  10  Exr.  201.  S.  C,  23 
L.  J.,  Exr.,  316.  See  also  jm«/, 
pBOBiBtTioN,  in  wliat 
granted. 
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tlie  election  of  the  party  suing,  and  are  not  affected,  as  Chap.  it. 

regards  costs  or  otherwise,  by  the  provisions  of  the  county 

courts  act  (x). 

Order  by  Supej'ior  Court  for  Trial  in  County  Court.]  Order  by 
—In  actions^  m  contract  within,  or  reduced  by  set-off  or  superior 
otherwise  to  or  within,  50/.,  the  judge  of  a  superior  court  conn  for 
may,  on  terms  after  issue  joined,  order  the  cause  to  be  tried  ^^[^ 
by  a  county  court  (y).  court. 

Plaintiff  suing  in  Superior  Court  deprived  ofCosts*]-^  PUintiff 
If  in  any  action  commenced  in  any  of  the  superior  courts,  Buing  in 
in  covenant,  debt,  detinue,   or  assumpsit,  not  bemg  for  "^P^' 
breach  of  promise  of  marriage,  the  pkintiff  recovers  a  sum  ^yed  ^ 
not  exceeding  20/. ;   or  if  an  action  of  trespass,  trover,  cosIb. 
or  case,  not  being  an  action  for  malicious  prosecution,  or 
for  libel,  slander,  criminal  conversation,  or  seduction,  so 
commenced  in  a  superior  court,  the  plaintiff  recovers  a  sum 
not  exceeding  5/. ;  he  can  have  judgment  to  recover  such 
sum  only,  and  no  costs,  except  in  cases  of  a  judgment  by 
default,  and  those  in  which  a  judge  certifies,  as  will  be 
presently  mentioned  (;;).     Where  a  plaintiff,  suing  in  a 
superior  court,  obtains  judgement  on  a  demurrer,  and  then 
upon  a  writ  of  inquiry  recovers  damages  under  20/.,  he  is 
entitled  to  no  costs ;  for  the  word  ^'  recover"  in  the  statute 
is  not  confined  to  cases  in  which  the  plaintiff  recovers 
hy  verdict  (a)  ;   and  in  a  case  which  was   decided  upon 
sect.  129  of  the  9  &  10  Vict.  c.  95,  it  was  held  that  a 
plaintiff  who  recovered  less  than  5/«  in  an  action  of  tort  in 
a  superior  court  was  deprived  of  the  costs  of  a  demurrer  on 
which  he  had  succeeded,  as  well  as  the  costs  of  the  issues  of 
fkct(ft). 

Where  a  defendant  pays  into  court  less  than  20/.  to  a 
claim  over  20/.,  and  the  plaintiff  takes  it  out  in  full  satis- 
fiuAion,  he  is  entitled  to  costs  (c). 

In  cases  in  which  the  plaintiff  is  so  deprived  of  costs,  it 


is)  9  &  10  Viot.  c.  95,  s.  128. 
Seepoti.f  page  67,  as  to  where 
a  defendant  may  object  to  the 
jurisdictioD. 

(y)  19  &  20  Vict.  c.  108,  a.  26. 
The  proceedings  in  the  connty 
eonrt  under  this  provision  will  be 
found  pott,  p.  75. 

(x)  13  &  14  Vict.  c.  61,s.  11. 
On  comparing  this  section  with 
s.  129  of  9  &  10  Vict.  c.  95,  a 
material  dbtinetion  will  be  no> 
ticed.  By  the  first  act  a  plaintiff 
aning  in  a  superior  court,  in  cases 


in  which  a  concurrent  jurisdiction 
is  given  by  s.  128,  was  not  de- 
prived of  costs ;  by  15  &  16  Vict. 
c.  54,  he  is  deprived  of  costs, 
unless  he  makes  an  application 
and  obtains  a  rule  or  order  under 
s.  4. 

(a)  Prew  v.  Squire,  10  C.  B. 
912.  S.  C,  2L.  M.  &P.  346; 
20  L.  J.,  C.  P.,  175. 

(b)  Abley  v.  Dale,  12  C.  B. 
378.    S.  C,  21  L.  J.,  a  P.,  104. 

(c)  Chambere  v.  Wilee,  24 
L.  J.,  CL  B.,  267. 


Unless 
judpnent 
goes  by 
deDMilt; 
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Part  i.    was,  previous  to  the  passiiig  of  the  stat.  13  &  14  Vict.  c.  61, 

necessary  for  the  defendant  to  apply  to  the  superior  court 

for  a  rule  to  show  cause  why  the  plaintiff  should  not  hring 
the  record  into  court  for  the  purpose  of  having  a  suggestion 
entered  thereon  to  deprive  the  plaintiff  of  costs  (e),  which 
suggestion  might,  if  untrue  in  £ict,  he  traversed  hy  the 
plaintiff,  and  so  brought  to  issue  (d).  This  proceeding  is, 
however,  no  longer  necessary,  and  the  plaintiff  now  in 
all  such  cases  loses  his  costs,  although  no  suggestion  be 
entered  («). 

Unless  Judgment  goes  bf/  Default,'] — It  was  held,  under 
9  &c  10  Vict.  c.  95,  that  where  a  defendant  suffered  judg- 
ment by  default,  and  the  damages  were  assessed  under  a 
writ  of  inquiry,  the  provisions  of  the  statute  which  deprives 
the  plaintiff  of  costs  did  not  apply  (/).  By  the  later  act» 
Id  6i  14  Vict.  c.  61,  this  exception  was  established  by 
express  words  (^) ;  and  this  has  been  held  to  apply  to  inter- 
locutory as  well  as  to  final  judgment  of  default  (A).  By  the 
19  &  20  Vict.  c.  108,  s.  30,  however,  if  a  plaintiff  in  a 
superior  court  recovers,  in  an  action  of  contract,  by  judg- 
ment by  default  a  sum  not  exceeding  20/.,  he  is  deprived  of 
costs  unless  he  obtain  a  certificate. 

Or  judge  Or  Judge  certifies^ — ^If,  in  the  above  cases  the  judge 
certifies;  or  other  presiding  officer  of  the  superior  court  before 
whom  the  verdict  is  obtained  certifies,  on  the  back  of  the 
record,  that  it  appeared  to  him  at  the  trial  that  the  cause 
of  action  was  one  for  which  a  plaint  could  not  have  been 
entered  in  the  county  court,  or  that  there  was  a  sufficient 
reason  for  bringing  the  action  in  the  court  in  which  it 
was  brought,  the  plaintiff  has  the  same  judgment  to  recover 
his  costs  as  in  ordinary  cases  (t).  'I'he  words  of  the  act 
are  (J)  that  he  shall  have  no  costs  if  he  recovers  in  the 
superior  court  a  sum  '*  not  exceeding*"  20Z.  in  actions  of 
contract,  and  *<  not  exceeding**  5/.  in  actions  of  tort,  unless 
the  judge  certifies;  and  the  section  which  empowers  the 
judge  to  certify  enables  him  to  do  so,  if  the  plaintiff  reco- 
vers **  a  less  sum  than  the  sum  in  tliat  behalf  liereinbef ore 
mentioned.**  It  has  been  held,  however,  that  the  judge 
may  certify  when  the  verdict  returned  for  the  plaintiff  is 


(e)  Brooker  t.  Cooper,  3  Exr. 
112.  S.  C,  18  L.  J.,  Exr.,  41 ; 
12  Jar.  964. 

(if)  JVaitonr.  QuUter,  II  M. 
&  W.  760, 

(e)  13&14Vict.c61,  s.  11. 

(/)  RetdY.  ShrubnU,  7C.B. 
630.    S.  C,  6  D.  &  L.  707  ;  12 


Jar.  497;  dissenticnte.  Cress- 
weU,  J. 

(S)  13  &  14  Vict  c  61,  8. 11* 

(A)  Gijnvte  V.  RoberU,  9  Exr. 
253.     S.  C,  23  L.  J.,  Exr.,  64. 

(t)  13  &  14  Vict,  c  61,  s.  12. 

0)  lb.  s.  11. 
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exactly  20/.  in  an  action  of  contract,  or  exactly  5/.  in  an  Chap.  it. 
action  of  tort  (A).  

The  certificate  may  be  gpranted  after  the  assizes  at  \irhich 
the  cause  was  tried  are  0Yer(/).  If  the  judge  at  the  trial 
refuses  to  certify,  a  superior  court  will  not  review  his  dis« 
cretion  (m). 

In  any  action  in  which  the  plaintiff  is  not  entitled  to  Or  an  order 
recover  nis  costs  by  reason  of  the  provisions  of  the  13  &  14  "  "**^®  ^^^ 
ITict.  c.  61,  s.  11,  or  by  19  &  20  Vict.  c.  108,  s.  30  (»),  *'°^- 
whether  there  be  a  verdict  in  such  action  or  not,  if  the 
plaintiff  makes  it  appear  to  the  satisfaction  of  the  court  in 
which  the  action  was  brought,  or  to  the  satisfaction  of  a 
judge  at  chambers,  upon  summons,  that  the  action  was 
brought  for  a  cause  in  which  concurrent  jurisdiction  is 
given  to  the  superior  courts  by  the  0  &  10  Vict.  c.  95, 
8.  128,  or  for  which  no  plaint  could  have  been  entered  in 
any  such  county  courts,  or  that  the  action  was  removed 
from  a  county  court  by  certiorari,  or  that  there  was  suffi- 
cient reason  for  bringing  it  in  the  court  in  which  it  was 
brought,  then  the  court  in  which  the  action  is  brought,  or 
the  judge  at  chambers,  "  shall  thereupon,"  by  rule  or  order, 
direct  that  the  plaintiff  shall  recover  his  costs,  and  he  may 
have  the  same  judgment  as  in  ordinary  cases  (o). 

The  certificate  which  may  be  given  under  the  above 
power  is  different,  as  will  be  seen,  from  that  which  a  judge 
at  nisi  prius  may  make  under  the  13  &  14  Vict.  c.  61, 
8. 12  (j))j  and  consequently  an  order  for  costs  may  be  made 
by  the  court  or  a  judge  at  chambers,  although  a  power  to 
certify  under  the  13  &  14  Vict.  c.  61,  s.  12,  has  by  an 


(*)  Garbp  r,  Harris,  7  Exr. 
591.  S.  C,  21  L.  J.,  Ezr.,  96; 
16  Jor.  456. 

(/)  Bennett  v.  Thompson,  25 
L.  J.,  Q.  B.,  378. 

(m)  Palmer  ▼.  Riehards,  6 
£zr.  335. 

(n)  Jnte,  p.  44. 

(o)  15  &  16  Vict.  c.  54,  i.  4. 
This  section  repeals  s.  13  of  the 
13  &  14  Viet,  c  61,  which  enn- 
mented  the  same  cases  in  which 
costs  might  be  ordered  hj  the 
judge  of  a  superior  court  as  those 
mentioned  in  the  above  section, 
with  the  exception  of  one,  namely, 
that  in  which  the  phdntiff  apply* 
ing  for  an  order  for  costs  may 
show  that  "  there  was  sufiEident 
reason  for  bringing  sueh  action  in 
the  court  in  which  such  action 
was  brought."    It  was  necessary 


in  this  case  to  apply  to  the  judge 
who  presided  at  the  trial,  under 
8.  12  of  the  same  act.  Sect  13 
of  that  act  also  enacted,  that  "  in 
any  of  such  cases  the  court  in 
which  the  laid  action  is  brought, 
or  the  said  judge  at  chambers, 
*  may*  thereupon,  by  rule  or 
order,  direct  that  the  plaintiff  shall 
recover  his  costs."  See  as  to  the 
construction  put  on  this  word  by 
the  courts.  Janes  ▼.  Harrison, 
6  Ezr.  328.  S.  C,  2  L.  M.  &  P. 
257 ;  20  L.  J.,  Ezr..  160 ;  15 
Jur.  337.  MeDougal  r.  Pater* 
son,  11  C.  B.  255  ;  2  L.  M.  &  P. 
681.  S.C.,  21  L.  J.,  C.  P.,  27 ; 
15  Jur.  1108.  Crake  v.  Powell, 
2  £.  &  B.  210.  S.  C,  21  L.  J., 
Q.  B.,  183  ;  16  Jur.  365.  Asplin 
T.  Blaekman,  21  L.  J.,  Ezr.,  78. 
(p)  See  ante,  p.  44. 
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Where  Piaintiff  dwelU^  ^c. 


Part  i.  order  of  reference  been  given  to  an  arbitrator  and  be  has 
failed  to  do  so  (jq). 

It  is  not  necesEary  that  a  plaintiff  who  applies  for  an 
order  for  costs  should  apply  to  the  court  within  any  par- 
ticular time.  Orders  for  costs  have  been  made  in  cases  in 
which  a  year  has  been  allowed  to  elapse  since  the  trial  (r). 

Although  an  order  for  costs  is  refused  by  a  judge  at 
chambers,  a  subsequent  application  may  be  made  to  the 
court  by  way  of  appeal  («),  and  the  court  will  allow  fresh 
affidavits  to  be  used  (t)y  but  the  application  must  be  made 
Mrithin  a  reasonable  time,  and  should  not  be  made  later  than 
the  following  term  (u). 

Where  Where  Plaintiff  dwells  mare  than  Twenty  Miles  from 

dlJdls^  />«/«n<iem^]— By  the  Act  9  &  10  Vict  c  95,  s.  1§8,  a 
^]^^Q  plaintiff  suing  in  a  superior  court  is  not  deprived  of  his 
costs  in  cases  where  the  superior  courts  have  a  concurrent 
jurisdiction,  as  where  the  plaintiff  dwelb  more  than  twenty 
miles  from  the  defendant,  and  the  cause  of  action  did  not 
arise  wholly,  or  in  some  material  point,  within  the  jurisdic- 
tion of  the  court  within  which  the  defendant  dwelt  or 
carried  on  his  business  at  the  time  of  action  brought.  A 
corporation  *<  dwells"  at  the  place  where  its  business  is 
carried  on  (v).  Where  the  plaintiff  has  a  permanent  dwell- 
ing more  than  twenty  miles  from  the  defendant,  the 
superior  courts  have  concurrent  jurisdiction,  although  the 
plaintiff  has  also  lodgings  for  a  temporary  purpose,  at  the 
time  when  the  action  is  brought,  within  twenty  miles  of  the 
defendant  (n?). 

The  distance  of  twenty  miles  is  not  to  be  measured  by 
the  most  usual  or  nearest  practical  method  of  access,  but 
as  the  crow  flies,  that  is,  in  a  straight  line  upon  a  horizontal 
plane  (x). 

It  has  been  decided  upon  the  above  section  that  where 
the  items  of  a  bill  were  so  connected  as  to  form  one  cause 
of  action  (y),  if  any  one  item  had  arisen  within  the  juris- 


more 
20  miles 
from  de- 
fendant. 


(9)  Sharp  V.  Bveieiffk,  20  L.  J,, 
£sr.,  282. 

(r)  Morrit  v.  Boiwortk,  22 
L.  J.,  Q.  B.,  276.  S.  C.  17  Jar. 
438.  See  alto  Reed  t.  Gardiner, 
ib.  442. 

(«)  Stokeev,  GriMMea,2ZUJ.f 
C.  P.,  141. 

(0  Sand/ermm  v.  Proctor^  10 
£zr  189 

(«)  MeredUk  v.  GUtme,  21 
L.  J.,  Q.  B.,  273.  Orchard  r. 
Moxey,  2  E.  &  B.  206. 


(e)  Taylor  v.  The  Crowland 
Ga$  Company,  11  Ezr.  1.  S.  C, 
24  L.  J.,  Ezr.,  233.  See  ako 
SheiU  ▼.  RaU,  7  C.  B.  116,  aa  tp 
meaning  of  '*  dweUa.'* 

(«r)  Maedomgal  t«  Paiereon,  2 
li.  JAm  St  P.  681.  S«  C.|  21 L.  J., 
C.  P.,27s  15  Jnr.  1108. 

(x)  Stokeey.  GriseeU,2Zh.J., 
C.  P.,  141.  Lake  v.  Butter,  24 
L.  J.,  Q.  B.,  273. 

(y)  Asia Grirnkty^^Aykroydf 
ante,  p.  37. 
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diction  of  a  county  court,  within  which   the  defendant  Chap.  it. 

dwelt  or  carried  on  his  husiness  at  the  time  of  action — 

brought,  and  the  parties  did  not  dwell  more  than  twenty 
miles  apart,  the  cause  of  action  ''  in  some  material  point" 
arose  within  the  jurisdiction,  and  that  the  superior  court 
had  no  concurrent  jurisdiction  under  sect.  128,  but  the 
ease  was  within  sect.  129  (z).  Where  the  defendant  had 
entered  into  a  written  contract  to  take  a  number  of  bricks 
of  the  plaintiff  at  a  given  price,  and,  after  some  had  been 
delivered,  he  declined  to  accept  the  rest ;  and  it  appeared 
that,  although  the  bricks  were  delivered  at  the  plaintiff's 
residence,  the  contract  was  signed  at  the  defendant's  resi- 
dence, and  the  parties  did  not  dwell  more  than  twenty 
miles  apart;  it  was  held  that  the  plaintiff  was  not  entitled 
to  sue  in  a  superior  court,  since  the  cause  of  action  in 
a  material  point  arose  within  the  jurisdiction  where  the 
plaintiff  dwelt  (a). 

In  an  action  by  an  indorsee  against  the  drawer  of  a  bill 
of  exchange*  the  notice  of  dishonour  is  a  ^  material  point  *' 
of  the  cause  of  action,  so  as  to  compel  a  plaintiff  to  sue  in 
the  county  court  (b). 

Where  some  only  of  several  defendants  resided  within 
the  district  of  the  county  court  within  which  the  cause  of 
action  arose,  it  was  held  that  the  superior  courts  had  con- 
current jurisdiction  with  the  county  court  (c)  :  so  where  a 
right  of  action  existed  against  a  husband  and  his  wife,  and 
the  husband  alone  resided  within  the  jurisdiction,  it  was 
held,  that  as  the  plaintiff  was  entitled  to  a  judgment 
against  both  husband  and  wife,  he  was  not  bound  to  sue 
in  the  county  court  (d).  The  same  rule  has  been  laid 
down  with  respect  to  plaintiffs,  and  it  has  been  held,  that 
where  one  of  two  plaintifb  dwells  beyond  twenty  miles 
from  the  defendant,  the  superior  courts  have  concurrent 
jurisdiction  with  the  county  court,  and  that  the  plaintiffs 
are  entitled  to  costs  although  the  sum  received  is  under 
20 1  (e). 

Where  the  cause  of  action  is  shown  to  have  arisen  in  a 
material  point  within  the  jurisdiction  of  a  court  within 


(z)  Wood  ▼.  Peny,  3  Exr. 
442.  S.  C,  12  Jw.  129.  Bott- 
sey  T.  Wordtworthf  25  L.  J., 
C.  P.,  205. 

(a)  Norman  t.  Merchant,  7 
Eir.  72a.  8.  C,  21  L.  J.,  Ezr., 
256.  The  margUiftl  note  of  this 
case,  in  the  L.  i.  as  first  printed, 
alleged  ineonrectlj  that  &e  pai^ 
ties  lived  more  than  twenty  miles 
apart. 


(h)  Heath  ▼.  Lonff,  1  L.  M. 
St  P.  333.  See  Rqf  v.  MilUr, 
19  L.  J.,  C.  P.,  278.  S.  C,  14 
Jar.  746. 

(e)  DoyUv, Lawrence, 2  Jj,M, 
Sc  P.  368. 

(d)  Parry  t.  Jktmee,  1  L.  M. 
&  P.  379. 

(e)  Hiekie  v.  Salamo,  8  Eir. 
59.  S.  C,  21  L.  J.,  Exr.,  271 ; 
16  Jnr.  728. 
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Wliere  Claim  reduced  by  Set-off,  Sfc. 


Part  t.    which  the  defendant  dwells,  it  is  immaterial  whether  the 

• plaintiff  knows  the  fact  or  not  {f), 

*^  Carrying  oi^  his  business "  means  more  than  a  mere 
employment ;  therefore  a  clerk  in  a  public  office  does  not 
carry  on  his  business  at  the  office  where  he  performs  his 
duties  (g) ;  nor  could  a  foreman  or  shopman  be  said  to 
carry  on  his  business  at  his  master's  shop.  A  railway 
company  does  not  carry  on  business  by  having  a  receiving 
office  for  parcels  which  is  conducted  by  an  agent  (/i).  A  sur- 
geon carries  on  his  business  in  a  district  where  he  visits 
his  patients,  although  he  does  not  reside  in  it  (t). 

The  cases  as  to  suing  a  debtor  who  resides  out  of  the 
jurisdiction  for  a  cause  of  action  which  arose  within  it,  will 
be  found  post,  p.  61. 

'Wber*  Where  Claim  reduced  by  Set-off'.'] — The  cases  in  which 

^^^^     the  county  court  has  jurisdiction  where  a  set-off  is  due  to 
setoff,  pftT- ^^®  defendant  have  already  been  noticed  (^').    Under  the 
ment,  or      9  &  10  Vict.  c.  95,  if  the  judgment  of  the  county  court 
tender.        was  for  a  sum  under  20  /.  by  reason  of  the  claim  being 
reduced  by  set-off,  no  certificate  was  necessary.     The  lan- 
guage, however,  of  the  13  &  14  Vict.  c.  61,  s.  11,  is  more 
extensive,  and  under  that  section  it  has  been  decided  that 
in  all  cases  (except  those  expressly  excepted  by  that  section) 
in  which  a  plaintiff  recovers  a  siftn  not  exceecQng  20/.  he  is 
not  entitled  to  costs  unless  he  obtains  a  certificate  (A). 


Rnlei  of 
practice. 


Mules  of  Practice.]— By  sect.  82  of  the  19  k  20  Vict, 
c.  108,  the  Lord  Chancellor  may  appoint  five  county  court 
judges,  and  fill  up  any  vacancy  in  their  number,  to  frame 
rules,  and  orders  for  regpilating  the  practice  of  the  courts, 
and  forms  of  proceedings  therein,  and  from  time  to  time  to 
amend  the  same,  and  the  rules,  orders,  and  forms  certified 


(/)  Buckley  ▼.  JETaim,  5  Ezr. 
43.  S.  C,  19  L.  J.,  Exr.,  151. 
S.  C,  14  Jar.  226.  n<^€  t. 
LeanMuiA,  14  a  B.  196.  S.C, 
19  L.  J.,  Q.  B.,  10.  Gletmie  v. 
i>«/iiuir,lL.M.&P.402.  S.C, 
nomine  Songeier  v.  Cape,  19 
L.  J.,  Ezr.,  314. 

{g)  See  per  Rolfe,  B.,  in  Qkn^ 
nie  Y,  Delmar. 

(A)  Minor  v.  The  London  and 
North  Weeiem  Rmlway  Cktm' 
pony,  20  Jnr.  1168. 

(0  MitcheU  y.  Herder,  23 
L.  J.,  Q.  B.,  273. 

U)  Ante,  p.  35. 

{k)  Aeher^  v.  FnUkee,   25 


L.  J.,  C.  P.,  202.  The  pmnt  de- 
cided in  this  case  could,  since  the 
19  &  20  Vict,  c  108,  B.  24,  only 
arise  where  the  set-off  is  not  ad- 
mitted. As  to  cases  in  which  a 
claim  is  rednced  by  payment,  see 
TVmer  t.  Berry,  5  Ezr.  858, 
ante,  p.  36.  As  to  Tender,  tee 
Croeee  v.  Seaman,  10  C.  B.  884. 
S.  C,  2  L.  M.  &  P.  274.  This 
case  was  decided  upon  the  City 
Small  Debt  Act,  10  &  11  Tict 
c.  71.  The  facts  of  it,  if  in  the 
county  court,  would  now  come 
within  the  ndinf  in  Aeherqft  v. 
ForUkee,  ante. 
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UBder  the  hands  of  such  judges,  or  any  three  or  more  of  Crap.  iv. 

them,  are  to  he  submitted  to  the  Lord  Chancellor,  who  is 

to  allow,  disallow,  or  alter  the  same,  and  when  so  allowed 
they  are  to  be  in  force  in  every  county  court. 

Accordingly,  the  Lord  Chancellor,  on  the  2d  August 
1856,  appointed  five  of  such  judges,  who  framed  certain 
rules,  orders,  and  forms,  and  the  same  were  allowed  by  the 
Lord  Chancellor  on  the  6th  December  1856,  to  come  into 
force  on  the  1st  January  1857  (/). 

The  first  of  these  rules  directs  that  the  rules  framed  under 
the  provisions  of  sect.  12  of  12  &  13  Vict.  c.  101,  shall,  on 
1st  January  1857,  cease  to  be  used  in  the  courts. 

By  Rule  196  it  is  directed,  that  in  case  of  proceedings  not 
provided  for  by  the  forms  in  the  schedule,  the  registrar  of 
the  court  shall  frame  the  forms  required,  using  as  guides 
those  provided.  By  Rule  4  an  interpretation  is  put  on 
some  of  the  words  most  frequently  used ;  and  it  is  provided 
that  sect.  142  of  the  9  &  10  Vict.  c.  95  (the  interpretation 
clause  of  that  act)  shall  apply  to  the  rules,  unless  there  is 
something  in  the  context  inconsistent  therewith. 

Forms.'] — It  is  provided,  however,  that  where  a  notice  is  PormB. 
required  by  the  rules  to  be  given  by  a  party,  it  shall  be 
sufficient  if  it  substantially  complies  with  the  form  (m). 

(/)  See  Roles,  Orders,  and  Forms.    App.  pp.  66  to  156. 

(«)  Rule  173. 
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CHAPTER  V. 


PARTIES  TO  ACTIOirS,  PLAINT,  AND  SUMMONS. 


Parties  to  Actions,  60  : 
Infant,  Plaintiffs  or  De- 

fcTidant, 
Husband  and  Wife. 
Executors. 
Joint  Defendants. 

Amendment  at  Hearing, 
62: 

Where  Wife  joined  or 
omitted. 

Executors. 

Where  too  many  Plain- 
tiffs joined. 

Where  too  few  Plaintiffs. 

Where  too  many  Defend- 
ants. 

Where  Defendants  not 
all  served. 

Seal  of  Court,  63. 

Plaint,  64 : 
Entry  of. 

Where  Plaintiff  Infant. 
Where  Jurisdiction  ex- 
tended by  Agreement. 

Particulars  of  Demand, 
64. 

Plaint  Note,  66. 

Summons  within  the  Dis- 
trict, 66 : 
Misnomer. 


Amendment  of  at  Hear- 
ing, 66 : 

Character  of  Parties. 

Plaintiff's  Name  or  De- 
scription, 

Defendants    Name    or 
Description. 

Issuing     Summons    and 
Particulars,  66. 

Successive      Summonsed, 
67. 

Summonses  to  save  Sta- 
tute of  Limitations,  57. 

Service  of  Summons,  68  : 

By  wJwm. 

In  what  manner. 

When. 

Adjournment  where  Ser- 
vice too  late. 

Indorsement  of  Service. 

Return  ofService  in  Fo- 
reign Districts. 

Summons  out  of  the  Dis- 
trict, 61: 

Wheti  it  may  Issue. 
How  Issued  and  Served. 
Form  of. 
Proof  of  Service,  63 : 
Within  District. 
Out  of  District. 
I  Judgment  BY  Default,  64. 


Parties  to 

•rtions 


Parties  to  Actions.'] — ^It  would  be  beyond  the  scope  of 
the  present  work  to  enter  upon  the  question  of  parties  to 
actions  \  the  points  which  are  here  noticed  are  therefore 


InfanL  51 

only  those  in  which  the  practice  of  the  county  court  differs  Chap.  y. 

from  that  of  the  superior  courts.     Where  no  such  dif- 

ference  has  heen  created,  either  by  the  statute  or  the 
rules  of  practice,  the  general  rules  of  law,  so  far  as  they 
are  substantial  and  do  not  arise  from  the  forms  of  pleadings 
apply. 

Infant.'] — First  with  regard  to  parties  plaintiffs.  Infants  infant 
when  suing  for  wages,  remuneration  for  pieoe-work,  or  for  pUmtiiT. 
work  done  as  a  servant,  are  not  compelled,  as  in  the  supe- 
rior courts,  to  sue  by  prochein  amy  or  guardian,  but  may 
prosecute  such  actions  in  the  same  manner  as  if  they  were 
of  full  age  (a).  When  they  are  suing  for  causes  of  action, 
other  than  the  above,  the  same  advantage  is  not  given 
them;  but  at  the  time  of  entering  the  plaint,  the  infant 
must  attend  with  his  next  friend  at  the  office  of  the  regis- 
trar ;  and  no  plaint  may  be  entered  until  the  next  friend  has 
undertaken^  in  the  form  given  in  the  schedule  to  the 
rule  (6),  to  be  responsible  for  costs.  On  entering  into 
such  undertaking,  he  is  liable  in  the  same  manner  and  to 
the  same  extent  as  if  he  were  a  party  in  an  ordinary  suit, 
and  the  cause  proceeds  in  the  name  of  the  infant  by  such 
next  friend,  the  undertaking  being  filed  by  the  registrar. 
No  order  of  court  is  necessary  for  the  appointment  of  such 
next  friend.  If  the  plaintiff  fail  in,  or  discontinue  his  suit, 
and  does  not  pay  the  amount  of  costs  awarded  by  the 
court  to  be  paid  by  him  to  the  defendant,  such  amount  may 
be  recovered  from  the  next  friend,  in  the  same  way  as  any 
debt  or  damage  ordered  to  be  paid  by  the  same  court  can 
be  recovered  (c). 

Where  an  infant  is  defendant,  he  must,  as  in  the  supe-  Defendant, 
rior  courts,  appear  by  guardian.  Where  an  infant  defendant 
appears  at  the  hearing,  and  names  a  person  willing  to  act 
as  guardian,  and  who  then  assents  so  to  act,  such  person 
may  be  appointed  guardian  accordingly ;  but  if  the  defend- 
ant do  not  name  a  guardian,  the  judge  may  appoint  any 
person  in  court  willing  to  become  guardian,  or,  in  default  of 
such  person,  the  judge  may  appoint  the  registrar  of  the 
court  to  be  guardian,  and  the  cause  may  proceed  thereupon 
as  if  another  person  had  been  appointed  guardian,  and  the 
name  of  the  guardian  appointed  must  be  entered  in  the 
form  in  the  schedule  :  no  responsibility,  however,  attaches  to 
the  person  so  appointed  guardian  (d). 

(a)  9  te  10  ^ct.  c.  95,  •.  64.  (c)  Role  5. 

ib)  Rule  5.     Seefonnl,  App.  {d)  Rule  89.     See  forms  39, 

p.  90.  40.  App.  p.  110. 

C8 
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Amendment  at  Hearing, 


Part  i.        Executors  or  administrators  may  sue  and  be  sued  in  like 
manner  as  if  they  were  parties  in  their  own  right  ^e). 


Joint  de- 
fondants. 


Amend- 
ment at 
hearing. 


Executors. 


Joint  Defendants^ — Where  there  is  a  demand  afi^nst 
two  or  more  defendants  who  are  jointly  liable,  it  is  sufficient 
to  serve  one  with  process,  leaving  out  the  others,  and 
judgment  and  execution  may  go  against  the  defendant  or 
defendants  served,  who,  when  the  judgment  has  been 
satisfied,  may  recover  contribution  from  any  persons  jointly 
liable  (y).  Where  a  plaintiff  avails  himself  of  this  pro- 
vision, and  proceeds  only  against  one  or  more  of  several 
joint  contractors,  the  defendant  or  defendants  sued  may 
avail  himself  or  themselves  of  any  set-off  or  other  defence 
to  which  he  or  they  would  be  entitled  if  all  the  joint  con- 
tractors were  made  defendants  (^).  It  should  be  rgnem- 
bered,  that  as  by  law  a  judgment  against  one  of  several 
joint  contractors  extinguishes  the  obligation  of  the  others, 
such  a  judgment  may  be  made  available  to  the  defendant 
or  defendants,  or  any  other  of  the  joint  contractors,  in  the 
same  or  in  any  other  county  court  or  county  courts^  if  sued 
jointly  or  severally  on  such  joint  contract  (A). 

Amendment  at  Hearing ."l — In  actions  by  or  against  a 
husband,  if  the  wife  is  improperly  joined  or  omitted  as  a 
party,  the  summons  may  be  amended  at  the  hearing,  at 
the  instance  of  either  party,  by  order  of  the  judge,  on  such 
terms  as  he  thinks  fit,  and  the  cause  may  proceed  as  to 
set-off  and  other  matters  as  if  the  proper  person  had  been 
made  party  to  the  suit  (t). 

In  the  same  manner,  when  a  party  sues,  or  is  sued,  in 
his  own  right,  and  it  appears  at  the  hearing  that  he  should 
have  sued  or  been  sued  in  a  representative  character,  the 
judge  may,  at  the  instance  of  either  party,  and  on  such 


(e)  9  &  10  TvA.  c.  95,  8.  66. 
See  as  to  actiona  by  and  againat 
execntors,  pott.  Chap.  XI.  See 
also  as  to  where  the  proceedings 
may  be  amended  when  an  error 
has  been  made.    Roles  93,  94. 

(/)  9  &  10  Viet.  c.  95,  s.  68. 

Of)  Rnle90.  This  is  in  accord- 
ance with  the  holding  of  the  sn- 
perior  courts,  that  in  an  action 
against  one  of  two  joint  contrac- 
tors, a  plea  by  the  defendant  that 
the  promises  were  made  by  him 
joindy  with  another,  and  a  set-oif 
of  a  debt  due  from  plaintiff  to 
defendant  and  such  other  person 


jointly,  is  a  good  answer  to  the 
action.  Siackwood  ▼.  DmMf  3 
Q.  B.  822.  See  also  in  the  case 
of  a  partner  allowed  by  the  firm  to 
appear  as  the  sole  owner  of  part- 
nership property.  See  Oardom  t. 
Sllu,  2  C.  B.  821.  It  most  be 
shown,  however,  in  such  a  case 
that  the  other  partners  were  in 
some  default,  or  assented  to  their 
partner  so  holding  himself  out. 
lb. 

(A)  Kinff  ▼.  Hoare,  13  M.  & 
W.  494. 

(i)  Role  96. 


AmendmetU  at  Hearing,  63 

terms  as  he  may  think  fit,  amend  the  proceedmgs  accord-  Chap.  t. 

ingly,  and  the  cause  may  then  proceed,  as  to  set-off  and 

other  matters,  as  if  the  proper  description  of  the  party  had 
been  given  in  the  summmis  (A). 

Where  a  greater  number  of  persons  have  been  made  Where  too 
plaintiffs  than  by  kw  required,  the  name  of  the  person  maoyplMB- 
improperly  joined  may,  at  the  instance  of  either  party,  be  ^i^^'J®"*^- 
struck  outy  by  order  of  the  judge,  on  such  terms  as  he  may 
think  fit,  and  the  cause  may  then  proceed  as  to  set-off  and 
other  matters  as  if  the  proper  parties  had  alone  been  made 
plaintiffs  (/)• 

Where  a  less  number  of  persons  have  been  made  plain"  Where  too 
tiffs  than  by  law  required,  the  name  of  the  omitted  person  ^fw  plaiQ- 
may,  at  the  instance  of  either  party,  be  added  by  order  of  ^'* 
the  >udge,  on  such  terms  as  he  may  think  fit,  and  the  cause 
may  proceed  as  to  set-off  and  other  matters  as  if  the  proper 
persons  had   been  originally  made   parties;   and   if  such 
person,  either  at  the  hearing  or  at  some  adjournment  thereof, 
personally  or  by  writing,  signed  by  him  or  his  agent,  con- 
sents to  become  a  plaintiff,  judgment  may  be  pronounced  as 
if  such  person  had  originally  been  joined;   but   if  such 
person  does  not  consent,  a  nonsuit  must  be  entered  {m). 

Where  a  greater  number  of  persons  have  been  made  Where  too 
defendants  than  by  law  required^  the  name  of  the  person  m&ny  de- 
improperly  joined  may,  at  the  instance  of  either  party,  be  f®"*^*"*** 
struck  out  by  order  of  the  judge,  on  such  terms  as  he  may 
think  fit,  and   the  cause  may  then  proceed,  as  to  set-off 
and  other  matters,  as  if  the  proper  party  or  parties  had 
alone  been  sued,  and  the  costs  of  the  person  improperly 
joined  as  a  defendant  are  to  be  in  the  discretion  of  the 
judge  (»). 

Where  two  or  more  persons  are  made  defendants,  and  Where  de- 
all  of  them  have  not  been  served,  the  name  or  names  of  Pendant* 
the  defendant  or  defendants  who  have  not  been  served  may,  °^^  *j. 
at  the  instance  of  either  party,  be  struck  out  by  order  of 
the  judge,  on  such  terms  as  he  thinks  fit ;  and  the  cause 
may  then  proceed  in  all  respects,  as  to  set-off  and  other 
matters,  as  if  the  party  or  parties  whose  name  or  names 
have  not  been  struck  out  had  alone  been  made  defendant  or 
defendants  (o). 

Seal  of  Court."] — Every  summons  and  process  issuing  Seal  of 
out  of  the  court  is  sealed  with  the  seal  of  the  court  (p).       court. 

(k)  Role  93.  (n)  Ride  99. 

(/)  Rule  97.  (o)  Rule  lOO. 

(m)  Rule  98.  (/;)  9  &  10  Vict.  c.  95,  8.  57. 

C3 
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Plaint.^^ParticularM  of  Demands 


Part  i. 


Plaint. 
Entry. 


Plaint^ — All  actions  are  commenoed  by  plaint,  and  it 
must  be  entered  al  tbe  eourt  in  the  district  of  which  the 
defendant  or  one  of  the  defendants  dwells  or  carries  on 
business^  or  by  leave  of  the  court  in  that  of  the  district  in 
which  he  shall  have  dwelt  or  carried  on  his  business  at 
some  time  within  six  calendar  months  next  before  the  entry 
of  the  plaint,  or  by  leave  of  the  court  or  registrar  where  the 
cause  of  action  arose  (p).  On  the  application  of  any  per- 
son desirous  to  bring  an  action,  the  registrar  enters  the 
plaint  in  a  book  kept  in  his  office,  stating  the  names  and 
last  known  places  of  abode  of  the  parties,  and  the  sub- 
stance of  the  action,  every  plaint  being  numbered  according 
to  the  order  in  which  it  is  entered  (o^).  If  the  plaintiff 
is  unacquainted  with  the  defendant's  Christian  name,  he 
may  be  described  in  the  summons  by  his  surname,  or  by 
his  surname  and  the  initial  of  his  Christian  name,  or 
by  the  name  bv  which  he  is  generally  known  ;  and  in  the 
event  of  the  plaintiff  or  defendant  not  appearing,  the  pro- 
ceedings under  ss.  79  and  80  of  the  9ft  10  Vict.  c.  95 
(which  provide  for  proceeding^  in  the  absence  of  the  plain- 
tiff or  defendant),  may  be  taken  as  if  the  true  Christian 
name  and  surname  had  been  stated  in  the  summons,  and  all 
subsequent  proceedings  thereon  may  be  taken  in  conformity 
with  such  description  (r). 

The  mode  of  proceeding  where  an  infant  enters  a  plaint, 
other  than  for  wages  («),  will  be  found  ante^  p.  51. 

In  cases  in  which  the  parties  have  agreed  that  the  court 
shall  have  power  to  try  actions  in  respect  of  which  it  has 
not  otherwise  jurisdiction,  the  memorandum  of  agreement 
required  by  the  act  {i)  must  be  filed  with  the  registrar  at 
the  time  of  filing  the  plaintiff's  demand  (ti\  The  plaint  in 
these  cases  is  entered,  and  the  summons  issues  thereon,  as 
in  other  cases ;  and  all  the  rules  of  practice  applicable  to 
other  proceedings  within  the  jurisdiction  are  adopted  in 
these  (v). 

Particulars       Particulars  of  Demand.'} — The  plaintiff  on  entering 
of  demand,  the  plaint,  must  in  all  cases,  where  the  sum  sought  to  be 


Where 

plaintiff 

infant. 

Where  ju- 
risdiction 
extended 
hy  agree* 
ment. 


(p)  9  &  10  Vict.  0.  95,  I.  60, 
and  19  &  20  Vict  c.  108,  a.  15. 
Aa  to  what  oonatitutea  th«  cause 
of  action,  leepof/,  page  61.  If  the 
action  ifl  brought  bj  or  against 
a  judge  or  an  officer  of  the  court, 
see  tuUtf  P*  28. 

(q)  9  &  10  Vict  c  95,  s.  59. 
Rule  33. 


(r)  Rule  34. 

(ff)  For  wagei  he  is  entitied  by 
tiie  statute  to  aue  "  in  the  same 
manner  as  if  he  were  of  full  age." 
See  antef  p.  51. 

(/)  See  of  this  m/e,  p.  36. 

(«)  19  &  20  Vict  e.  108,  s.  23. 

(v)  Rule  185. 


Partieulan  qf  Demand. 


do 


recovered  exceeds  40f .,  deliver  at  the  offioe  of  the  registrar  Csaf.  ▼. 

as  many  copies  of  a  statement  of  the  paiticalars  of  his 

demand  or  cause  of  action  as  there  are  defendants,  and  an 
additional  copy  to  be  filed,  and  all  audi  copies  most  be 
sealed  with  the  seal  of  the  court  (lo).  These  particulars  are 
taken  to  be  and  treated  as  part  of  the  summons  («)• 

The  nature  and  extent  of  the  parUculars  and  the  amount 
of  information  which  they  convey  to  the  defendant,  must 
of  necessity  vary  according  to  the  circumstances  of  each 
particular  case.     The  general  rule  is  that  a  defendant  is 
entitled  to  such  particulars  of  the  plaintiff's  demand  as  will 
give  him  that  information  which  a  reasonable  man  would 
require,  respecting  the  matters  against  which   he  has  to 
defend  himself  (y).     And  particulars  of  demand  must  be 
dealt  with  in  the  county  courts  in  the  same  way  as  they  are 
an  the  superior  courts ;  the  question  in  each  case  being,  not 
whether  every  statement  contained  in  such  particulars  is 
accurate  in  all  rejects,  but  whether  the  inaccuracy  in  them 
is  such  that  the  defendant  could  have  been  misled  by  it  (z). 
In  an  action  by  an  engineer  who  had  employed  other  per- 
sons, the  court  held  that  the  particulars  of  demand  must 
be  as  specific  as  it  was  possible  for  the  plaintiffs  to  make 
them,  and  that  a  mere  statement  of  aggregate  sums  claimed 
in  respect  of  tavern  bills,  assistant  surveyors,  &c.,  finding 
surveyors,  meeting  and  managing  with  solicitors,  &c.,  would 
not  suffice  (a).    A  plaintiff,  who  is  suing  for  a  balance  of 
account,  neea  not  furnish  in  his  particulars  a  statement  of 
monies  received  by  him  from  the  defendant  (6).     He  may, 
however,  do  so  in  order  to  save  the  expense  of  proof  by  the 
defendant ;  but  even  in  that  case,  he  is  not  bound  to  state 
the  items  of  reduction  which  he  admits ;  it  is  sufficient  if 
he  states  the  items  of  his  own  demand,  and  the  amount 
admitted  as  going  in  reduction  (c)» 

In  actions  on  instruments  to  secure  the  performance  of  Of  braacliei 
covenants  within  the  meaning  of  the  8  d&  9  Wm.  3,  c.  11,  of  <»▼«- 
the  plaintiff  must  deliver  particulars  of  the  breaches  on  ^""''^ 
which  he  relies  (d)* 


<  w)  I  r  tbe  plaintiff  sbaadons  part 
of  his  daim,  or  reduces  it  by  ad- 
mitting a  set*off,  ha  must  so  state 
on  the  particulars.  Seeaiil«,  p.37« 

(jp)  Rule  35. 

(y)  Per  Alderson,  B.;  Bmmie 
T.  Bereiford,  15  M.  &  W.  83. 

(z)  See  per  Parke,  B.,  in 
CZarA«  ▼.  Stmelife,  7  Ezr.  439. 
S.  C,  16  Jar.  432. 

(a)  Priehard  t.  NeUom,  16 
M.  &  W.  772. 


(b)  PeHfTMe  V.  OMte,  1  M. 
&  W.  36. 

(e)  Per  Patteson.  J. ;  Smiih 
T.  Bldridge,  6  A.  &  £.  64. 

(<f)  Rule  36.  That  is,  fai  all 
actiona  npon  any  bond  or  bonds, 
or  on  any  penal  sum  for  non- 
performance of  any  coreBaata  or 
agreements  in  any  indenture,  deed, 
or  writing  contained.  See  8  &  9 
Wm.  3,  c  11>  a.  8. 
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Plaint  Ifote.-^Summons  within  the  District. 


Part  i.        Plaint  Note.2 — At  the  time  of  entering  the  plaint,  the 
registrar  of  the  court  must  give  to  the  plaintiff,  or  his 


Plaiiit  note,  attorney  or  agent,  a  note  under  the  seal  of  the  court, 
according  to  the  form  in  the  schedule  (e).  No  money  may 
be  paid  out  of  court  to  the  plaintiff  or  his  agent,  unless  on 
production  of  such  note ;  or,  in  the  event  of  such  note  being 
lost  or  destroyed,  the  registrar  must  be  satisfied,  on  oath, 
that  the  person  applying  for  payment  is  the  plaintiff,  or  his 
agent  duly  authorised  (/). 


Sammons 
withm  the 
district. 


Sumfnons  within  the  District.'] — Upon  the  entry  of  the 
plaint,  a  summons  stating  the  nature  of  the  action,  and  with 
the  number  of  the  plaint  in  the  margin,  is  issued  under  the 
seal  of  the  court  (a).  It  must  be  in  the  form  given  in  the 
schedule  to  the  rules,  and  must  be  dated  as  of  the  day  on 
which  the  plaint  was  entered.  The  date  of  it  is  treated  for 
all  purposes  as  the  commencement  of  the  suit  (A).  It  may 
be  made  returnable  either  at  the  next  court  after  the  entry 
of  the  plainty  or  by  leave  of  the  court  or  registrar,  or  at  any 
subsequent  court  within  three  months  (t). 
Misnomer.  Neither  plaint  nor  smnmons  is  vitiated  by  misnomer  or 
inaccurate  description  of  person  or  place,  so  that  the  person 
or  place  is  described  so  as  to  be  commonly  known  (J),  As  to 
the  description  of  the  defendant  by  initials,  see  atUe^  p.  54. 


Amend- 
ment  of  at 
btering. 


Character 
of  parties. 

Plaintiff's 
name  or 
description. 


Defend, 
ants. 


Amendment  of  eU  Searing,] — Where  a  party  sues  or 
is  sued  in  a  representative  character,  but  at  the  hearing  it 
appears  that  he  ought  to  have  sued  or  been  sued  in  his  own 
right,  the  judge  may,  at  the  instance  of  either  party,  and 
on  such  terms  as  he  thinks  fit,  amend  the  proceedings 
accordingly,  and  the  case  may  then  proceed,  as  to  set-off 
and  other  matters,  as  if  the  proper  description  of  the  parties 
had  been  given  in  the  summons  (A). 

Where  the  name  or  description  of  ^e  plaintiff  in  the 
summons  is  insufficient  or  incorrect,  it  may  at  the  hearing 
be  amended  at  the  instance  of  either  party  by  order  of  the 
judge,  on  such  terms  as  he  thinks  fit,  and  the  cause  may 
then  proceed,  as  to  set-off  and  other  matters,  as  if  the  name 
or  description  had  been  origrinally  such  as  it  appears  after 
the  amendment  has  been  made(/). 

Where  the  name  or  description  of  a  defendant  in  the 
summons  is  insufficient  or  incorrect,  and  the  defendant 
appears  and  objects  to  the  description,  it  may  be  amended 


(e)  See  form  3,  App.  p.  91. 
(/)  Role  38. 

iff)  9  &  10  Vict.  e.  95,  s.  59. 
(A)  Rule  39.    See  form  5,  App. 
p.  92. 


(0  Role  40. 

(/)  9  &  10  Vict  c.  95,  8.  59. 
(k)  Rule  92.  See  also  Rule  93, 
and  poH,  Chap.  XI. 
(/;  Rule  94. 
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in  the  same  way ;  bat  if  do  such  objecUon  is  taken,  the   Chap.  v. 

cause  may  proceed,  and  in  the  judgment,  and  all  subsequent 

proceedings  founded  on  such  summons,  the  defendant  may 
be  named  and  described  in  the  same  manner  (m). 

Istumg  of  Summons  and  Particular sS\ — The  registrar  of  iggaing  of 
the  court  must  issue  the  summons  to  the  high  bailiff  forth-  nunmoDs, 
with,  after  the  plaint  is  entered  (n).     He  must,  also,  where  >°^]pnrti- 
particulars  are  required,  annex  to  the  summons  a  copy  of 
the  plaintiff's  particulars,  sealed  with  the  seal  of  the  court, 
and  make  and  deliver  to  the  bailiff  a  true  copy  of  the  sum- 
mons for  indorsement  (o) ;  but  it  is  the  duty  of  the  bailiff 
to  attend  at  the  regbtrar's  office  for  the  purpose  of  receiving 
the  summons  once  at  least  every  day,  and  to  ascertain,  by 
examination  and  comparison  with  the  summons,  the  correct- 
ness of  such  copy  (p). 

Successive  Summonses.'] — Where  the  summons  has  not  SucoessiTe 
been  served,  successive  summonses  may  be  issued  by  the  "^u^- 
registrar  without  entering  a  new  plaint,  unless  the  non-  >'^^>^'^« 
service  has  been  caused  by  the  fact  of  the  defendant's 
having  removed  from  the  address  given  before  the  entry  of 
the  plaint,  or  unless  the  plaintiff  has  given  a  wrong  or 
insufficient  address;  but  if  the  bailiff  ascertains  that  the 
defendant  has  removed  to  some  other  place  within  the  dis- 
trict of  the  court,  he  may  serve  the  summons  there,  indorsing 
on  the  copy  thereof  the  new  address.   Successive  summonses 
bear  the  same  date  and  number  as  the  first,  and  are  a  con- 
tinuance of  it ;  but  no  successive  summons  may  be  issued 
on  a  plaint  which   has  been    entered  more  than  three 
months  (q). 

Summons  to  save  Statute  of  Limitations.'] — Successive  Summons 
summonses  may  be  issued  without  leave  of  the  court  for  the  to  saTe 
purpose  of  preventing  the  operation  of  any  statute  whereby  Jf*^^*'^ 
the  time  for  the  commencement  of  any  action  is  or  may  be 
limited.     The  first  and  each  subsequent  summons  is  in 
force  for  twelve  calendar  months  from  the  time  of  issue, 
including  the  day  of  issuing,  and  such  subsequent  summons 
must  be  issued  before  the  expiration  of  the  previous  sum- 
mons, and  entered  in  the  plaint  book.     On  entering  the 
plaint  in  the  first  instance,  the  usual  fee  must  be  paid ;  but 
for  such  subsequent  summonses  no  further  fee  need  be 
paid,  nor  is  it  necessary  that  any  attempt  be  made  to  serve 

(m)  Rule  95.  (p)  Rule  23. 

(ii)  Role  11.  {q)  Role  43. 

(0)  Role  14. 
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r)8  Service  of  Summons^ 

Part  i.    the  first  summons,  unless  the  plaintiff  require  the  same. 

The  successive  summonses  are  a  continuance  of  the  action 

on  and  from  the  day  on  which  the  first  summons  was 
issued  (r). 

Where  a  summons  has  heen  served  in  due  time  to  pre- 
vent the  operation  of  any  statute  of  limitations,  and  either 
party  dies  after  such  service  and  after  the  lapse  of  the 
period  within  which  it  is  provided  that  an  action  may  he 
brought,  proceedings  may  be  taken  by  or  against  the  sur- 
viving  party,  or  by  or  against  the  personal  representative 
of  the  deceased  party,  within  one  year  from  the  day  of 
holding  the  court  at  which  the  summons  required  the 
defendant  to  appear  («). 

Service  of.  Service  of.] — The  summons,  if  within  the  district,  must 
By  whom,  be  served  by  one  of  the  bailiffs  of  the  court  from  which  it 
issues;  but  out  of  the  district  it  may  be  served  by  the 
bailiff  of  any  district  {t).  The  summons,  when  required 
to  be  served  in  a  foreign  district,  must  be  served  by  the 
bailiff  of  that  district,  unless  by  special  order  of  the  judge 
of  the  home  court  the  bailiff  of  the  home  court  is  directed 
to  serve  it(ii). 
In  the  Where  the  plaintiff  dwells  or  carries  on  business  within 

metropoU-  one  of  the  metropolitan  districts,  and  the  defendant  dwells 
tan  dU-  Qj.  carries  on  business  within  one  of  those  districts,  although 
it  be  not  the  same  district,  a  summons  may  issue  and  be 
served  either  in  the  plaintiff  s  or  the  defendant's  district  (v). 
When  a  summons  so  issues,  it  must  be  served  by  the  bailiff 
of  the  district  within  which  the  defendant  dwells  or  carries 
on  business,  unless  the  judge  otherwise  specially  orders. 
But  this  does  not  interfere  with  the  general  power  now 
vested  in  the  bailiff  of  the  court  from  which  the  summons 
has  issued,  to  serve  it  within  five  hundred  yards  of  the 
boundary  of  his  district  {w). 
In  what  The  service  of  the  summons,  except  in  the  cases  pre* 

manner.  sently  mentioned,  must  be  either  personal,  or  by  delivering 
it  to  some  person  apparently  sixteen  years  old,  at  the  house 
or  place  of  dwelling,  or  the  place  of  business  of  the  defen- 
dant; but  no  place  of  business  is  deemed  the  place  of 
business  of  the  defendant  unless  he  is  the  master,  or  one  of 
the  masters  thereof  (x).     Where  a  defendant  purposely 

(r)  Rule  173.  other  rules  at  to  the  mode,  but 

(tf)  Rule  174.  not  as  to  the  time,  of  service  of 

(/)  9  &  10  Vict.  c.  95,  B.  61.  summonses  to  appear  to  a  plaint, 

(if)  Rules  12,  24.  ^pply  to  the  service  of  all  sum- 

(9)  19  &  20  Vict.  e.  106,  s.  18.  mouses,  except  where  otherwise 

(w)  Rule  57.  directed  by  statute  or  the  rules. 

(«)  Rule  45.    This   and  the  See  Rule  58. 
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keeps  his  home  or  place  of  abode  or  bosiness  doaed,  in   Cmap.  v. 

order  to  prevent  the  bailiff  from  serriug  the  smnrnona,  and"" 

the  summons  has  been  affixed  on  the  door  of  such  house, 
&c.,  such  affixing  is  deemed  good  service  (y).  So  where 
the  bailiff  is  prevented  by  the  violence  or  threats  of  the 
defendant,  or  of  any  other  person  or  persons  in  concert 
with  him,  from  personally  serving  such  summons,  and  he 
leaves  it  as  near  to  the  defendant  as  practicable,  it  is 
deemed  good  service  (z). 

Whei^  a  defendant  is  living  or  serving  on  board  a  ship 
or  vessel,  it  is  sufficient  service  to  deliver  the  summons  to 
the  person  on  board  who  is,  at  the  time  of  the  service, 
apparently  in  charge  of  the  ship  (a).  If  the  defendant  is 
residing  or  quartered  in  barracks,  and  serving  her  Majesty 
as  a  soldier  or  marine,  it  is  sufficient  service  to  deliver  at 
the  barracks  the  summons  to  the  adjutant  of  the  corps,  or 
any  officer  or  Serjeant  of  the  company  or  troop  to  which  the 
defendant  belongs  (b).  If  the  defendant  is  and  dwells  in 
a  lunatic  or  other  public  asylum,  the  summons  may  be 
delivered  to  the  gate  or  lodge  keeper  (c) :  where  the  defen- 
dant  is  a  prisoner  in  a  gaol,  tbe  summons  may  be  delivered 
at  the  gaol  to  the  governor,  or  any  person  appearing  to  be 
the  head  officer  (ri).  Where  a  defendant  is  working  in  a 
mine  or  other  works  carried  on  under  ground,  it  is  sufficient 
service  to  deliver  the  summons  at  such  mine  or  works  to 
the  engineman,  banksman,  or  other  person  apparently  in 
charge  of  the  mine  or  works  («).  Service  of  the  summons 
may  be  effected  on  a  railway  company  or  other  corporation 
by  delivering  it  to  a  secretary,  station-master,  or  clerk  of 
the  defendant  {f)f  at  any  station  or  office  of  the  defendant 
within  the  district. 

When,"] — The  summons,  where  it  is  to  be  served  in  the  When- 
home  district,  should,  in  order  to  ensure  its  service,  be  deli- 
vered to  the  bailiff  at  least  twelve  clear  days,  and  where  it 
is  to  be  served  in  a  foreign  district,  fifteen  clear  days ;  but 
it  must,  in  either  case,  be  served  ten  clear  days  before  the 
return- day  thereof :  service,  however,  of  such  summons  at 
any  time  before  the  return-day  may  be  deemed  good  service 
if  the  judge  is  satisfied  on  evidence  on  oath  that  the  party 
to  be  served  was  about  to  remove  out  of  the  ordinary  {<g) 

(y)  Role  52.  (e)  Rale  49. 

(i)  Rale  53.  (/)  Role  5 1. 

(a)  Rule  46.  (})  Thii  word  was  aclded  to  the 

(b)  Rule  4  7.  rule,  as  each  court  has,  by  s.  48  of 

(c)  Rule  50.  19  &  20  Vict.  c.  108,  eitraordi. 

(d)  Rule  48.  narj  jurisdiction  all  over  Englaud. 
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Past  i. 


jldjoarn- 
meat  where 
■enrioe  too 
kte. 


Indone- 

mentof 
Mirice. 


Rctani  ox 
•ervice  in 
fomgn  dis- 
trict. 


joiisdiction  of  the  court ;  and  in  every  such  case  the  judge 
may,  in  his  discretion,  and  on  such  terms  as  he  thinks  fit, 
adjourn  the  hearing  (h).  No  summons,  notice,  order,  or 
other  process,  may  be  served  on  Sunday,  Christmas-day,  or 
Good-Friday,  or  any  day  appointed  by  royal  proclamation 
for  a  public  fast,  humiliation,  or  thanksgiving;  but  such 
days  jure  counted  in  the  computation  of  the  time  required  by 
the  rules  relating  to  service  (t). 

Where  a  summons  has  been  served  in  one  of  the  modes 
before  mentioned,  but  it  appears  that  it  has  come  to  the 
knowledge  of  the  defendant  in  less  than  ten  clear  days 
before  the  day  of  hearing,  the  cause  may,  at  the  dbcretiou 
of  the  judge,  proceed  to  be  adjoumed|  whether  the  defendant 
appears  or  not  (j). 

If  the  service  of  the  summons  has  been  personal,  the 
bailiff  who  served  it  must  indorse  on  the  copy  of  it  delivered 
to  him  by  the  registrar,  the  fact  and  mode  of  such  service, 
and  if  the  service  has  not  been  personal,  he  must  indorse 
on  the  copy  of  it  the  statement  which  has  been  made  by 
the  person  to  whom  it  was  delivered,  or  other  circumstance 
from  which  it  may  be  inferred  that  the  service  of  it  has 
come  to  the  knowledge  of  defendant,  and  if  it  has  not  been 
served,  the  reason  of  such  non-service  must  be  indorsed  on 
the  copy,  and  the  bailiff  must  deliver  it  to  the  registrar  at 
the  time  of  nmking  the  return  required  by  Rule  27,  unless 
the  judge  otherwise  orders,  and  it  must  be  produced  at  the 
trial  by  the  registrar  or  high  bailiff,  as  the  judge  shall 
require  (A). 

Where  a  summons  has  not  been  served,  and  it  remains  in 
the  hands  of  the  bailiff,  he  must,  at  the  time  of  making 
out  the  list  aforesaid,  give  notice  to  the  plaintiff  of  the 
fact  of  such  non-service  in  the  form  set  forth  in  the 
schedule  (/). 

Where  the  summons  is  served  in  a  foreign  district  by 
the  bailiff  of  the  district,  he  must,  nine  days  at  least  before 
the  return-day,  transmit  the  copy  of  it,  with  a  similar  affi- 
davit of  such  service,  to  the  registrar  of  the  home  court. 
If  the  affidavit  is  defective,  it  must  be  amended  by  the 
bailiff  at  his  own  expense,  in  conformity  with  the  direction 
of  the  home  court  (m).  Where  a  summons  is  required  to 
be  served  in  a  foreign  district,  the  registrar  of  the  home 
court  must  receive  from  the  plaintiff  the  fee  to  be  paid 
to  the  person  before  whom  the  affidavit  is  sworn  (n). 


(A)  Rale  44. 
(t)  Rule  59. 
U)  Rule  55. 
(i)  Role  25. 


(/)  Role  28. 
(m)  Rule  26. 
(»)  Rale  13. 
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Summons  out  of  the  Dw^rtc^.]— This  lummons  maj,  Chap. r. 

by  leave  of  the  judge,  issue  in  the  district  in  which  the  de- — 

fendant  or  one  of  the  defendants  has  dwelt,  or  carried  on  Summoni 
bis  business  at  some  time  within  six  calendar  months  next  ^^1^^^ 
before  action  brought ;  or  by  leave  of  the  court  or  reg^istrar, 
it  may  issue  in  the  district  in  which  the  cause  of  action  When  it 
arose  (o).      Leave  to  issue  such  a  summons  out  of  the  oiay  issue, 
district  will  be  granted  only  if  either  the  judge  or  the 
registrar,  as  the  case  may  be,  is  satisfied,  by  a  statement 
on  oath  (p),  that  the  party  applying  has  a  cause  of  action, 
and  that  the  whole  of  such  cause  arose  within  the  home 
district  (q). 

Where  a  summons  is  issued  by  leave  of  the  judge  or 
registrar,  the  words  ^'  by  leave  of  the  court,"  or  **  by  leave 
of  the  registrar,"  as  the  case  may  be,  must  be  written  on 
the  face  of  it  (r). 

As  the  summons  may  issue  out  of  the  district  in  which 
the  **  cause  of  action"  arose,  it  often  becomes  material  ta 
decide  what  are  the  facts  which  constitute  the  cause  of 
action  in  each  case.  I'he  words  in  the  statute  being  *'  cause 
of  action,"  and  not  '*  material  evidence  of  the  cause  of 
action,"  as  in  the  undertaking  which  a  plaintiff  who  sought 
in  an  action  in  the  superior  courts  to  bring  back  the  venue 
when  it  had  been*chang^d  {s\  was  compelled  to  give,  the  cases 
which  decided  whether  or  not  there  had  been  a  compliance 
with  such  an  undertaking,  afford  no  analogy  to  this  question. 

As  each  case  must  depend  upon  the  special  circumstances 
which  are  relied  upon  as  evidence  of  a  cause  of  action,  it  is 
impossible  to  lay  down  any  universal  rule  upon  this  sub- 
ject ;  one  of  the  cases  which  most  frequently  arises  may, 
however,  be  mentioned  with  advantage,  namely,  where  goods 
are  sold  and  delivered,  not  to  the  vendee  himself,  who  re- 
sides out  of  the  district,  but  to  a  carrier,  at  some  place 
within  the  district,  to  take  to  him ;  in  which  case,  if  the 
carrier  is,  either  by  special  appointment,  or  by  the  previous 
course  of  business,  adopted  by  the  parties  as  the  agent  of 
the  defendant,  a  delivery  to  him  is  equivalent  to  a  delivery  to 


(o)  9  &  10  Vict  c.  95,  1.  60. 
19  &  20  Vict  c.  108,  8.  15.  See 
the  conftruction  pat  on  ''car- 
ries on  his  business/*  onltf,  p.  48. 

(p)  By  Rule  4,  tiie  wonls  "  on 
•eth*'  shall  be  understood  to 
mean  '*  on  viod  voce  or  by  affi- 
dafit." 

(g)  Rule  41.  See  Borthwiek 
T.  Walton,  24  L.  J.,  C.  P..  83, 
and  Hemaman  ▼.  Smithf  10  Esr. 
659,  which  decided,  before  this 


rule  was  made,  that  *'  cause  of 
action  in  sect.  60  of  9  &  10  Vict, 
c.  95,  meant  "  whole  cause  of 
actioa."  By  Rule  109.,  where  the 
court  gives  leave  to  take  any 
proceeding,  no  order  need  be 
drawn  up. 

(r)  Rule  42. 

(«)  Reg.  Gen.,  H.  T.,  2  Wm.  4, 
s.  103.  Repealed  by  Reg.  Gen,, 
H.T.,  1853. 


a  Summons  out  of  the  D'utrict. 

Pamt  I.    the  veodee,  and  the  caute  of  action  is  complete  within  the 

jurisdiction  in  which  the  delivery  takea  p!»ce  (().     Where, 

however,  the  pluntiff,  who  waa  a  carrier  and  whorBiiger, 
agreed  by  a  written  contract  to  carry  defendant's  timber  by 
canal  from  S.  to  L.  at  ISt.  per  ton,  to  include  all  charges 
except  whar&ge,  and  in  order  to  load  the  timber  on  tbe 
plaintiff's  barge  it  was  necessary  to  haul  it  from  one  side 
of  the  canal  to  the  other,  and  the  defendant's  horses  not 
t^ing  on  the  spot,  the  plaintiff  provided  a  team  for  haul- 
ing it :  It  was  held,  that  the  action  and  the  hauling  of  the 
timber  and  the  carriage  constituted  but  one  caose,  and  that 
as  the  cause  of  action  for  carrying  the  timber  did  not  arise 
until  the  delivery  of  it  in  L.,  the  case  was  not  within  the 
jurisdiction  of  the  S.  county  court  (u). 

The  order  for  goods  is  a  material  part  of  the  cause  of 
action ;  therefore  where  an  order  for  g^oods  was  g^ven  in 
Oxford  to  a  traveller  for  a  Manchester  house,  and  the 
goods  were  by  the  defendant's  request  sent  from  Manchester 
by  railway,  it  was  held  that  the  whole  cause  of  action  did 
not  arise  within  the  Manchester  district  (u). 

This  question  has  arisen  also  in  actions  on  bills  of 
exchange.  The  acceptance  of  a  bill,  although  revocable  at 
any  time  before  delivery,  is,  if  unrevoked,  complete  as  soon 
as  written  on  the  bill,  and  the  contract  is  made  in  that  place 
where  the  bill  is  aecepted,  not  where  it  is  utued;  therefore 
where  a  defendant  accepts  a  bill  within  the  juridiction,  and 
delivers  it  to  the  plaintiff,  the  drawer,  out  of  the  jurisdiction, 
the  cause  of  acUon  arises  within  the  jurLidiction  (n).  Upon 
the  same  ground,  where  a  plaintiff  residing  at  N.,  drew  a 
bill  of  excbange  upon  the  defendant,  who  resided  at  L., 
which  was  without  the  jurisdiction  of  the  county  court  of 
N.,  and  the  defendant  accepted  the  bill  at  L.,  and  returned 
it  by  post  to  the  plaintiff  at  N.,  who  afterwards  sued  on  it 
in  the  county  court  of  N.,  it  was  held  that  the  judge  had  no 
jurisdiction,  the  cause  of  acUon  not  having  arisen  in  his 
jurisdiction  (x).  Where  an  indorsee  is  suing,  although 
the  bill  is  drawn  and  accepted  and  the  indorser  puts  his  name 
to  it  within  the  jurisdiction,  if  it  is  delivered  to  the  indorsee 

(0  The  cues  wbicli  have  been  prive  a  ptuatiff  of  cost*. 

4eeided  upon  tiie  quotioTi,  whe-  (B)Bani«T.Jtf*r*Aa/J,21  L.J., 

ther  or  not  there  Us  been  k  de-  O.  R,  388.     S.  C.,16Jur.  1086. 

Hrnr  to  an  igmt  or  onier,  >o  u  (v)  Bortkwiek  t.  Walton,  24 

to  utuiy  ^e  itatBte  or  IVaads,  L.  J.,  C.  P.,  83. 

have    followed  the    above    rale.  (w)  Roff  v.  MiUrr,   19  L.  J., 

DMltoni.  SohmiDiinii,  3B.  Sc  P.  C.  P.,  278.     S.  C,  14  Jur.  746. 

582  ;     Normn  v.    Phiitift.    14  (x)  Rtj.  t.  Birth,  1  Bui  C.  C. 

M.  &W.  277,     See  abo  i)(  iVr.  56,  ^.C.nomhmWildf.Sktri- 

qurt  V.  BitTf,  16  Law  T,  43S;  da».  21  L.  J.,  Q,  B.,  269;  16 

decided  npon  a  laggtMion  to  do*  Jur.  426, 
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out  of  the  jurisdiction,  as  he  has  no  title  until  delivery,  the   Cbav.  ▼. 

oause  of  action  does  not  arise  within  the  jurisdiction  (y). 

An  action  was  hrought  in  the  court  of  N^  to  recover  a 
reward  for  the  apprehension  of  a  felon.  The  defendant  had 
issued  a  placard,  which,  after  offering  a  reward  for  his 
apprehension,  concluded,  '^payment  to  be  made  on  conviction." 
The  apprehension  took  place  at  N.,  but  the  conviction  having 
been  out  of  the  N.  district,  it  was  held  thai  the  N.  court  had 
no  jurisdiction  (z).  So  where  a  legatee  is  suing  an  adminis* 
trator  for  a  legacy,  the  grant  of  letters  of  administration  is 
part  of  the  cause  of  action,  and  consequently  the  plaint  can- 
not be  brought  in  a  district  other  than  that  in  which  they 
have  been  granted  (a). 

ffow  issued  and  Jierre^.]  —The  summons  to  be  served  in  How  issued 
a  foreign  district,  must  be  transmitted  by  the  registrar  to  and  served. 
the  baiUff  of  the  foreign  court  in  a  letter,  according  to  the  form 
given  in  the  schedule  to  the  rules  (6),  unless  the  judge  orders 
that  it  shall  be  served  by  the  bailiffs  of  the  home  court  (c). 
The  high  bailiff  of  the  foreign  court  must  cause  it  to  be 
served  (rf). 

Previous  to  the  rules  of  practice  of  1851,  the  same  form  Form  of. 
of  summons  was  used,  whether  it  issued  within  the  district 
or  out  of  it ;  and  it  was  held  that  a  writ  of  summons  issuing 
by  leave  of  the  court  was  good,  although  it  did  not  appear 
on  the  face  of  it  that  it  so  issued  (e) ;  by  those  and  the  pre- 
sent rules,  where  a  summons  issues  by  leave  of  the  court, 
it  must  be  in  the  form  given  in  the  schedule  to  the  rules  (/). 

Proof  of  ServiceJ]'^'WheTe  a  summons  has  been  served  Proof  of 
by  a  bailiff  of  the  court,  within  the  district,  if  the  defendant  >enrice. 
does  not  appear,  the  bailiff  must  prove  on  oath  the  service  (^). 
If  it  has  not  been  served  personally,  and  the  defendant  does  Within  dis- 
not  appear,  in  person  or  by  his  attorney  or  agent,  ai  the  trict. 
return-day,  the  cause  may  proceed  if  the  judge  is  satisfied 
on  the  evidence  on  oath  before  him,  that  the  service  has 
come  to  the  knowledge  of  the  defendant  before  the  return- 
day,  except  in  the  cases  already  mentioned  of  service  on  a 
person  employed  and  dwelling  in  a  lunatic  asylum,  on  a  com- 
pany, or  where  the  defendant,  by  keeping  his  house  closed 

(y)  Buckley  v.  Hantit  5  Ezr.  (b)  See  form  4,  App.  p.  91. 

43.     S.  C,  21  L.  J.,  Q.B..  388.  (c)  Rule  12. 

{x)  Hemamam  ▼.   Smith,  10  (d)  Role  24. 

Exr,  659.    S.  C,  24  L.  J.,  Eir.,  (e)  Waiirt  v.  HaiMty,  6  D. 

175.  &L.  88. 

(a)  Rt  Fuiler,  2  E.  &  B.  373.  (/)  Rule   42.    See    form    5, 

S.  C,  nomme  Puller  ▼•  Maeiay,  App.  p.  92. 
22  L.  J.,  Q.  B., 615  ;  17  Jar. 989.  (g)  9  &  10  Vict.  c.  95,  s.  80. 


64  Judgment  by  Default, 

Part  i.    or  threatening  the  bailiff,  prevents  service  (A).     Whether 
'  or  not  the  proof  of  the  service  of  the  summons  is  sufficient 

is  a  matter  entirely  in  the  discretion  of  the  judge,  and  if  he 
is  satisfied  with  the  proof,  he  has  jurisdiction  to  hear  the 
plaint.  A  prohibition  having  been  moved  for  on  the  g^und 
that  the  defendant  had  not  been  duly  served,  upon  it  being 
shown  that  the  judge  of  that  court  had  been  satisfied 
as  to  the  service,  Uie  Court  of  Exchequer  refused  to 
interfere  (t). 
Oat  of  dis-  ^Vhere  a  summons  has  been  served  out  of  the  district, 
tricC.  service  of  it  may  be  proved  by  an  affidavit,  sworn  before 

a  judge  or  registrar  of  a  county  court ;  where  sworn  before 
a  judge  or  registrar,  no  fee  for  the  affidavit  is  payable ;  but 
in  other  cases  a  master  extraordinary  in  chancery,  or  other 
authorised  persons  (J),  the  fee  may  not  be  more  than  one 
shilling,  and  forms  a  portion  of  the  costs  in  the  cause.  In 
the  case  also  of  the  unavoidable  absence  of  the  bailiff,  by 
whom  a  summons  has  been  served  within  the  district,  service 
may,  if  the  judge  thinks  fit,  be  proved  in  the  same  way,  but 
without  additional  charge  to  the  parties  (A). 

Judgment  JudgfMnt  by  Default.] — In  actions  for  debts  or  liqui- 
hj  de&olt.  dated  money  dcnoands  exceeding  twenty  pounds,  the  plaintiff 
may  obtain  a  summons  for  judgment  by  default.  This 
must  be  personally  served  twelve  clear  days  before  the 
How  ob-  return-day.  If  the  defendant  does  not  at  least  six  clear 
tained.  days  before  such  day  give  notice  in  writing,  signed  by  him- 
self, his  attorney  or  asent,  to  the  registrar,  of  his  intention 
to  defend,  the  plaintiff  may,  on  or  within  one  month  after 
the  return-day,  have  ju^ment  'entered  up  against  the 
defendant  for  the  amount  of  his  claim  and  costs ;  the  costs 
are  taxed  by  the  registrar.  The  order  upon  this  judgment 
is  for  payment  forthwith,  or  at  such  time  or  times,  and  by 
such  instalments,  if  any,  as  the  plaintiff  or  his  attorney  or 
agent  has  by  writing  consented  to  take  at  the  time  of  the 
entry  of  the  plaint  (l).  If  the  defendant  gives  notice  of 
defence,  the  action  is  heard  in  the  ordinary  coarse ;  but 
the  registrar  must  in  any  event,  immediately  after  the  last 
day  for  giving  the  notice,  send  a  letter  to  the  plaintiff  by  post, 
stating  whether  the  defendant  has  or  has  not  been  served 
vrith  die  summons,  and  whether  he  has  or  has  not  given 
notice  of  his  intention  to  defend  (m). 

(A)  Rule  54.  (k)  9  Bt  10  Vict,  c  95,  8.  62. 

(i)  RohmBom  v.  Lemagkmg,  2  (0  19  &  20  Yict.  e.  108,  s.  28. 

Exr.  333.  See  form  of  sommons  8,    App. 

U)  9  &  10  Vict.  c.  95,  8.  62  ;  p.  94. 

mnd  19  &  20  Vid.  c.  108,  8.  58.  (m)   lb.  a.  29.     See  fona  8, 

See  form  6,  App.  p.  93.  App.  p.  94. 
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Judgment  by  Confession^ — Pteyious  to  the  passing  of  Judgment 
the  statute  13  &  14  Vict.  c.  61,  no  means  existed  by  which  ^  ^n- 
a  judgment  by  confession  or  consent  could  be  entered ;  so  ^'B"'^^^* 
that  although  a  defendant  was  satisfied  with  the  correctness 
of  the  claim  made  against  him,  and  was  ready  to  give  to 
the  plaintiff  suing  the  security  of  a  judgment,  no  such  judg- 
ment could  be  obtained  without  the  'plaintiff  continuing  his 
action,  summoning  his  witnesses,  and  appearing  before  the 
judge  on  the  day  appointed  for  the  hearing,  when  judgment 
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Parti. 


Judgment 
by  agree- 
ment. 


Judgment  hy  Agreement* 

was  giyen  in  the  ordinary  course ;  by  which  the  defendant 
was  compelled  to  pay  the  costs  of  the  hearing  of  the  plain- 
tiff's witnesses.     By  sections  8  &  9,  however,  of  that  act 
this  is  remedied;  and  now,  any  person  against  whom  a 
plaint  has  been  entered  may,  whether  he  is  summoned  upon 
it  or  not,  in  the  presence  of  the  registrar  of  the  court,  or 
one  of  his  clerks,  or  in  the  presence  of  an  attorney  of  one 
of  the  superior  courts,  sign  a  statement,  confessing  and 
admitting  the  amount  of  the  debt  or  demand  for  which  the 
plaint  was  entered,  or  part  thereof  (a).     This  confession 
must,  by  the  rules  of  practice,  be  delivered  to  the  registrar 
five  clear  days  before  the  return  of  the  summons  [V)  :  it  may, 
however,  be  made  and  delivered  to  the  registrar  at  any  time 
before  the  cause  is  called  on,  but  then  the  defendant  will 
be  liable  to  pay  the  costs  which  the  plaintiff  may  have  in- 
curred in  consequence  of  the  defendant's  delay.   The  regis- 
trar must,  as  soon  as  conveniently  may  be  after  receiving 
the  defendant's  statement,  send  notice  (c)  thereof  to  the 
plaintiff  by  the  post,  or  by  causing  it  to  be  delivered  at  his 
usual  place  of  abode  or  business ;  whereupon  the  plaintiff 
need  not  prove  the  debt  or  demand  so  confessed ;  but  the 
judge  at  the  next  sitting  of  the  court,  whether  the  parties  or 
either  of  them  attend  or  not  (upon  proof  by  affidavit  {d)  of 
the  signature  of  the  defendimt,  if  such  statement  was  not 
made  in  the  presence  of  the  registrar  or  one  of  his  clerks), 
may  proceed  to  give  judgment  for  the  debt  or  demand  in 
the  same  manner  and  subject  to  the  same  conditions  as  if 
he  had  tried  the  cause,  and  given  judgment  in  the  ordinary 
way  (c). 

Judgment  hy  Agreement^ — Where  a  defendant  is  willing 
to  consent  to  a  judgment  being  entered  against  him,  the 
matter  need  not  come  before  the  court  at  all,  since,  if  he 
can  agpree  with  the  plaintiff,  not  only  upon  the  amount  of 
the  debt  or  demand  in  respect  of  which  the  plaint  has  been 
entered,  but  also  upon  the  terms  and  conditions  upon  which 
it  shall  be  paid,  and  both  parties  sign  a  statement  (/)  to 
that  effect,  in  the  same  manner  as  is  provided  in  cases  under 
sect.  8,  as  given  above,  the  defendant  may  also  confess  the 
amount  of  the  plaintiff's  costs,  besides  the  court  fees,  and 
the  judgment  may  be  entered  accordingly  {g)*  The  regis- 
trar, when  the  parties  have  signed  the   statement,  must 


(a)  13  H  14  Vict.  c.  61,  b.  8. 
See  form  69,  App.  p.  127. 

(b)  Role  183. 

(c)  See  fonns  71,  72,  App.  p. 
127. 


(d)  See  form  70,  App.  p.  127. 

(e)  13&14  Vict.c.  61,  8.8. 
(/)  lb.  B.  9.      See  form  73, 

App.  p.  128. 
ijf)  Rnle  184. 
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receive  it,  and  (upon  proof  bj  affidavit  (h)  of  the  s^nature  Chap.  vi. 
of  the  pajrtj,  if  Uie  statement  has  not  been  made  in  his  or 
his  clerk's  piSesence),  mnst  enter  up  judgment  for  the  plain- 
tiff for  the  amount  of  the  debt  or  demand  agreed  upon,  and 
upon  the  terms  and  conditions  mentioned  in  the  statement  (t). 
The  amount  of  the  plaintiff's  costs  confessed  as  above  must 
be  stated  separately  (A).  A  judgment  so  obtained  is  of  the 
same  effect,  and  is  enforceable  in  the  same  manner  as  an 
ordinary  judgment  of  the  court  (/). 

Objection  by  Defendant  to  Jurisdiction,']— V^'^ie  the  Objection 
plaintiff  claims  more  than  SJO/.  in  actions  of  contract,  or  more  ^J  defcnd- 
than  SL  in  actions  of  tort,  the  defendant  may  give  notice  dk:tion.°'^ 
that  he  objects  to  the  action  being  tried  in  the  county  court, 
and  give  security,  to  be  approved  of  by  the  registrar,  for 
the  amount  claimed,  and  the  costs  of  trial  in  one  of  the 
superior  courts  of  common  law,  not  exceeding  in  the  whole 
the  sum  of  150/.,  and  upon  this  all  proceedings  in  the 
county  court  will  be  stayed.     The  entry  of  the  plaint  is  a 
sufficient  commencement  of  the  suit  to  prevent  the  operation 
of  any  statute  of  limitation.     This  power  does  not  prevent 
the  removal  of  a  cause  by  certiorari  in  the  usual  way  (m.) 

Where  a  defendant  intends  to  avail  himself  of  the  above 
power  he  must  give  notice  by  post  of  such  intention  to  the 
registrar  and  to  the  plaintiff,  five  clear  days  before  the 
return-day  of  the  summons,  and  name  therein  the  parties 
whom  he  proposes  to  be  his  sureties,  or  state  his  willingness 
to  deposit  money  in  lieu  of  giving  security,  and  if  he  fails 
to  give  such  security,  or  to  make  such  deposit,  before  the 
return-day,  or  fails  to  give  notice  of  his  intention  to  object, 
he  will  not  be  entitled  to  object  to  the  action  being  tried  in 
the  county  court  (n). 

Payment  of  Money  into  Court.'] — A  defendant  may  Payment  of 
pay  into  court  such  sum  of  money  as  he  thinks  a  full  satis-  n»on«y  into 
faction  for  the  demand  of  the  plaintiff,  together  with  the  "*'"^ 
costs  incurred  by  the  plaintiff  up  to  the  time  of  such  pay- 
ment (o),  five  clear  daya  before  the  return-day  of  the  sum- 
mons (/?),  and  notice  of  the  payment  roust  be  communicated  Notice  to 
by  the  registrar  of  the  court  to  the  plaintiff  (9)  within  twenty-  P^***"^- 

(A)  See  form  74,  App.  p.  128.  the  costs  of  plaintiff'!  attorney 

(t)  13  &  14  Vict  c.  61 »  8.  9.  must  be  indnaed  in  the  payment. 

{k)  Rnle  184.    See  form  45,  Hule  61. 

App.  p.  112.  (p)  Rule  61. 

(0  13'&  14  Vict.  c.  61.  8.  9.  (9)  9  &  10  Vict.  c.  95,  a.  82. 

(m)  19  &  20  Vict.  c.  108,  s.  39.  See  forms  18  and  19  of  notice  of 

(»)  Rule  60.  payment  of  whole  and  of  part, 

(0)  9  Ae  10  Vict.  c.  95,  a.  82.  App.  p.  100. 
Where  sum  claimed  exceeds  20/., 
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Payment  of  Money  into  Court, 


Whore 
pUdntiir  ac- 
cepts it. 


Part  i.    four  hours  after  the  payment  hy  the  defendant,  by  post  (r). 

The  defendant  may,  however,  at  any  time  afterwards,  and 

before  the  hearing  of  the  cause,  pay  money  into  court,  with 
such  costs,  subject  to  an  order  to  be  made  by  the  judge  on 
the  defendant,  to  pay  such  expenses  as  the  plaintiff  may 
have  incurred  in  preparing  for  trial,  or  attending  the  court, 
before  the  notice  of  such  payment  was  received  by  him,  and 
the  registrar  must  g^ve  notice  thereof  to  the  plaintiff  in  the 
same  manner  («). 

If  the  plaintiff  elects  to  accept  in  full  satisfaction  of  his 
claim,  including  his  costs,  the  sum  so  paid  into  court,  and 
sends  to  the  registrar  and  to  the  defendant  by  post,  or  leaves 
at  the  registrar's  office  and  at  the  defendant's  place  of  abode 
or  business,  a  written  notice,  stating  such  acceptance,  before 
or  within  such  reasonable  time  before  the  return-day  of  the 
summons  as  the  time  of  payment  by  the  defendant  has 
permitted  before  the  return-day  of  the  summons,  the  action 
will  abate,  and  the  plaintiff  will  not  be  liable  to  any  further 
costs.  But  in  default  of  such  notices  the  cause  will  pro- 
ceed (0. 

If,  however,  the  plaintiff  elects  to  proceed,  and  he  recovers 
no  further  sum  in  the  action  than  was  paid  into  court,  he 
must  pay  to  the  defendant  the  costs  incurred  by  him  after 
the  payment  into  court.  The  costs  must  be  settled  by  the 
court,  and  an  order  thereupon  will  be  made  by  the  court 
for  the  payment  of  them  by  the  plaintiff  (u). 

Notice  of        Notice  of  Special  Defence."] — A  defendant  cannot  at 

•pedal  de-  the  trial  rely  on  as  a  defence — set-off,  infancy,  coverture, 

fence.  statute  of  limitations,  or  discharge  under  the  bankrupt  or 

insolvent  acts,  without  the  plaintiff's  consent ;  unless  he  has 

given  notice  in  writing  of  his  intention  to  rely  on  such 

special  defence,  to  the  registrar  of  the  court  (v). 

Where  a  defendant  intends  to  set-off  any  debt  or  demand 
alleged  to  be  due  to  him  by  the  plaintiff,  he  must  give 
notice  thereof  in  writing  to   the  registrar,  and  deliver  a 


Where 

plaintiff 

proceeds. 


To  regis- 
trar. 

Set-off. 


of. 


(r)  Ibid.  Role  170  provides 
that  "  in  all  casea  where  any  no- 
tice or  thing  i«  required  by  theae 
rulea  of  practice  to  be  given  or 
done  witlun  a  period  of  twenty- 
fonr  houra,  aoch  period  ahall  be 
underatood  to  mean  forty-eight 
hoora,  if  any  part  of  Sunday, 
Good  Friday,  or  Chriatnaaa-day, 
or  any  day  appointed  by  rojal 
prodamation  for  a  public  faat, 
humiliation,  or  thankagiving,  ia 
indoded    in    such    twenty-four 


houra.*' 

(«)  Rule  61. 

(0  Rule  62. 

(tf)  9  &  10  Vict.  c.  95,  a.  82. 

(v)  lb.  a.  76.  Where  a  de- 
fendant omitted  to  give  notice  of 
a  aet-off,  and  ao  waa  preduded 
from  going  into  it  at  the  hearing, 
it  waa  held  he  waa  not  eatoppnl 
from  bringing  an  action  for  the 
amount.  Sianion  v.  Siylett  5 
Exr.  578.  S.  C,  1  L.  M.  &  P. 
575  ;  19  L.  J.,  Rzr.,  336. 


Notice  of  Special  Defence.  69 

statement  of  tbe  particulars  of  such  set<-off,  at  least  ^ve  clear  Chap»  vi. 
days  (w)  before  the  return-day  of  the  summons  (a?).  

Where  the  intended  defence  is  infancy,  the  defendant  In&ncy. 
must  give  notice  thereof  in  writing  to  the  re^strar,  at  least 
five  clear  days  before  the  return-day  of  the  summons,  set- 
ting forth  in  such  notice,  so  far  as  he  is  able,  the  place  and 
date  of  his  birth  (y). 

Where  a  defendant  intends  to  rely  on  the  defence  of  Coreiture. 
coverture,  she  must  give  notice  thereof  in  writing  to  the 
registrar,  at  least  five  clear  days  before  the  return-day  of 
the  summons,  setting  forth  in  such  notice,  so  far  as  she  is 
able,  the  place  and  date  of  marriage,  together  with  the 
Christian  name  and  surname  of  her  husband  (z). 

If  the  intended  defence  be  any  statute  of  limitations,  the  statute  of 
defendant  must  give  notice  thereof  in  writing  to  the  regis-  limitationa. 
trar,  at  least  five  clear  days  before  the  return-day  of  the  * 
summons  (a). 

Where  a  defendant  intends  to  rely  on  the  defence  of  a  Discharge 
discharge  under  any  statute  relating  to  bankrupts,  or  any  «m<ier 
act  for  the  relief  of  insolvent  debtors,  he  must  give  notice  **^™P* 
in  writing  to  the  registrar,  at  least  five  clear  days  before  ^^^ 
the  return  day  of  the  summons,  setting  forth  in  such  notice 
the  date  of  his  certificate,  discharge,  or  final  order,  and  the 
court  by  which  it  was  granted  or  made  (&)• 

In  every  case  in  which  the  .practice  of  the  court  requires  Notice  to 
notice  of  the  special  defence  to  be  gpven,  the  registrar  plaintiff, 
must,  as  soon  as  conveniently  may  be  after  receiving  the 
notice,  communicate  it  to  the  plaintiff  by  post,  or  by 
causing  it  to  be  delivered  at  his  usual  place  of  abode  or 
business;  the  defendant  need  not  however  prove  on  the 
trial  that  the  notice  was  communicated  to  the  plaintiff  by 
the  registrar  (c). 

In  the  above  cases  as  many  copies  of  the  notice  must  be 
delivered  as  there  are  opposite  parties,  and  an  additional 
copy  to  be  filed ;  and  the  registrar  must,  within  twenty -four 
hours  from  receiving  it,  transmit  by  post  one  copy  of  such 
notice  to  each  of  the  parties  (d).  If  the  defendant  omits 
to  give  this  notice,  and  the  plaintiff  will  not  consent  at 
the  hearing  to  the  defendant's  availing  himself  of  such  de- 
fence, the  judge  may,  on  such  terms  as  he  thinks  proper, 
adjourn  the  hearing  of  the  cause  to  enable  the  defendant  to 
g^ve  notice  (0). 

(w)  Clear  days  are  reckoned  hy  {t)  Role  69. 

excluding  both  the  first  and  last.  {a)  Rule  70. 

lAffin  v.  Pitcher,  \  Uowl.,  N.  S.,  \b)  Rule  71. 

767.  (e)  9  &  10  Vict  c.  95,  8.  76. 

{x)  Rule  67.     See  as  to  what  See  forms  of  notice,  App.  p.  101. 

particulars  are  sufficient,  an/e,  p.  (d)  Rule  72. 

&4.  (e)  Rule  66. 

(y)  Rule  68. 
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Jury. 


Part  i.        Where  the  defence  is  a  tender,  it  will  not  be  available 
~T unless,  before  or  at  the  hearing  of  the  cause,  the  defendant 

^     *       pays  into  court  (which  payment  may  be  made  without  costs) 

the  amount  alleged  to  have  been  tendered  (f). 
Notice  to         In  cases  where  the  amount  claimed  exceeds  20/.,  if  the 
prevent       summons  has  been  issued  under  sect.  28  of  the  19  &  20 

by  default.  ^'^^'  ^'  ^^^»  ^^®  defendant  must  have  given  notice  that  he 
intends  to  defend,  six  clear  days  before  the  hearing,  or 
judgment  by  default  will  be  entered  (g). 

Jury.  Jury."^ — In  any  action  where  the  amount  claimed  ex- 

ceeds 5/.  (A),  the  plaintiff  or  defendant  may  require  a  jury 
to  be  summoned,  and  in  actions  under  5Z.  the  judge  may  in 
his  discretion,  on  application  of  either  of  the  parties,  order 
that  the  action  be  tried  by  a  jury  (t).  The  number  of  jury- 
nnen  impannelled  and  sworn  at  the  trial  is  five  (J). 

Notice  of         Notice  of  Demand  o/I] — Every  notice  of  a  demand  of  a 
demand  of.  jury,  must  be  made  in  writing  to  the  registrar  three  clear 
days  before  the  day  of  the  hearing,  and  the  summons  to  the 
jurors  must  be  delivered  to  the  bailiff  forthwith  (k)* 

Where  notice  of  a  demand  of  a  jury  has  not  been  given 
in  due  time,  or  if  at  the  hearing  both  parties  desire  to  try 
by  a  jury,  the  judge  may,  on  such  terms  as  he  thinks  fit, 
adjourn  the  cause  in  order  that  the  necessary  steps  for  such 
trial  may  take  place  accordingly  (/). 

The  party  requiring  a  jury  to  be  summoned,  must  at  the 
time  of  giving  the  notice  to  the  registrar,  pay  to  him  five 
shillings  for  payment  of  the  jury ;  this  sum  forms  part  of 
the  costs  in  the  cause,  unless  it  is  otherwise  ordered  by  the 
judge  (m). 

The  registrar  must  cause  notice  of  the  demand  of  a  jury 
by  either  party,  to  be  communicated  to  the  other  party, 
either  by  post,  or  by  causing  it  to' be  delivered  at  his  usual 
place  of  abode  or  business.  It  is  not,  however,  necessary 
for  either  party  to  prove  on  the  trial  that  such  notice  was 
communicated  to  the  other  party  by  the  registrar  (n). 


Deposit. 


Notice  of 
to  other 
party. 


Jurort» 
how  sum- 
moned. 


Jurors^  how  Svmmoned,'] — The  sheriff  of  every  county, 
and  the  high  bailiffs  of  Westminster  and  Southwark,  must 
cause  to  be  delivered  to  the  registrar  of  the  court,  a  list  of 
persons  qualified  and  liable  to  serve  as  jurors  in  the  court 
of  assize  and  nisi  prius  for  their  county,  city,  and  borough 
respectively  within  fourteen  days  from  the  receipt  of  the 


(/)  Rule  73. 

(£)  Anief  p.  64. 

(A)  9  &  10  Vict  c  95,  8.  70. 

(0  Ibid. 

U)  lb.  8.  73. 


(k)  Rule  77. 
Ih  Rule  78. 

(m)  9  &  10  Vict.  c.  95,  •.  70. 
(fi)  lb.  8.  70.    See  form  of  no- 
tioe,  34,  App.  p.  108. 
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ury  book,  from  the  clerk  of  the  peace  of  the  county  or  Chap.  rj. 

other  officer,  each  list  containing  only  the  names  of  persons 

residing  within  the  jurisdictiou  of  the  court ;  for  which  list 
those  officers  are  entitled  to  receive  a  fee  after  the  rate  of 
2d.  for  every  folio  of  seventy-two  words ;  and  whenever  a 
jury  is  required,  the  registrar  of  the  court  must  cause  so 
many  of  Uie  persons  named  in  the  list  as  are  needed  in  the 
opinion  of  the  judge,  to  be  summoned  (o)  to  attend  the 
court  at  a  time  and  place  to  be  mentioned  in  the  sum- 
mons (p).  The  persons  so  summoned  must  attend  at  the 
court  at  the  time  mentioned  in  the  summons ;  in  default  of 
attendance,  they  forfeit  such  sum  of  money  as  the  judge 
may  direct,  not  being  more  than  5/.  for  each  default.  The 
delivery  of  the  summons  to  the  person  whose  attendance  is 
required,  or  to  his  wife  or  servant,  or  any  inmate  at  his 
usual  place  of  abode,  trading,  or  dealing  is  good  service. 
No  person  can,  however,  be  summoned  or  compelled  to 
serve  on  a  jury  more  than  twice  in  one  year,  or  who  has 
been  summoned  and  has  attended  any  jury  at  the  assizes, 
or  any  court  of  nisi  prius,  or  at  the  central  criminal  court 
for  the  same  county,  within  six  calendar  months  nest  before 
the  delivery  of  the  summons  {q). 

It  will  be  seen  by  sect.  78  of  the  9  &  10  Vict,  c  95  (r), 
that  if  there  are  several  successive  jury  cases,  it  is  not  ne- 
cessary to  impannel  a  fresh  jury  in  each  case,  nor  need  the 
jurymen  be  even  re-sworn.  If,  therefore,  there  are  many 
jury  cases  appointed  for  one  day,  after  summoning  a  jury 
in  the  first  two  or  three  cases,  it  is  unnecessary  to  summon 
more ;  the  deposit  of  5s,  must,  however,  still  be  taken  in 
each  case  from  the  party  requiring  the  jury,  for  their  pay- 
ment. 

Procuring  documentary  Evidence.'] — Documents  in  a  Procuring 

farty's  own  possession  may  be  produced  at  the  trial  by  him.  evidence, 
f,  however,  by  such  production  any  expense  would  be  in- 
curred, either  party  proposing  to  give  in  evidence  a  judg- 
ment of  a  superior  courl^  or  any  other  document,  whether 
printed  or  written,  may,  by  a  demand  in  writing  made  a  Docu- 
reasonable  time  before  the  hearing,  require  the  other  party  men**- 
to  adroit  (saving  all  just  exceptions  to  the  admissibility  of  Notice  to 
such  document  in  evidence)  the  document  to  be  read  in  ^^^^' 
evidence  without  proof;  and  if  such  demand  be  not  made, 
no  costs  of  proving  such  document  will  be  allowed,  unless 
the  judge  otherwise  orders.     If  the  demand  is  not  com- 
plied with,  and  the  judge  thinks  it  reasonable  that  the  ad- 
Co)  Bj  Rule  80,  the  number  of      35,  App,  p.  108. 
jurjmen  nimmoneil  fhaU  be  ten,  (f )  9  flc  10  Viot.  o.  95,  a.  72. 

BQleae  tlie  judge  otherwise  otden,  (r)  App.  p.  18. 

(p)  See   form    of   tummonB, 
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Notice  to  Produce^ 


Pakt  I.  mission  should  haye  been  made,  the  party  refusing  will  have 
to  bear  the  expense  of  provin?  such  document,  whatever 
may  be  the  event  of  the  cause  («). 

Notice  to  Notice  to  Produce.'} — When  any  written  instruments 
produce,  are  in  the  hands  of  the  adversary,  he  should  be  served  with 
a  notice  to  produce  them  at  the  trial  {t) ;  if  not  then  pro- 
duced, and  they  are  shown  to  be  in  his  possession  or  control, 
secondary  evidence  may  be  given  of  their  contents  (u).  The 
object  of  a  notice  to  produce  is  only  to  give  the  opposite 
party  sufficient  opportunity  to  produce  it  if  he  pleases,  and 
not  that  he  may  be  enabled  to  prepare  evidence  to  explain, 
nullify,  or  confirm  it ;  and,  therefore,  where  the  document 
is  in  court  at  the  time  of  the  trial,  a  notice  to  produce  it 
immediately  is  sufficient  to  render  secondary  evidence  of  its 
contents  admissible  if  it  be  not  produced  (v). 

Whether  there  is  sufficient  proof  that  the  opposite  party 
has  the  required  document  is  a  question  for  the  judge,  who 
may  hear  evidence  to  disprove  his  possession  (re).  Where 
the  document  belongs  to  the  party,  slight  evidence  is  suffi- 
cient to  prove  possession  {x)  ;  and  if  the  instrument  was  in 
the  possession  of  the  party  at  the  time  of  the  service  of  the 
notice,  he  cannot  afterwards  voluntarily  part  with  it,  so  as 
to  get  rid  of  the  efiect  of  the  notice  (y).  If  last  seen  in 
his  possession,  he  must  trace  it  out  of  his  possession  (x). 
Where  a  document  is  in  the  hands  of  an  agent  of  the  party, 
a  notice  to  produce  it  should  be  served  on  the  party,  and 
not  a  summons  on  the  agent  (a). 
When  un-  There  are  six  cases  in  which  a  notice  to  produce  is  unne- 
cessary; 1.  Where  the  instrument  which  is  in  the  adver- 
sary's possession,  and  that  tendered,  are  counterparts,  or 
duplicate  originals  (().  2.  Where  the  document  required 
is  itself  a  notice,  as  a  notice  to  quit,  of  dishonour  of  a 
bill,  &c.  (r).  3.  Where,  from  the  nature  of  the  action,  the 
defendant  must  know  that  he  is  charged  with  the  possession 
of  it,  as  in  trover  for  a  bond(</).  4.  Where  the  adverse 
party  has  obtained  the  document  by  force  or  fraud  («)• 
5.  Where  the  adverse  party,  or  his  attorney,  has  admitted 


(«)  Rule  76. 

(O  RoMoe  on  Erid.  7tfa 
p.  6. 

(«)  A.  G.  V.  Le  Merekami,  2 
T.  R.  201,  n. 

(v)  Dw^try.  Cbtfait,21  L.  J., 
Eir.,  225. 

(w)  tfarvcf  T.  MUekeU,  2  M. 
ft  R.  366. 

(s)  Umrf  ▼.  Liight  3  Camp. 
502. 

(y)  FterDaaM,C.  J.,Goir.,l04. 


(r)  R.  V.  TkiMtlewnoi,  33  St 
Tr.  757. 

(«)  Smdmr  v.  St^kmmm,  1 
C.  &  P.  582. 

{b)  Per  Baylqr,  J.,  CoUim^  ▼. 
Tmoetk,  6  fi.  &  C.  398. 

(c)  lb.  Dot  V.  Somertm^  7 
Q.B.  58. 

{d)  How  V.  BmO,  14  EMt, 
274. 

(e)  jLftd^  V.  Coot,  4  E^.  256. 
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tbat  the  document    is   lost  (f).     Lastly,  by  tbe   17  &   Chap  vi. 

18  Vict.  c.  104,  8.  166,  mercbant  seamen  need  not  produce 

or  give  notice  to  produce  tbeir  agreement  with  tbe  master 
of  the  ship. 

Tbe  notice  may  be  verbal,  but  it  is  safer  to  give  it  in  Form  of. 
writing.  It  must  specify  tbe  documents  sufficiently  to 
inform  the  adversary  what  be  is  called  on  to  produce,  but 
need  not  specify  them  individually.  Thus,  a  notice  to  pro- 
duce **all  letters  written  by  the  plaintiff  to  the  defendant, 
relating  to  the  matters  in  dispute,"  is  sufficient  (g). 

The  notice  should  be  served  on  tbe  attorney  of  the  Sorioe* 
opposite  party  (A),  or  on  tbe  party  himself  (i),  a  reasonable 
time  before  the  trial  {k)*  Each  case  must  depend  upon  its 
particular  circumstances,  and  tbe  judge  must  decide  whether 
the  notice  was  given  in  reasonable  time  to  enable  the  party 
to  produce  tbe  document  (/). 

In  the  case  of  a  new  trial  a  notice  to  produce  served 
upon  tbe  opposite  party  or  his  agent,  before  the  first  trial, 
may  be  used  against  such  party  without  re*service  (m). 

Inspection  of  2>ort/ment««]— Where   tbe   plaintiff  or  Inspection 
defendant  is  desirous  of  inspecting  any  written  or  printed  ^^  ^^^^' 
document  or  instrument  in  which  he  has  an  interest,  and  to  ™^^- 
the  production  of  which  he  is  entitled  for  the  purposes  of 
tbe  action,  and  which  is  in  the  possession  or  control  of  the 
other  party  the  ,plaintiff  or  defendant  may,  five  clear  days 
before  the  day  of  hearing,  give  notice  to  the  other  party,  by 
post  or  otherwise,  that  he  or  his  attorney  desires  to  inspect 
such  document  or  instrument,  describing  the  same,  at  any 
place  to  be  appointed  by  tbe  other  party  ;  if  the  holder 
neglects  or  refuses  to  appoint  such  place,  or  to  allow  plaintiff 
or  defendant  or  his  attorney  to  inspect  it  within  three  days 
after  receiving  such  notice,  the  judge  may,  in  his  discretion, 
on  the  day  of  hearing,  adjourn  the  cause,  and  make  such 
order  as  to  costs  as  be  shall  think  fit  (n)« 

(/}  B,  V.  Hawortkt  4  C  &  P.  Q.  B.,  25.    S.  C,  16  Jur.  80. 
254.  (fi)  Rule  63.    Stat.  14  &  15 

(g)  Jacob  r.  Lee,  2  M.  &  R.  Viet.  c.  99,  which,  by  sect  6,  en- 

33 ;  Marrie  v.  Hauter,  ib.  392.  ables  the  superior  courts  of  com- 

(A)  HoueenuM   t.  Ruber ie,  5  mon  law  to  compel  the  production 

C.  &  P.  394.  of  documents  for  inspection  in  aU 

(i)  Hughee  ▼.  Budd,  8  Dowl.  cases  in  which  a  court  of  equity 

315.  would  grant  a  discoTery,    does 

(k)  UUnfd  y.  Moetgftf  10  M.  not  eitend  to  the  county  courts. 

&  W.  478.  Neither  do  the  prorisions  of  the 

(/)  Lawrence  r,  CUrk,  14  M«  second   coiBmon   law  procedure 

&  W.  250.    See  also  Dwyer  ? .  act,  17  A^lfrTidt  c.  125,  relating 

CoUHiMf  21  L.  J.,  Sxr.,  225.  to  inspectiofE  of  documents  and 

(•i>  Hope  T.  Beadon,  21  L.  J.,  disoorery  by  interrogatories. 


74  Witnesses, 

Part  i.         AffidavitSy  how  SmornJ^ — Affidavits  to  be  need  in  the 
county  courts  may  be  sworn  before  any  judge  or  registrar 


Affidavits,    of  the  courts  without  fee,  or  any  master  extraordinary  in 
how  sworn.  Chancery,  or  commissioners  for  taking  affidavits  in  any 
superior  court,  or  before  a  justice  of  the  peace  (o). 

Witnesses.  Witnesses^] — ^Witnesses  may  be  summoned  without  leave 
of  the  court,  either  in  the  home  or  foreign  district  (p).    In 

Summons,  order  to  prooure  their  attendance,  summonses  may  be 
obtained  at  the  office  of  the  court  (ff),  with  or  without  a 

Books  and   clause  requiring  the  production  of  books,  deeds,  papers, 

papers  in     ^^^  writinirs  in  their  possession  or  control.    Any  number 

then*  pos-       *  °  i.     •       ^  j    •  Jrn. 

fiffg^j^^       of  names  may  be  mserted  m  one  summons.     They  are 

o^   '  \f    served  by  one  of  the  bailiffs  of  the  court  (r).    It  is  sufficient 

if  the  summons  is  served  within  a  reasonable  time  before 

the  actual  hearing  («)• 

Where  the  witness  is  a  prisoner,  not  under  process  in  a 
civil  action,  suit,  or  proceeding,  the  judge  may,  upon  appli- 
cation by  affidavit,  issue  a  warrant  to  brin^^  up  sudi  prisoner 
to  give  evidence;  and  thereupon  the  prisoner  is  to  be 
brought  up  in  the  same  manner  as  if  required  to  be  brought 
up  by  any  writ  of  habeas  corpus ;  but  a  tender  of  a  reason* 
able  sum  must  be  made  for  the  conveyance  and  maintenance 
of  the  officers  and  prisoner  in  going  to^  remaining  at,  and 
returning  from  court  (^\ 
Expenses.  When  the  summons  is  served,  the  reasonable  expenses  of 
coming  to,  staying  at  and  returning  from  the  place  of  trial, 
should  be  tendensd,  but  the  witness  cannot  of  right  claim 
anything  for  loss  of  time,  nor  could  he  maintain  an  action 
even  if  an  express  promise  has  been  made  to  pay  him  (ti)« 
The  scale  of  allowance  to  witnesses  on  taxing  costs  will  be 
found  posty  Chap.  XVII. 

If  a  witness  is  present  in  court,  he  cannot  refuse  to  give 
evidence,  although  he  has  not  been  summoned  (o). 

If  a  witness,  who  is  duly  summoned,  and  to  whom  at  the 
same  time  payment,  or  a  tender  of  payment  of  his  expenses 
has  been  made  according  to  the  prescribed  scale  (fr)» 
refuses  or  neglects,  without  sufficient  cause,  to  i^pear,  or 
to  produce  any  books  and  papers,  or  writings,  required  by 
the  summons  to  be  produced,  or  if  a  person  in  court,  who 
is  required  to  give  evidence,  refuses  to  be  sworn  and  give 

(o)  19  &  20  Viet  c  106,  s.  58.  See  forms  26  and  27,  App.  p.  105. 

Oi)  Rule  74.  («)  CoUms  ▼.  God^flr^p,  1 B. 

(9)  See  form  35,  App.  p.  108.  &  Ad.  950. 

(r)  9  &  10  Vict,  c  95,  i.  85.  <e)  9  &  10  Vict  c.  95,  s.  86. 
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)  Role  75.  (w)  Pfui,  Chap.  XYIL 

0  19  &  20  Vict.  c.l08«  S.31. 
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evidence,  He  is  liable  to  forfeit  and  pay  such  fine,  not  ex-  Chap.  yi. 

ceeding  10  /.,  as  the  judge  may  set  on  him.     The  whole  or 

part  of  this  fine,  in  the  discretion  of  the  judge,  after  de- 
ducting the  costs,  is  applicable  towards  indemnifying  the 
party  injured  by  the  refusal  or  neglect  of  the  witness ;  the 
remainder  goes  to  form  part  of  the  general  fund  of  the 
court  in  which  the  fine  is  imposed  (xy 

Withdrawal  of  Cause.} — ^If  .the  plaintiff  wishes  to  with-  With- 
draw his  cause,  he  must  give  notice  thereof  to  the  registrar  dnwal  of 
and  to  the  defendant,  by  post,  and  after  the  receipt  of  this  ^^"'^ 
notice  the  defendant  will  not  be  entitled  to  any  costs  other 
than ,  those  incurred  by  him  up  to  the  time  of  receiving  it, 
unless  the  judge  otherwise  orders  (y). 

IVhere  Cause  ordered  for  Trial  by  Superior  Court.} —  Wliere 
Where  in  any  action  of  contract,  within  or  reduced  by  set-  ^™J  ^ 
off,  or  otherwise,  to  or  within  502.,  the  cause  has  been  g^^^^ 
ordered  to  be  tried  in  a  county  court,  the  plaintiff  mustoowttobe 
lodge  with  the  registrar  the  order  and  issue.     The  judge  tried  am 
must  appoint  a  day  for  hearing,  notice  of  which  must  be  county 
sent  by  post  or  otherwise,  by  the  registrar,  to  both  parties  ^^"^ 
or  their  attomies  (z)«    Aifter  the  hearing,  the  registrar  must 
certify  the  result  to  the  master's  office  (a).     In  accordance 
with  the  certificate,  judgment  will  be  signed  in  the  superior 
court  ((). 

(x)  9  &  10  Vict,  c  95,  B.  86.  (i)  Form  33,  App.  p.  107. 

See  fonn  of  order  for  payment  of  (a )  Form  47,  App.  p.  113. 

pennHj,  App.  p.  108.  (i)  19  &  20  Vict  c  108,  s.  26. 

(y)  Role  64. 
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CHAPTER  VII. 


EVIDENCE. 


Confined  to    Cause   of 
Action  in  Summons,  77. 
General  Rules,  77 : 
JBest  Evidence. 
Admisnons. 
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79: 
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Covenant,  86* 

Assumpsit,  86 : 

Goods  sold    and   De- 
livered. 
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It  will  be  useful  here  to  consider  some  general  rules  cf 
evidence  applicable  to  the  trial  of  causes,  first  prembing^ 
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Parol  Explanations  of  Written  Instruments.  77 

that   the  plaintiff  can   give  no  evidence  of  any   demand  Chap.  txi. 

or  cause  of  action  except  such  as  is  stated  in  the  sum-  ~ — ' — - — 
«»«v«<i  /-\  CoDfined  to 

*»^'*»  («)•  cauM  of 

action  in 
Oeneral  Rules.    Best  Eeidence.^—T^^  first  great  rule  rommont. 
of  evidence  is,  that  the  hest  (in  degpree,  not  in  amount).  General 
must  he  adduced  of  which  the  case  will  admit ;  that  is,  "^^^ 
no  evidence  must  he  hrought  which  of  itself  shows  the  ex-  Beet  efi- 
istence  of  greater  evidence  in  the  party's  own  possession  or  <>*'"*• 
power,  which  is  kept  hack  (b).     So  that  a  copy  of  any 
instrument  is  never  evidence  if  the  original  can  he  produced ; 
but  if  the  ahsence  of  the  primary  evidence  is  sufficiently 
accounted  for,  secondary  or  parol  evidence  of  its  contents 
is  admitted,  and  when  once  the  rule  is  broken  through  there 
are   no  degrees   of  secondary   evidence ;  therefore  parol 
evidence  of  the  contents  of  a  document  is  not  excluded  by 
a  copy,  nor  is  a  second  copy  by  a  first. 

One  branch  of  this  rule  is,  that  where  a  contract  has 
been  reduced  into  writing  by  the  parties  it  must  be  pro- 
duced, and  to  this  there  is  no  exception,  and  in  no  case  can 
a  witness  be  asked  as  to  the  contents  of  a  written  instru- 
ment, which  is  neither  produced  nor  its  absence  accounted 
for  (e) ;  but  it  is  otherwise  where  the  writing  is  a  mere 
memorandum  of  an  event,  as  a  receipt  (d)  or  a  promise 
to  pay  (e),  which  may  be  proved  by  parol,  although  reduced 
into  writing.  A  further  exception  is,  that  parol  admissions 
are  evidence  against  the  party  making  them,  although  they  A-dmis- 
relate  to  the  contents  of  a  written  instrument  (y*). 

It  must  be  remembered  that  where  the  witness  is  a  party 
to  a  cause,  the  above  rule  does  not  prevent  his  being  asked 
as  to  his  knowledge  of  any  fact,  although  that  knowledge  is 
derived  solely  from  written  documents  (//). 

Parol  Explanations  of  Written  Instruments,'] — A  fur- 
ther branch  of  this   rule  is,  that  parol  evidence   is   not  P»rol  ex- 
admitted  to  vary  or  contradict  the  terms  of  a  written  instru-  ^j^"*^'^? 
ment  {h) ;  but  such  evidence  is  admitted  to  show  that  the  instru. 
parties  have  by  parol  waived  or  annulled  a  previous  written  menti. 

(a)  9  &  10  Vict.  c.  95,  8.  75.  &  W.  664. 

{by  Taylor  on  Efid.,  Part.  II.,  {g)  See  also  as  to  the  crow* 

Chap.  IV.    Best  on  Evid.  s.  82.  examination  of  a  witness  respect- 

(e)  McDonnell  v.  EvanM,   1 1  ing  previous  statements  made  by 

C  £.930.  him   in   writing,  17  &  18  Vict. 

{d)  Rambtrt  t.  Cohen,  4  Esp.  c.  125,  ss.  24.  103. 

213.  (A)  Meree  r.  Annll,  3  Wils. 

'    (e)  Singleton  v.  Barrett,  2  C.  275  ;  Adame  y.  Wordleg,  1  M. 

A  J.  369.  &  W.  374  ;   Hamot  ▼.  Grovee, 

(/)  Slatlerie  v.  Pooley,  6  M.  1 5  C.  B.  667 ;  24  L.  J.,  C.  P.,  53. 

SS 
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Heartay  not  Evidence. 


Part  i.    agreement  (i),  or  that  the  instrument,  whether  a  deed  or 

simple  contracti  is  void  by  reason  of  fraud,  illegality,  or 

error  (A),  or  to  construe  words  of  art,  or  to  explain  (/),  but 
not  to  contradict  (m),  mercantile  contracts  (n).  So,  to  add 
to  or  explain  agricultural  agreements  (o),  if  not  inconsistent 
with  their  expressed  terms  (p).  Parol  CTidence  may  also 
be  given  to  explain  a  latent  ambiguity ;  which  means  that 
where  a  doubt  is  raised  by  extrinsic  parol  evidence  the  same 
is  admitted  to  solve  it.  Where,  however,  the  ambiguity  is 
patent  or  apparent  on  the  face  of  the  instrument,  no  evidence 
is  admissible  to  explain  it. 


Heanaj 
not  eri* 
dcnc6» 


Hearsay  not  JEvidenceJ] — As  all  judicial  evidence  should 
be  griven  on  oath,  hearsay  is  not  evidence ;  that  is,  a  witness 
may  not  relate  a  fiict  which  he  has  heard  from  another,  but 
of  which  he  has  no  personal  knowledge ;  since  the  oath  of 
the  first  relator,  and  the  opportunity  of  cross-examining  the 
Exoeptioiis.  witness,  are  wanting  (q).  To  this  rule  there  are,  however, 
exceptions,  the  most  important  of  which  sre—Jirsty  in  prov- 
ing matters  of  public  or  general  interest,  as  boundaries  of 
parishes,  rights  of  common,  or  customs  (r) ;  secondly^  in 
questions  of  pedigree  and  relationship,  statements  made  by 
members  of  the  family  (s) ;  thirdly,  on  the  second  trial  of 
a  cause  between  the  same  parties,  the  evidence  of  a  witness 
examined  at  the  former  trial  and  since  deceased,  may  be 
proved  by  any  one  who  heard  it  {t) ;  fourthly,  declarations 
made  by  persons  since  deceased  against  their  pecuniary  or 
proprietary  interest  (u),  such  as  admissions  by  a  person  that 
he  has  no  title  to  an  estate  or  easement,  or  accounts  by 
which  a  man  charges  himself  with  the  receipt  of  money  (v), 
but  the  interest  must  h%  proprietary  or  pecuniary,  and  the 
relation  of  an  act  which  would  mAe  the  relator  liable  to 


(t)  Go99  T.  Lord  Nugent,  5 
B.  &  Ad.  58 ;  Bdenr.  BUJte,  13 
M.  &  W.  614. 

(k)  Doe  V.  Ailen,  8  T.  R.  147, 
per  Lord  Abinger ;  Hutekme  v. 
Seoti,  2  M.  &  W.  816. 

(/)  Powell  T.  HortoH,  2  N.  C. 
668 ;  Yatee  v.  Pfm,  6  Taunt. 
446  ;  Grami  v.  Maddox,  15  M. 
&  W.  737  ;  Sjfere  v.  Jom$,  2 
Ezr.  111. 

(m)  8miikt.Jeffrey$Ah.b6l. 

(»)  rmtet  V.  J^,  6  Taunt, 
446.  Sekulie  v.  Leidenmn,  14 
C  j}.  Oo.  o.  (/.«  ZtS  Mj» «!.«  \j»  **t 
17.  Browne  v.  Bgme,  23  L.  J., 
Q.  B.,  313 ;  Cnthberi  ▼.  Cum* 
ming,  10  Ezr.  809.  S.  C,  24 
L.  J.,  Ezr.,  198.    In  error,   24 


L.  J.,  Ezr.,  310. 

(o)  Wlggleeworth  v.  DaiUeon, 
1  Dougl.  201 ;  1  Smith's  L.  C. 
453  (4th  edit.) 

(p)  Webb  V.  Plmnmer,  9  B. 
8c  A.  746;  bat  lee  Hniton  v. 
Wearren,  1  M.  &  W.  466. 

(q)  Taylor  on  End.  Part  11.^ 
Chap.  VII. 

(r)  lb.  c.  18. 

(t)  lb.  c.  9 ;  Doe  v.  Dome, 
10  Q.  B.  314. 

(/)  Roacoe  on  Erid.  7tb  edit, 
p.  36. 

(u)  Taylor  on  Evid.  Part  II., 
Chap.  XI. 

(v)  Higkom  v.  Ridgwog,  1 
East,  109;  2  Smith's  L.C  249. 
(4th  edit) 


Records  and  Proeeedingt  of  Courts.  79 

prosecution,  is  no  exception  (w).    Lastlyy  declarations  in  Chaf.  tii. 

tlie  ordinary  course  of  office,  business,  or  employment,  by 

deceased  persons  who  had  no  interest  in  stating  an  untruth, 
and  which  are  made  contemporaneously  with  the  acts  to 
which  they  relate  (x). 

Res  gestm.'] — There  are  other  statements  made  by  parties  RngeMtm, 
which  are  achnissible  in  evidence  as  part  of  the  res  gestm^ 
namely,  where  a  statement  is  made  by  a  person  accompany- 
ing an  act,  and  which  tends  to  explain  or  show  the  intention 
of  such  act ;  as  what  a  person  says  on  entering  on  land,  on 
forfeiture,  te.,  departing  from  his  dwelling,  secreting  him- 
self, mr  when  he  does  any  act  the  character  of  which  it  is 
material  to  understand  (y). 

Of  Documentary  Evidence^^-Acts  of  Parliament,]-^  Of  docu- 
Public  acts  of  ParUament  require  no  proof,  as  of  these  the  BMnttfy 
court  UkM  judicial  cogniamce.  Z^tZi 

Copies  of  private  or  local  and  personal  acts  are  evidence,  liament. 
if  purporting  to  be  printed  by  the  Queen's  printer ;  so  also 
are  copies  of  parliamentary  or  royal  proclamations,  purport* 
ing  to  be  printed  by  the  printers  of  the  Crown,  or  of  either 
House  (z). 

Records  and  Proceedings  of  Caurf«.l— Records  of  the  Records 
superior  courts,  if  the  issue  be  upon  tneir  existence,  can  and  pro- 
only  be  proved  by  production  of  the  original,  or  exempli-  *?^^^ 
fication  under  the  great  seal.     The  proper  course  is  to  get  ^  ^ 
the  record  removed  by  certiorari  into  Chancery,  and  that 
court  will  send  it  by  mittimus  to  the  county  court  (a). 
In  other  cases,  if  complete,  they  may  be  proved  by  examined 
copies  of  the  original  (6).     In  order  to  make  a  verdict 
evidence,  not  only  the  postea  but  the  judgment  should  be 
proved  (c). 

Proceedings  in  Chancery,  rides  of  court,  and  judges' 
orders,  may,  except  in  the  cases  already  mentioned,  be 
proved  in  the  same  way ;  the  latter  may  be  proved  by  pro- 
ductioD,  the  court  being  bound  to  take  judicial  cognizance  of 
the  signature  (<f  )•  « 

Jud^ents  of  inferior  courts  must  be  proved  by  their 
production  from  their  proper  custody,  or  by  examined  copies. 
All  proceedings  in  county  courts  may  be  proved  by  a  copy 

(w)  Suites  Peeregf  Caw,  11  (t)  9  8t9  Vict  c.  113,  s.  3. 

CI  &  Fin.  103.  (a)  Whuor  ▼.  Dmtford,    12 

(jr)  PHee  t.  Torrinffton,  Salk.  a  B.  603.    S.  C,  18  L.  J.,  Q.  B., 

285;   1  Smith's  L.  0.235.  (4th  14;  12  Jiir.629. 

edit.)  (h)  14  Si  15  Vict,  c,  99,  s.  14. 

(y)  Taylor  on  End.  s.  521.  (e)  Taylor  on  Efid.  s.  1208. 

(2a  edit.)  (lO  8  &  9  Vict.  c.  113»  s.  2. 

D4 


so 


PubUe  Entries  and  Documents. 


Past  i.    of  the  entry  thereof  in  the  hook  of  the  ooort,  heuiog  the 

seal  of  the  ooort,  and  purporting  to  be  signed  and  certified 

as  a  tme  copy  by  the  derk  (e). 

Copies  of  proceedings  in  the  bankrupt  court  purporting 
to  be  sealed  with  the  seal  of  the  court  are  evidence,  and 
the  judge  will  take  judicial  cognizance  of  the  signature  of 
the  commissioners  and  registrars  (y). 

Proceedings  in  the  insolvent  court  may  be  proved  by 
certified  copies  purporting  to  be  signed  by  the  officer  in 
whose  custody  they  are,  or  by  his  deputy,  and  purporting 
to  be  sealed  with  tlie  seal  of  the  court  (g).  In  proceedings 
under  the  protection  acts,  a  copy  purporting  to  be  signed  by 
the  commissioner  is  evidence  (h). 

Public  en-  Public  Entries  and  DocumentsJ] — Entries  in  books  and 
tries  and  documents  of  a  public  nature,  which  it  would  be  incon* 
doGmnents.  y^uien^  qu  public  grounds  to  remove,  as  the  parish  re- 
gisters ft),  the  bank  books  (&),  &c^  may  be  proved  by 
copies ;  so  may  inscriptions  on  tombstones,  writingrs  affixed 
to  walls  and  the  like,  which  it  would  be  impossible  or 
extremely  difficult  to  produce  in  court ;  and'  whenever  by 
an  act  of  Parliament  any  certificate,  official  or  public 
document,  or  document  or  proceeding  of  any  corporation  or 
company,  or  certified  copy  of  a  document,  bye-law,  entry  in 
a  register  or  other  book,  or  of  any  other  proceeding,  is 
receivable  **  in  evidence  of  any  particular  ;**  the  same  are 
admissible,  provided  they  purport  to  be  sealed,  stamped, 
or  sigrned  as  required  or  directed,  without  any  proof 
of  the  seal,  stamp,  or  signature,  or  official  character  of 
the  person  signing,  and  without  any  further  proof  there- 
of, in  every  case  in  which  the  original  could  have  been 
received  (/). 

Certified  copies  of  entries  purporting  to  be  sealed  or 
stamped  with  the  seal  of  the  regi8trar-general*s  office,  are 
received  as  evidence  of  birth,  death,  or  marriage  (m). 
Also  whenever  any  book  or  other  document  is  of  such 


(tf)  9  &  10  Vict.  c.  95,  t.  111. 

(/)  12  &  13  Vict.  c.  106,  M. 
236  237. 

iff)  l&2Vict.  c.  110,  •.105; 
Nowufield  w,  Druiy,  11A.&E. 
98 ;  Jaek9onf.T%amp§on,  2  Q.  B. 
887.  A  copy  of  craiei  of  an  in- 
solvent's detention  it  not  within 
this  section,  not  being  a  proceed- 
ing  in  the  court.  MilU  r.  IfiV- 
Mn,  8  Exr.  751. 

(k)  7  &8  Vict  c. 96,  •.37. 

(0  Doi  T.  Samet,  1  M.  &  R. 
386. 


(k)  liwtimtr  v.  M'CaUam,  6 
2d.  Sc  W.  58. 

(0  8  &  9  Vict.  c.  113,  i.  1. 
See  Doe  d.  Hemming  v.  WiUetii, 
7  C.  B.  709. 

(m)  6  &  7  Wm.  4,  c.  86,b.  38. 
There  are  nomermu  other  sta- 
tutes allowing  certain  public  do- 
cuments to  be  pro? ed  by  certified 
€»pie8,  which  will  be  found  in 
Taylor  on  Evid.  ss.  1177  to 
1196. 
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a  public  nature  as  to  be  admissible  in  evidence  on  its  mere  Caa^p.  yii. 

production  from  the  proper  custody,  and  no  statute  exists 

wluch  renders  its  contents  provable  by  means  of  a  copy,  any 
copy  thereof  or  extract  therefrom  shall  be  admissible  in 
evidence,  provided  it  be  proved  to  be  an  examined  copy  or 
extract,  or  provided  it  purport  to  be  signed  and  certified  as 
a  true  copy  or  extract  by  the  officer  to  whose  custody  the 
original  is  entrusted  (n). 

Ancient  Recorde.'] — Ancient  records  and  writings,  as  Andent 
ecclesiastical  tenures,  manor  books,  and  the  like,  are  proved  records, 
by  being  produced  from  the  proper  custody.  It  need  not 
be  from  the  most  proper  custody  (o),  provided  it  is  where 
it  would  reasonably  be  expected  that  they  should  be 
found  (;?),  as  a  terrier  from  the  parish  chest,  or  an  expired 
lease  from  the  possession  of  the  lessor  (q\  It  is  not  enough 
merely  to  produce  them,  but  a  witness  must  be  called  to 
speak  to  their  custody  (r). 

WUh  and  Probate,'] — ^In  order  to  prove  a  devise  of  lands  Wills  and 
the  will  must  be  produced  («),  unless  it  be  lost,  in  which  probsts. 
case  an  examined  copy  is  evidence.  Where  personal  pro- 
perty is  in  question,  it  can  only  be  proved  by  producing 
the  probate  {t\  The  seal  of  the  ecclesiastical  court  needs 
no  proof.  Administration  is  proved  by  production  of  the 
letters. 

AffidamU.'l — Affidavits  to  be  used  in  the  county  courts  Affidavit, 
may  oe  sworn  before  any  judge  of  the  courts,  or  any  master 
extraordinary  in  chancery,  or  commissioner  for  taking 
affidavits  in  any  of  the  superior  courts  of  Westminster,  or 
before  a  magistrate  of  the  county,  city,  town,  or  place  where 
the  affidavit  is  sworn  (u). 

» 

D^ecZtf.]— In  order  to  prove  a  deed,  or    other  written  Deeds. 
instrument  of  any  kind  to  which   there   is   an  attesting  Attetttng 
witness,  if  the  instrument  is  one  to  the  validity  of  which  witness, 
attestation  is  requisite,  he  must  be  called,  unless  he  is  dead, 
insane  (r),  or  absent  in  a  foreign  country  (x),  or  he  cannot 

(»)  14  ^  15  Vict.  c.  99,  8. 14.  (t)  Doe  v.  Calvert,  2  Camp. 

(o)  Doe  ▼.  Keeling,  II  Q.  B.  389. 

884.  (0  Pinney  v.  Pirmey,  8  B.  & 

(p)  Cnntffhlon  ▼.  Blake,   12  C»^b, 

M.  &  W.  205.  («)  13  &  14  Vict  c.  61,  n.  23. 

iq)  Plaxton  v.  Dare,  10  B.  ft  («)  Cttrrie  v.  Child,  3  Camp. 

C.  17.  382. 

(r)  Evan*  v.  Reee,  10  A.  &  E.  (x)  Prince  v.  Blaekbume,  2 

151.  East,  250. 

u  6 
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Oaths  and  Affirmations. 


Pabt  I.  be  found  <m  diligent  inquiry  (jy) ;  in  which  cases  evidence 
of  the  witness's  handwriting  is  admissible,  and  the  hand- 
writing of  the  party  who  executed  the  instrument  need  not 
be  proved  except  for  the  purpose  of  establishing  his  iden« 
tity  (z).  A  party  to  a  cause  who  is  called  as  a  witness 
cannot  prove  the  execution  of  a  deed  by  himself,  if  there  is 
an  attesting  witness  capable  of  being  called  (a).  If  the 
instrument  is  one  to  the  validity  of  which  attestation  is  not 
requisite,  the  attesting  witness  need  not  be  called  (5). 

An  attorney  who  has  attested  an  insolvent's  petition  for 
protection  under  the  5  &  6  VicL  c.  1 16,  need  not  be  called 
if  the  court  has  acted  upon  it  (c) ;  but  it  is  otherwise  if  it 
has  not  {d). 

When  a  deed  is  produced  under  a  notice  to  produce*  the 
party  calling  lor  it  must  still  prove  its  execution  (e),  unless 
the  party  who  produces  it  claims  a  beneficial  interest  under 
it  {f) ;  and  where  a  sheriff  takes  and  assigns  a  replevin 
bond,  it  has  been  held  unnecessary  as  against  him,  in 
an  action  for  taking  insufficient  sureties,  to  prove  its 
execution  (^). 

Witnesses^ — ^Whether  a  witness  is  competent  or  not  is 
a  question  for  the  judge ;  and  if  it  depend  on  a  disputed 
fiict,  he  must  decide  it  (h) ;  and  this  is  so  although  the 
question  be  identical  wim  the  bsue  which  the  jury  have 
ultimately  to  decide  (t ). 

Hie  parties  themselves,  their  wives,  and  all  other  persons 
may  be  examined  either  ifbr  the  plaintiff  or  defendant  {k)  ; 
and  no  person  is  excluded  by  reason  of  crime  (/) ;  but  no 
husband  can  be  compelled  to  disclose  any  communication 
made  to  him  by  his  wife  during  marriage^  and  vice  versd  (m). 

Ob^  and  Oaths  imd  Affirmations^ — All  evidence  must  be  given 
on  oath  or  affirmation ;  but  a  party  who  is  called  merely  to 
produce  a  document  need  not  be  sworn  (n).  Persons  are 
incompetent  to  be  witnesses  who  are    insensible  to  the 


whoooA* 
pcteot. 


(y)  Cum^e  T.  S^ivm^  2  Eart, 
183 ;  Spoomer  v.  Payme^  4  C.  B. 
328. 

(r)  i\rc&mi  T.  WMiita,  1  B.  & 
A.  19. 

(a)  Wkffnum  ▼.  Gtarik^  8  Ezr. 
803.    S.  C.  22  L.  J.,  Exr.,  316. 

{b)  17  &  18  Vict  c.  125,1.26. 

(c)  Bmity  T.  mdwtU,  13  M.  & 
W.  73. 

{d)  SiretterY.  BartMt,  5  C.  B. 
562. 

(e)  dfrdom  v.  Seeretan,  8  East, 
548. 


(/)  Orr  V.  Moriee,  3  B.  &  B. 
139. 

{9)  Plumerr,  Briseae,  10  Q.B. 
46.    S.  C,  12  Jnr.  351. 

(k)  Doe  V.  Web9ier,  12  A.  & 
E.  442. 

(t)  Doe  d.  JemiUu  v.  Dmns, 
10  Q.  B.  314. 

{k)  16  &  17  Yict  c.  83,  s.  1. 
See  also  9  &  10  Vict  c  95,  s.83. 

(/)  6  &  7  Vict  c  85. 

(m)  16  &  17  Vict.  c.  83,  s.  3. 

(«)  Penj  V.  OibfOHf  1  A.  & 
£.48. 


Primle^  of  Counsel  and  Attorney s.  B8 

ioB  of  an  oath ;  therefore  idiota  and  lunatics  cannot  Chaf.  tii. 

be  witnesses.     Children  are  also  not  admitted  if  they  are 

unable  to  understand  the  moral  obligation  of  an  oath ;  at 
the  age  of  fourteen  understanding  is  presumed  by  law ;  under 
that  age,  inquiry  should  be  made  of  the  child  (o). 

Atheists,  and  such  as  profesB  no  religion  Uiat  can  bind 
their  oonsdenoes  to  speak  the  tniUi»  are  excluded ;  but 
those  who  beliere  in  a  God  as  an  avenger  of  falsehood  are 
not  (p) ;  the  proper  question  in  all  sueh  cases  to  ask  the 
witness  is,  whether  he  belieres  in  a  God*  the  obligation  of 
an  oath,  and  a  state  of  rewards  and  punishments.  Qnaken 
and  Moravians  may,  by  3  A  4  Wnu  4,  c.  49,  and  1  &  2 
Tict  c.  77,  and  Separatists  by  8  &  4  Wnu  4,  c.  82,  affirm 
instead  of  swearing.  So  by  17  &  18  VieL  c  125,  s.  20, 
any  persons  who  are  unwilling  from  conscientioas  motives 
to  be  sworn,  may  make  a  sol«nn  affirmation  in  the  form 
given  by  that  act  (q\  and  if  they  give  ftlse  evidence  are 
liable  to  the  same  penalties  as  in  the  case  of  perjury  (r). 

PrvoQege  of  Counsel  and  Attomejfs,^ — Counsel  and  Privily  of 
attorneys  are  not  permitted  to  disclose  communications  made  ^^^'luiael  aad 
to  them  by  their  client  relating  to  matters  in  which  they  *^^™^*- 
are  professionally  employed  («),  but  the  defendant's  attorney 
may  be  called  by  the  plaintff  to  speak  to  admissions  made 
by  his  client  to  the  plaintilF  in  his  presence  (0*      An 
attorney  who  is  subpoenaed  to  produce  a  document  if  it  has 
been  entrusted  to  him  by  a  client,  may  not  only  refuse  to 
produce  it,  but  he  is  not  bound  to  answer  any  question  as 
to  the  nature  of  it  (n). 

The  proper  mettiod  of  obtaining  the  attendance  of  wit- 
nesses has  been  already  shewn  (t;).  The  order  in  which 
witnesses  for  m&iet  party  may  be  called,  and  the  mode  of 
their  examination,  will  be  found  in  the  chapter  on  the 
hearing  of  the  plaint  {w). 

Evidence  in  Dtht^^VMo/t  lies  to  recover  money  due  Endeneo  in 

upon  a  legal  liability,  whether  by  statute  or  by  records,  as  pwticular 

actions. 

(o)  Tsylor  on  Evid.  1. 1250.  declare*  Ac" 

{p)Omkkmidx.Barktr^fmm^  (r)  17  &  18  Vict.  e.  125,  a.  21. 

549;  1  Smith's  L.C.32d.    (4lli  (<)  Twqmamd   v.  Knight,    2 

edit.}  Bf  •  St  W.  98. 

(f)  The  fonn  is  ai  foUowi:  (/)  H^etl*  v.  Arg^ntf  16  M. 

**  1,  A.  B.,  do  •olemnly,  iinoerelf,  &  W.  81 7. 

and  trnly  aiBrm  and  deiclarB,  that  (u)  VoUaU  ▼.  Sogtr,  22  L.  J., 

the  taking  of  any  oath  ia,  acoord.  C.  P. ,  83. 

ing  to  mj  rdigions  belief,  unlaw*  (v)  Anitt  p.  74. 

Ad;  and   I   do   alto   eolemnljr,  (w)  Chap.  VIII., pM/. 

sincerely,  and  truly  affinn  and 

D6 
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Evidence  in  Particular  Actions, 


pAmT  I.  judgments  of  ooaitSy  whether  superior  (x)  or  inferior ;  on 
awards  to  pay  money;  on  specialties,  as  bonds,  mortgages, 
Dd)t,  when  policies,  or  other  contracts  under  seal ;  or  upon  simple  con- 
tracts express  or  implied*  It  lies  for  use  and  occupation, 
and  is  not  defeated  by  the  proof  of  a  demise  (not  under  seal) 
for  a  rent  certain  (y).  Debt  is  the  remedy  given  by 
statute  (r)  to  the  executor  of  a  tenant  in  fee  or  for  life  to 
recover  rent  which  accrued  due  to  the  testator ;  also  to 
landlords  to  recover  double  value  from  tenants  holding  over 
after  determination  of  their  term  (a),  or  double  rent  where 
tenants  continue  in  possession  after  they  have  given  notice 
to  quit  (ft).  Wherever  statutes  give  penalties,  debt  is  'the 
proper  action  to  recover  them. 

Debt  is  in  some  respects  a  more  extensive  remedy  than 
assumpsit,  inasmuch  as  it  lies  apon  specialties  as  well  as 
simple  contracts,  but  it  is  not  sustainable  unless  the  sum 
demanded  is  a  sum  certain  or  capable  of  bdng  so  rendered 
by  calculation ;  nor  can  it  be  supported  for  a  debt  payable 
by  instalments,  until  all  are  due  (c);  and  it  cannot  be 
maintained  upon  a  collateral  contract*  as  a  guarantee  of  the 
debt  of  a  third  person ;  therefore  wbere  a  covenant  is  col- 
lateral, covenant  and  not  debt  is  the  proper  remedy  (d). 
For  the  same  reason  it  will  only  lie  between  the  immediate 
parties  to  a  bill  of  exchange,  and  is  not  maintainable  by 
indorsee  against  acceptor  (e),  or  against  any  but  his  imme- 
diate indorser  (f). 

The  plaintiff  in  debt  recovers  the  debt  itself,  and  also  any 
damages  which  may  be  awarded  for  its  detention. 

The  necessary  evidence  both  for  plaintiff  and  defendant 
in  those  cases  in  which  assumpsit  is  a  concurrent  remedy, 
will  be  found  under  that  head. 
Bond.  In  debt  on  a  simple  money  bond,  execution  of  the  bond 


(x)  An  sctioii  will  not  lie  in  a 
oonncy  oourt  upon  the  jadfment 
of  m  snperior  oourt.  See  19  &  20 
Vict.  c.  108,  t.  27.  Before  this, 
in  Wimtor  t.  Jharford,  12  a  B. 
603.  S.  C,  18  L.  J.,  a  B.,  14  ; 
12  Jar.  629 ;  it  wu  decided  that 
the  oonnty  oonrt  had  jnrisdietion 
on  jndgnenti  of  the  laperior 
ooorts.  One  of  the  ohjccdons 
urged  against  it  was,  that  if  the 
action  were  brought  in  a  superior 
oonrt,  it  ooold  inspect  its  own  re- 
cord ;  or  if  it  were  the  judgment 
of  another  oonrt,  obtain  it  by  ms7- 
timuM  \  but  that  it  would  be  incon- 
▼enient  to  send  the  records  of  the 
superior   courts  to   the  county 


courts.    See  Hence  v.  Jmmea^  12 
Jur.  62. 

(y)  GiAfon V.  JCtri^,  1 Q.  B.80O. 

(r)  32  Hen.  8,  c  37. 

(a)  4  Geo.  2,0.28,8.1;  Wiek^ 
Urn  T.  Zee,  18  L.  J.,  Q.  R,  2i: 
S.  C,  12  Jur.  628 ;  whidi  decided 
that  the  eoontj  court  haa  juris- 
diction in  this  actioD. 

(b)  11  Geo.  2,  c.  19,  s.  18. 

(c)  Bmidtr  v.  PHe«,  1  H.  Bl. 
547. 

{d)  Hmrritom  v.  MaUktm^  10 
M.  &  W.  768. 

(ff)  PeiMUv.ulMetf,3S.N.R. 
444. 

(/)  WaUdmM  V.  Wak9,  7  M. 
&  W.  488. 


Detinue, 


86 


is  all  that  need  be  proved.     latercst  may  be  recovered  from  Chap,  m^ 

the  day  of  payment  (g)  ;  where  conditions  are  annexed^  in 

addition  to  this  a  breach  must  be  proved. 

The  defendant  may  prove  that  he  did  not  execute  the 
bond ;  and  in  the  case  of  a  money  bond,  payment  before 
or  at  the  day  appointed ;  or  where  there  is  a  condition,  per^ 
formance ;  and  in  either  case,  satisfaction  and  discharge  by 
deed  after  breach ;  that  the  bond  was  obtained  by  fraud,  or 
is  void  by  reason  of  illegality,  or  has  been  altered  in  a 
material  point  since  execution*  He  may  (having  given  the 
proper  notice^  rely  on  infancy,  coverture,  the  statute  ,of 
limitations  (A),  or  disclmrge  under  the  Bankrupt  or  Insol- 
vent Acts. 

In  debt  on  an  award  the  execution  of  the  award  and  also  Award* 
the  submission  of  the  parties,  must  be  proved  (t). 

In  debt  for  double  value^  under  the  4  Geo.  2,  c.  28  (k),  Double 
the  plaintiff  must  prove  the  demise  or  tenancy,  the  deter-  J*^'!^"'*' 
mlnation  of  the  term,  the  holding  over,  the  demand  and  **'*'*" ''""^ 
notice  in  writing,  and  the  amount  claimed. 

The  defendant  may  disprove  any  of  these  facts,  or  shew 
that  the  plaintiff  has  waived  the  demand  and  notice. 

Nearly  the  same  remarks  apply  to  debt  fpr  double  renU 
under  the  11  Geo.  2,  c  19,  s.  18;  there,  however,  the 
notice  need  not  be  in  writing  (Z).  The  statute  only  applies 
where  the  tenant  may  determine  his  tenancy  by  notice,  and 
has  properly  done  so  (m). 

Detinue.'] — Detinue  (n)  lies  to  recover  possession  of  a  Detiims. 
chattel  wrongfully  detained,  together  with  damages  for  its 
detention;  whereas  in  trover,  the  plaintiff  can  recover 
damages  only  for  the  conversion.  Detinue  may  be  joined 
with  debt ;  trover  cannot.  Detinue  lies  agunst  a  person 
who  wrongfully  detained  the  goods,  although  he  has  since 
improperly  parted  with  their  possession  (o). 


(^)  3  &  4  Wm.  4,  c.  42,  b.  28. 
(A)  lb.  f.  3. 

(0  Brazier  v.  Jonu,  8  B.  &  C. 
124. 

(4r)  That  tlus  action  lies  in  the 
coonty  court,  iee  Wiekkam  y. 
Lee,  12  Q.  B.  521. 

{i)  TVmmtJW  t.  EawlituoHt  3 
But.  1603. 

(m)  Jokfuione  ▼.  Huddletione, 
4  B  &  C.  922. 

(«)  In  Hand  v.  Danielif  1 
L.  M.  &  P.  420,  it  waa  suggested 
that  the  action  of  detinue  would 


not  Ite  in  the  county  court,  as  the 
judgment  ia  that  the  chattel  ahall 
be  restored,  or  its  value  paid ; 
and  the  courts  have  no  means  of 
enforcing  the  specific  delivery  of 
the  chattel,  as  the  superior  courts 
have,  by  distringas.  In  Taylor 
v.  Addyman,  22  L.  J.,  C.  P.,  94 ; 
S.  C,  17  Jnr.  461,  it  was  held, 
that  detinue  would  lie  in  the 
county  court  for  a  chattel  within 
the  value  of  50/. 

(o^  Jona  V.  DowU,  9  M.  &  W. 
19.  ' 


86  Evidence  in  Particular  Actions, 

pAmr  L  With  respect  to  the  evidence,  as  what  is  said  with  respect 
to  the  action  of  trover  is  equally  applicahle  here,  it  is  suffi- 
cient to  refer  to  that  action  (^).  The  judgment  in  detinue 
is,  however,  materially  different  from  that  in  trover ;  in  the 
latter  it  being  merely  for  damages  for  the  injury  sustained 
by  the  conversion,  whereas  in  the  former  it  is  in  the  alter- 
native that  the  chattel  shall  be  restored  or  the  value  paid ; 
therefore  where  there  are  separate  parcels  of  goods,  evidence 
should  be  adduced  as  to  the  value  of  each,  and  the  judg- 
ment should  declare  the  same  accordingly;  since  the  defen- 
dant  may  elect  to  give  up  some  in  specie,  and  pay  damages 
for  the  rest  (q). 

Covenant.  CovenantJl-^CoveoMsA  lies  for  the  breach  of  a  contract 
under  seal.  The  execution  of  the  deed  upon  which  the 
action  is  brought  (r),  and  the  breach  of  the  covenant 
by  the  defendant,  must  be  proved.  If  the  covenant  be  for 
payment  of  money,  the  measure  of  damage  is  the  sum 
agreed  to  be  paid  to  the  plaintiff;  if  for  the  doing  or  per- 
forming some  other  act,  the  damage  will  be,  as  in  assumpsit, 
the  amount  of  loss  sustained  by  the  plaintiff  in  conse- 
quence of  the  breach,  which  may  vary  according  to  the 
circumstances  of  each  individual  case. 

AtRimprit.  AMum^pdt*^ — Assumpsit  lies  to  recover  damages  for  the 
non-performance  of  a  nmple  contract,  express  or  implied  (#) ; 
it  lies  for  use  and  occupation  of  land  (t) ;  on  fbre^  judg- 
ments ;  bills  of  exchange  and  promissory  notes ;  and,  gene- 
rally, an  all  contracts  not  under  seal,  it  is  the  proper  remedy. 
The  necessary  evidence  will  be  found  under  the  different 
heads ;  many  of  the  defences  which  are  mentioned  under 
goods  sold  and  delivered,  will  be  found  applicable  to  other 
actions- 
Goods  told  Ooods  Sold  and  DeUvered.2 — In  an  action  for  goods 
ttid  de.  sold  and  deliveredi  the  contract  of  sale,  either  express  or 
livered.  implied,  must  be  proved ;  also  the  delivery  of  the  goods  to 
the  defendant  or  his  authorised  agent;  a  delivery  tp  a 
carrier  named  by  the  defendant  is  sufficient  («).  If  goods 
which  are  delivered  <*on  sale  or  return"  are  not  returned 
within  a  reasonable  time,  the  sale  of  the  goods  becomes  abso- 
lute, and  the  price  may  be  recovered  in  a  claim  for  goods  sold 

(p)  Pet/,  p.  94.  (r)  Ante,  p.  81. 

(g)  PmDip  T.  Holly,  2  W.  Bl.  it)  Sladt'a  mm,  4  lUp.  91. 

853  ;  Smulford  t.  Aleoek,  10  M.  (t)  11  Geo.  2,  c.  19. 

&  W.  689.    See  faither  of  the  («)  Barlr,  Suttky,  3  Campb. 

judgment  in  detinue,  Role  1 85.  528. 
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and  delivered  (v\   Where  a  wife  is  liying  with  her  hnaband  Chap.  tii. 

an  order  by  and  deliyery  to  her  is  sufficient ;  if,  however, 

she  live  separate  from  him  and  he  allows  her  a  sufficient 
maintenance*  he  is  not  bound  by  her  contracts,  though  the 
persons  supplyinir  her  with  goods  had  no  notice  of  the 
allowance  (w).  Where  the  goods  are  above  the  value  of 
102.  there  must  be  a  note  or  memorandum  in  writing,  pay- 
ment of  earnest,  or  delivery  and  acceptance,  to  satisfy  the 
statute  of  frauds  (x).  The  mere  marxing  of  goods  by  the 
buyer,  where  the  seller  does  not  part  with  their  possession, 
is  sufficient  (tf).  It  has  been  said  tliat  there  must  have 
been  such  an  acceptance  as  deprives  the  buyer  of  the  right 
of  objecting  to  the  quantity  or  quality  of  the  goods  (z).  It 
has,  however,  been  decided  that  where  the  vendee  of  goods 
exercises  a  dominion  over  them,  as  by  re-selling  them,  there 
may  be  an  acceptance  within  the  meaning  of  the  act, 
wiUiout  the  buyer  having  examined  the  goods  or  done 
anything  to  preclude  him  from  contending  that  they  do  not 
correspond  with  the  contract  (a).  If  the  goods  are  in  the 
hands  of  a  third  party,  as  an  agent  or  wharfinger,  in  order 
to  complete  the  acceptance  he  must  have  agreed  to  hold 
them  for  the  vendee  (6).  If  the  goods  were  to  be  paid  for 
by  bill  or  on  credit,  it  must  be  shewn  that  the  defendant 
has  refused  to  give  the  bill,  or  that  the  credit  has  expired(e\ 
or  that  the  bill  has  been  dishonoured  (d)*  The  plaintiff  is 
entitled  to  recover  as  damages  the  value  of  the  goods,  which 
should  be  proved  either  by  the  agreement,  if  there  was  one, 
or  if  not,  by  general  evidence. 

The  defendant  may  deny  the  sale  or  delivery,  or  may  Defence, 
shew  that  the  credit  Las  not  expired.  Having  given  the 
proper  notice,  he  may  rely  on  infancy,  coverture,  the  sta- 
tute of  limitations,  or  his  discharge  under  the  Bankrupt  or 
Insolvent  Acts.  He  may  shew  that  the  goods  were  sold 
under  an  illegal  contract,  or  prove  payment,  a  tender,  or 
(having  given  the  proper  notice)  a  set-off,  which  equals  the 


(9)  Mou  T.  fl^Mf^  16  Q.  B. 
493. 

(w)  Mim  y.  Pick,  3  M.  & 
W.  481 ;  BMd  t.  T^mkk,  13 
C.  B.  627.  S.  C^  22  L.  J., 
C.  P.,,  161.  JliN«mMr  ▼.  T0MkU, 
8  Eir.  680.  S.  C,  22  L.  J., 
Exr.,  241. 

(x)  29  Car.  2,  c.  3,  e.  17. 

(y)  BUi  T.  BammU,  9  M.  ae 
W.36. 

(jr)  Smith  T.  6^iiniMii,  9  B.  & 
C.  561 ;  Nomum  v.  FAtV/^w,  14 


M.  &  W.  277. 

(a)  Morion  t.  TibbeH,  15  a  B. 
421.  S.  a,  19  L.  J., a.  B.,  382. 
Smmden  r.  Tepp,  4  Ezr.  399. 

(b)  FMm  T.  Nome,  16  M.  & 
W.  119.  See  also  MtrodUh  v. 
Meigh,  2  E.  &  B.364;  Humiy. 
Beehi,  8  Exr.  814,  in  which  the 
fronndt  of  decuMn  in  Morton  v. 
Hbbett  are  explained. 

(c)  Webb  T.  Fmrmtmner,  3 
M.  &  W.  473. 

{d)  Frp  T.  Hm,  7  Taunt.  397. 


88 


Evidence  in  Particular  Actions, 


Part  i.    plaintiff's  claim,  or  may  pay  money  into  court.     He  nuLf 
likewise   prove  that  the   ^oods   were   inferior  in  quality 

to  those  bargained    for,  which  will  afford  a  defence  pro 

tanto  (e). 

Where  infancy  is  proved,  the  plaintiff  may  shew  in  answer 
that  the  goods  were  necessaries  (f).  In  answer  to  the 
Htatute  of  limitations,  he  may  prove  part  payment,  or  an 
acknowledgment  by  the  defendant  within  six  years  (g) ;  but 
it  must  be  unconditional  (A).  If  part  payment  is  relied  on 
it  must  be  shewn  that  the  payment  was  on  account  of  the 
debt  for  which  the  action  is  brought,  and  that  it  was  made 
as  part  payment  of  a  greater  debt  ({)•  The  payment  may 
be  by  goods  (A).  Payment  by  one  of  two  jointly  liable 
takes  the  case  out  of  the  statute  against  both  (/)  ;  one  who 
is  jointly  liable  cannot,  hov/ever,  bind  his  co-contractor  by 
an  acknowledgment  (m) ;  nor  will  an  acknowledgment  by 
an  agent  suffice  (n).  Where  the  defendant  relies  on  a  set^ 
off,  as,  in  order  for  him  to  succeed,  his  debt  must  continue 
due  up  to  the  time  of  the  trial,  the  plaintiff  nuiy  shew  that 
he  has  paid  the  amount  claimed  by  the  defendant,  and  that 
the  set-off  was  thereby  extinguished  (o). 

Where  a  plaintiff  avails  himself  of  the  provisions  of 
sect.  68  of  the  9  &  10  Vict.  c«  95,  and  proceeds  against 
only  one  or  more  of  several  persons  jointly  answerable, 
the  defendant  or  defendants  sued  may  avail  himself  or 
themselves  of  any  set-off  or  other  defence  to  which  he  or 
they  would  be  entitled,  if  all  the  persons  liable  were  made 
defendants  (/?)• 


Goods  bar-       Ooodn  Bargained  and  Sold,'] — An  action  for  goods 

guned  and  l)argained  and  sold  lies,  where  the  property  in  the  goods 

has  passed  by  sale  to  the  defendant,  although  there  has  been 

no  delivery  to  him  (q).     If  they  are  within  the  statute  of 

frauds  there  must  have  been  a  part  acceptance  (r),  part  pay- 


(0  Mondei  v.  Sietle,  8  M.  & 
W.858. 

(/)  P€ter8  V.  Fleming,  6  M. 
&  W.  42. 

(g)  9  Geo.  4,  c.  14. 

(A)  Tanner  v.  Snmrt,  6  B.  & 
C.  603. 

(i)  Tippetief.  Heane,  1  CM. 
&  R.  252 ;  Bum  t.  Bouiton,  2 
C.  B.  476. 

(A)  Hooper  t.  StephenM,  4  A. 
&  E.  71 

(0  Whiieomb     v.     %rhiting. 


Dong.  652 ;  1  Smith's  L.  C.  482 
(4th  edit.) ;  see  notes, 

(m)  9  Geo.  4,c  14,  s.  1. 

(a)  Ngdey,  Joknnn, 2 B. N. C. 
776. 

(o)  Bgton  v.  Littledate,  4  Ear. 
159. 

{p)  Role  90. 

( g)  AtHnton  v.  Belt,  8  B.  &  C. 
277;  Alexander  v.  Gardner^  I 
B.  N.  C.  671. 

(r)  Norman  v.  PHUipe,  14 
M.  &  W.  277. 
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menty  or  written  memoninduiD*    The  plaintiff  is  entitled  to  Chap.  tii. 

reooTer  as  damage  the  whole  value  of  the  goods  ($)•  

The  evidence  will  be.  found  under  Ooodg  sold  and  de- 
liveredn 

Work^  Labaurf  and  Jlfaterials,']  — The  action  for  work  Work,  U- 
and  labour  lies  when  work,  either  bodily  or  mental  (^),  has  ^'*'»  ,•"* 
been  done  by  the  plaintiff  for  the  defendant  under  a  con*  "****"*'** 
tract)  expressed  or  implied.    If  materials  have  been  provided 
they  may  be  joined.     The  plaintiff  must  prove,  first,  the 
contract  express,  if  there  be  one ;  if  not,  the  circumstances 
from  which  it  arises.     Secondly,  the  performance  on  the 
plaintiff's  part;  and  lastly,  the  value  of  the  work  either 
by  the  terms  of  the  agreement,  if  it  was  settled ;  if  not, 
generally. 

The  defendant  may  shew  in  defence  that  he  did  not  order  Defisnoe. 
the  work ;  that  credit  was  not  given  to  him ;  that  the  work 
was  not  done ;  that  the  work  was  not  done  according  to 
contract  (u) ;  or  that  the  work  was  done  under  a  contract 
not  yet  executed  (r).  Though  the  plaintiff  has  derived 
some  benefit  from  the  work,  he  may  still  shew,  in  reduction 
of  damages,  that  it  was  improperly  done. 

This  form  of  action  being  that  usually  adopted  by  attor* 
neys,  surgeons,  apothecaries,  servants,  &c.,  some  remarks 
are  added  as  to  the  proof  of  their  cases. 

Attorneys.'] — Attorneys  must  prove  the  retainer  by  the  Attonieyt. 
defendant,  that  the  business  was  done,  and  must  be  prepared 
to  prove  that  a  signed  bill  was  duly  delivered  to  the  de- 
fendant one  month  before  action  (917).  An  agency  bill  is 
taxable,  and  must  therefore  be  delivered  (x).  Where  the 
plaintiff  has  added  an  account  stated,  if  he  has  delivered 
no  bill  he  cannot  succeed,  although  he  proves  that  the  de- 
fendant  assented  to  the  items  Qy).  The  bill  may  be  proved 
by  a  copy,  or  duplicate  original,  without  notice  to  pro- 
duce (z). 

The  defendant  may  shew  that  the  plaintiff  is  uncertificated.  Defence, 
or  that  no  signed  bill  has  been  delivered  (a).     The  bill 
having  been  delivered,  the  unreasonableness  of  the  charges 
cannot  be  objected  to,  since  the  defendant  might  have  had 

(f)  Hankep  v.  Smith,  Peake,  (x)  Smith  v.  Dm€B,  4  Exr. 

57.  32.    S.  a,  19  L.J.,  Ejef.,  60; 

(0  Orafton   v.    Armitage,   2  13  Jnr.  518. 
C.  B.  336.  (y)  Brooks  Y.Boek€tt,OQ.B. 

(«)  Sinclair  v.  Bowlei,  9  B.  5c  847. 
C.  92.  (z)  Collins^  v.  JVewtek,  6  B.  & 

(9)  XotM  to  Cutler  v.  Powell,  C.  394. 
2  Smith's  L.  C.  1.  (a)  6  &  7  Yict.  c  73,  s.  26. 

(w)  6  &  7  Vict.  c.  73,  s.  37. 
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Parti,    it  taxed (6);  nor  can  the  plaintiff's  neg^ligence  be  shewn 

as  a  defence  (c),  except  it  hias  been  such  as  to  deprive  the 

defendant  of  all  benefit  {d).  If  such  is  the  case*  even  the 
disbursements  cannot  be  recovered  {e).  The  defendant  may 
prove  a  special  agreement,  whereby  the  plaintiff  undertook 
to  charge  only  costs  out  of  pocket,  or  the  like  (f). 

niyndani.  JPhysicians^ — ^A  physician  can  maintain  no  action  for 
fees  or  travelling  expenses,  unless  he  can  prove  that  the 
defendant  has  made  a  special  contract  (^). 

Smgeons.  Surgeons^l^^A.  surgeon  must  if  h^  practises  within  the 
city  of  London,  or  witi^  seven  miles  of  it,  be  prepared  to 
prove  that  he  has  been  examined  and  licensed  by  the  College 
of  Surgeons  (/i).  If  a  surgeon  has  not  an  apothecary's 
certificate  he  cannot  charge  for  medicines,  except  those  an- 
cillary to  surgical  cases  (t;.  K  he  is  also  an  apothecary, 
he  may  recover  for  both  attendances  and  medicine  (A). 

Apothe-  ji/Ni^/iecariet.]«~ Apothecaries  must  first  prove  their  right 

to  sue  by  having  practised  previous  to  the  1st  August  1815, 
or  having  obtained  a  certificate  from  the  Apothecaries' 
Company  (Q.  The  certificate  proves  itself,  when  pro- 
duced (m). 

The  defendant  may  shew  in  defence  that  the  plaintiff,  if 
a  surgeon,  was  unlicensed,  or  if  an  apothecary,  uncertifi- 
cated ;  that  from  the  plaintiff's  negligence,  or  want  of  skill, 
he  has  received  no  benefit,  or  that  the  charges  are  un- 
reasonable. 

Servanis.} — Servants  suing  for  wages  must  prove  the 
retainer  or  service,  and  the  amount  of  wages.  If  a  servant 
quits  the  service  before  the  period  has  expired,  he  can  re- 
cover nothing  (n).  A  general  hiring  depends  on  the  custom ; 
it  is  usuallv  for  a  year(o),  though  the  wages  are  paid 
monthly  ( j?).    In  th!l  case  of  menial  servants  the  contract 

(b)  WilUami  r.Firiih,  1  Dong.  159,  overraling  Onmaif  v.  te 

198.  Cierct  2  Camp.  144. 

(e)  Tn^ler  t.  ^Laghtam^  2  (t)  Aili9omv.  Haydom,  ABmg. 

N.  R.  136.  619. 

(d)  Btaetjf  v.  Carier,  12  A.  &  {k)  Htmdey  v.  HeHton,  4  C.  & 

£.  373.  P.  110. 

(tf)  Lemit  v.  Smmuel,  8  Q.  B.  (/)  55  G«o.  3,  c.  194,  t.  21. 

685.  (m)  14  &  15  Viet  c.  99,  a.  8. 

(/)  /oMCffv.  Itemiff,  5  A.  &E.  (»)  Hmimam  t.  BuimoiM,  2  G. 

529.  &  P.  510. 

(^)  Veiick  T.  AfM«f/,  3  Q.  B.  (o)  Bemiom  t.  Oottwer,  4  Bing. 

928.  309. 

(A)  3  Hen.  8.  c.    11,  a.   1;  (p)  Fawetitv.  Ca»k,  6  B.  & 

Cap9  T.  Hawhndg,  2  M.  &  W.  Ad.  904. 
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may  be  determined  by  a  xnontb's  wanting  on  either  side  (q).  Chap.  yii. 

If  a  master  torn  away  a  domestic  servant  withoat  good 

caose,  be  most  pay  a  month's  wages  in  advance.  This  cannot 
be  recovered  onder  a  claim  for  work  and  laboor,  bot  the 
plaintiff  most  specially  state  his  caose  of  action  (r). 

A  servant  who  is  wrongfully  discharged  may  treat  the 
contract  as  rescinded,  and  soe  for  his  actoa}  service,  or  he 
may  soe  on  the  contract  for  hb  wrongful  dismissal,  but 
having  once  sued  on  the  contract  he  cannot  afterwards 
soe  for  his  work  and  labour  (s). 

Money  LentJ] — The  action  for  money  lent  lies  where  Money 
money  has  been  lent  to  the  defendant,  or  to  a  third  person,  on  ^^^^ 
his  sole  credit;  where  money  is  lent  to  be  repaid  by  the 
defendant  on  demand,  or  he  is  to  do  some  act,  the  action 
lies  if  he  omits  to  do  the  act  (c)«     An  I.  O.  U.  is  not  in 
itself  evidence  of  money  lent  (ti). 

* 

Money  paidJ] — Money  paid  lies  where  the  plaintiff  has  Money 
paid  money  for  the  defendant  by  his  request,  either  express  P*i<^' 
or  impliea ;  either  by  way  of  contribution  M,  or  as  a 
sorety  (w),  as  the  accommodation  acceptor  of  a  bill  (x) ;  or 
under  a  I^d^  obligation,  as  where  a  tenant  onder  threat  of 
distress  pays  taxes  which  his  landlord  is  bound  to  pay(y); 
and  it  lies  althoogh  the  plaintiff  is  not  relieved  from  any 
liability  in  conseqoence  of  the  payment  (z).  The  plaintiff 
most  prove  the  express  agreement  if  there  be  one ;  if  not, 
those  facts  from  which  a  promise  to  repay  may  be  implied. 

Money  had  and  received?^ — ^Money  had  and  received  Money  bad 
lies  to  recover  money  which  belongs  to  the  plaintiff,  hot  has  ^  ^^ 
been  obtained  by  the  defendant  by  fraod  (a);  by  extortion ;  ^^^ 
by  the  improper  om  of  legal  process  (&) ;  by  legal  doress(c) » 


iq)  Namlan  t.  AbUit,  2  C.  M. 
&R.54. 

(r)  FiwingM  ▼.  TUdal,  1  Exr. 
295.  S.  C,  11  Jar.  97.  As  to 
who  are  menial  serranta,  see 
Nowian  v.  AbMtt  ante,  and  Tbdd 
T.  Ktrriekf  8  Ezr.  151. 

(f>  Ooeimem  ▼.  Poeoek,  15 
Q.  B.  576. 

(0  Bri9iaw§  r.  Needkam,  9 
M.  ft  W.  729. 

(«)  Fetmmaytr  t.  Adeoek,  16 
M.  &  W.  449. 

(v)  Prior  y.  Hemkrow,  8  M. 
&  W.  873. 

(w)  Ktmp  r.  Finden,  12  M.  & 
W.  421 ;  Powtui  V.  Ftrrand^  6 


B.  &  C.  439 ;  Pitt  v.  Punmrd, 
8  M.  &  W.  539. 

(x)  Garrttrd  t.  CottrtU,  10 
Q.  a  679. 

iy)  Exotic,  Partridge,  1 T.  R. 
310,  Hooper  f,  Dr^ffy,  1  Exr. 
17. 

(;r)  Britain  t.  X/oyif,  14  M. 
&  W.  762 ;  Lewie  v.  CampheU, 
8  C.  B.  541.   S.  C.  14  Jnr.  396. 

(a)  Croeiford  ▼.  Winter,  1 
Campb.  124. 

(b)  DukedeCadaoalr.  CoUine, 
4  A.  &  E.  858. 

(e)  Cheew.Pkippt,BS.V.K. 
381. 
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or  wrongful  detention  of  goods  (d) ;  or  by  a  refusal  to  do 
what  the  defendant  was  legally  bound  to  do(6).  It  lies 
where  the  defendant  has  received  money  paid  by  the  plaintifT 
under  a  mistake  or  forgetfulness  of  facts  (^),  but  not  where 
it  has  been  paid  under  a  mistake  of  law  (g).  It  lies  also 
where  money  has  been  paid  on  a  consideration  which  has  after- 
wards failed  (A) ;  as  a  deposit  on  a  bargain  which  has  gone 
off,  or  paid  to  a 'company  for  shares  in  an  abortive  scheme  (i)^ 
The  plaintiff,  in  order  to  succeed,  must  prove  the  receipt  of 
the  money  by  the  defendant,  and  his  own  title  to  recover  it. 
Where  the  person  receiving  the  money  is  a  mere  agent  of 
another  to  whom  he  is  accountable  (^),  or  where  it  is  paid 
to  a  third  party  who  has  not  acknowledged  that  he  holds  it 
for  the  plaintiff  (/),  the  action  does  not  lie. 

Inter ett.]  ^Interest  is  recoverable  in  any  case  where 
there  has  been  an  express  contract  to  pay  it,  and,  by  the 
custom  of  merchants,  on  bills  of  exchange  (m).  In  other 
cases  it  may  be  recovered  as  damages  from  the  time  when 
the  debt  was  due,  if  payable  by  a  written  instrument  at  a 
certain  time ;  if  not,  from  the  time  when  a  written  demand 
of  it  was  made  (ii)« 

Account  stated,] — On  an  account  stated,  the  plaintiff 
must  prove  an  absolute  und  unqualified  (o)  acknowledgment 
by  the  defendant  of  his  claim.  It  ought  to  appear  that  the 
account  was  stated  with  reference  to  former  transactions  (p)» 
An  oral  admission  of  a  debt  due,  for  goods  sold,  is  evidence 
of  an  account  stated,  although  the  agreement  of  sale  was 
in  writing  (^).  An  I.  O.  U.  is  good  evidence  of  an  account 
stated  with  the  party  to  whom  it  is  given,  though  his  name 
is  not  on  it  (r);  an  award  made  by  an  arbitrator  is  not  («)• 
Where  a  balance  due  under  a  deed  is  admitted,  the  action 


((f)  Valpy  V.  Manfey,  1  C.  B. 
594;  AihrnoU  ▼.  Wainunigkt^  2 
Q.  B.  837  ;  Wakefield  t.  New- 
bon,  6  Q.  B.  276  ;  Oatee  v.  Hud-- 
ton,  6  £zr.  346. 

{e)  Parker  v.  Great  Weatem 
Railway  Company^  7  S.  N.  R. 
835. 

(/)  Kelly  V.  Solari,  9  M.  & 
W.54. 

(jf)  Knibbe  v.  Hall,  1  Esp.  84 ; 
Higgi  t.  Scott,  7  C  B.  63 

{h)  Young  ▼.  Cole,  3  B.  N.  C. 
724. 

(t)  WaUtab  ▼.  SpotiUwood,  15 
M.  &  W.  501  :  Jarrett  ▼.  Ken. 
nedyy  6  C.  B.  319. 

(k)  Slepkene  v.  Badcock,  3  B. 


&  Ad.  354 ;  Barlow  v.  Brown f 
16  M.  ae  W.  126. 

il)  Brind  ▼.  Hampikire,  1  M. 
&  W.  365 ;  Lilly  t.  Hayte,  5  A. 
&  £.  548. 

(m)  Page  ▼.  Newman,  9  B.  8t 
C.  378. 

(n)  3  Sc  4  Wm.  4,  c  42,  t.  28. 

(o)  Wayman  v.  HUlyard,  7 
fiing.  101. 

(p)  Clarke  v.  Webb,  1.  C.  M. 
&R.  29. 

(9)  NewhaUw.  HoU,  6  M.  & 
W.  662. 

(r)  Feeenmayer  v.  Adeock,  16 
M.  &  W.  449. 

(t)  Bate$  V.  T\fwnley,  2  Ezr 
152.    8.  C.  12  Jur.  606. 
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most  be  on  the  deed  [t).    An  infant  cannot  state  an  account.  Chap.  vii. 
eren  for  necessaries,  but  he  may  ratify  it  after  he  is  of 


JBiUs  and  Promiuory  Notea.] — In  an  action  on  a  bill  or  Bills  and 
promissory  note,  if  it  be  by  payee  against  acceptor  or  maker,  promisaoiy 
pfove  the  handwriting ;  the  acceptance  of  a  bill  admits  the  "°^^ 
making  (v). 

If  the  action  is  by  indorsee,  prove  in  addition  the  hand* 
writing  of  the  indorsement 

In  an  action  by  indorsee  against  a  drawer  or  previous  Defence. 
indorser,  prove  first,  the  indorser's  signature,  which  admits 
the  signature  and  ability  of  all  previous  parties  ;  secondly, 
presentment  for  payment  or  acceptance,  and  dishonour; 
thirdly,  notice  of  dishonour,  or  a  sufficient  excuse  for  not 
giving  it  (w). 

In  defence  the  defendant  may  shew  that  the  bill  or  note 
is  not  properly  stamped.  That  the  signature  is  a  forgery. 
That  a  material  alteration  has  been  made  in  the  bill  with* 
out  the  consent  of  defendant  (x).  That  defendant  when 
he  accepted  or  indorsed  the  bill  was  insane,  or  too  intoxi- 
cated to  understand  the  effect  of  the  contract,  within  the 
knowledge  of  plaintiff:  but  not  otherwise  (^).  He  may 
also  show  that  his  signature  was  obtained  by  fraud,  that 
there  was  no  consideration,  or  that  the  consideration  was 
illegal.  In  these  three  cases,  if  the  action  be  by  indorsee 
it  must  also  be  proved  that  he  took  the  bill  with  know* 
ledge  of  the  facts,  or  then  overdue,  or  that  he  gave  no 
consideration  for  it.  He  may  also  prove  payment  to  the 
plaintiff  or  a  previous  holder,  unless  the  payment  was  made 
to  the  plaintiff  by  a  previous  holder  upon  the  understand- 
ing  that  the  plaintiff  should  sue  for  his  benefit  {z) ;  and  if 
the  action  be  against  an  indorser,  he  may  show  that  the 
plaintiff  has  discharged  him  by  giving  time  to  the  acceptor 
or  previous  indorser  (a). 

For  not  accepting  Ooods.2 — In  assumpsit  for  not  accept-  For  not 
ing  goods,  prove  the  contract,  which  if  within  the  Statute  of  accepting 


</)  Middlediich  v.  Ellis,  2 
£xr.  623. 

(«)  WilliamiY.  Mowr,  11  M. 
A  W.  256. 

(r)  SmilA  ▼.  Marsaek,  6  C.  B. 
486.  S  C,  12  Jnr.  1050.  Nalu 
fas  V.  Lyle,  3  £zr.  446. 

(v)  At  to  what  ezcutes  notice. 
Me  Bylet  on  Bills,  p.  219.  See 
alfo  Count  t.  Thompaon,  7  C.  B. 
400.    S.  C.»  13  Jur.  495. 


(jT)  Master  v.  Miller,  4  T.  R. 
320 ;  1  Smith's  L.  C.  686  (4th 
fdit.);  see  notes. 

(y)  Oore  T.  Gibson,  13  M.  & 
W.  623  X  Mollan  t.  Camrour,  2 
Exr.  487.    S.  C,  12  Jar.  800. 

(z)  Williams  r,  James,  15  Q.  B. 
498.  S.  C,  19  L.  J.,  Q.  B.,  445  ; 
14  Jnr.  699. 

(a)  Bjles  on  Bills,  c.  18. 
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Defence. 


Lien. 


Evidence  in  Particular  Actions. 

Frauds  must  be  in  writing,  unless  there  has  been  payment 
of  earnest  or  part  acceptance.  Prove  the  performance  of 
all  conditions  precedent  on  the  plaintiff's  part,  and  refusal 
of  the  defendant  to  accept.  The  damages  are  the  difference 
between  the  contract  price  and  the  market  price  on  the  day 
the  contract  is  broken  (&). 

The  defendant  may  prove  that  the  goods  did  not  corre- 
spond with  the  sample,  or  were  not  such  as  were  men- 
tioned in  the  contract.  For  other  defences,  see  Goods  sold 
and  delivered. 

On  Warranties.'] — In  an  action  on  a  warranty  the  plain* 
tiff  must  prove  an  express  warranty  on  the  part  of  the 
defendant ;  the  price  being  high  is  no  evidence  of  warranty. 
He  must  also  prove  a  breach  of  the  warranty  at  the  time  of 

sale. 

Trover.'] — In  trover  the  plaintiff  must  prove  either  a 
property  in  the  goods,  coupled  with  a  right  of  possession,  or 
a  possession  actual  or  constructive  by  the  plaintiff,  the  con- 
version by  the  defendant,  and  the  value  of  the  goods. 

A  special  property,  as  that  of  a  bailee,  is  sufficient  (c), 
and  against  a  wrong  doer  mere  possession,  as  that  of  a  finder, 
is  enough  (<f  )• 

The  conversion  may  be  actual,  as  by  a  wrongful  sale,  in 
which  case  no  demand  by  the  plaintiff  need  be  proved  (€% 
or  by  a  refusal  to  deliver  them  to  the  plaintiff  when  de- 
manded ;  this,  however,  is  not  of  itself  a  conversion,  but 
only  evidence  of  such ;  in  the  latter  case  the  defendant  must 
have  the  power  to  deliver  them  when  they  are  asked  for  (e) ; 
he  is  not  guilty  of  a  conversion  because  he  does  not  at  onoe 
restore  the  chattel,  where  it  is  not  at  the  moment  in  his 
possession  and  under  his  own  immediate  control  (/)•  The 
plaintiff  is  entitled  to  recover  as  damages  the  value  of  the 
goods,  and  damage  for  their  detention. 

The  defendant  may  disprove  the  plaintiff's  property  in 
the  goods,  or  the  conversion,  or  may  show  Uiat  he  has 
delivered  them  up  to  the  true  owner  (g)^  or  he  may  give 
in  evidence  the  Statute  of  Limitations,  or  shew  that  he  has 
a  lien  general  and  particular  for  work  done  upon  the  goods 


(i)  Boormmi  v.  Nath,  9  B.  & 
C.  145. 

(e)  NicoUi  T.  Btuiard,  2  C.  M. 
&  R.  659. 

(d)  Armory  v.  Dehamrie,  1 
Str.  504  ;  1  Smith's  L.  C.  256 
(4th  edit.);  Bridgtt  v.  Hawtu* 
worth,  15  Jnr.  1079. 


(e)  Bdwori*  v.  Booper,  11 
M.&W.363. 

(/)  Qm*t  V.  JiivAeff,  2  Soott, 
663.  TbiPM  T.  XnM»i  7  C.  B. 
608. 

(g)  Chetmm  v.  &r«//,  6  Eior. 
341. 
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or  hy  a  special  agreement  with  the  plaintifT.     Bankers,  Chap.  yu« 

innkeepers,   wharfingers,  attorneys,  factors,  dyers,  calico 

printers,  packers,  and  insurance  brokers,  have  by  usage 
liens  upon  goods  entrusted  to  their  charge,  for  their  general 
balance.  Carriers  have  a  lien,  but  whether  general  or  par« 
ticular  is  disputed.  In  other  cases  the  lien  is  only  on  the 
particular  chattel  upon  which  something  has  been  done,  as 
a  fimrier  who  has  shod  a  horse,  the  owner  of  a  stallion 
which  has  covered  a  mare  (A).  But  where  nothing  has 
been  dotu  on  the  chattel  there  is  no  lien.  Hence  a  livery 
stable  keeper  or  innkeeper  has  no  lien  on  a  horse  (t),  nor 
has  the  unpud  vendor  of  real  property  a  lien  on  the  title 
deeds  (A)^  or  a  conveyancer  on  papen  left  in  his  posses- 
sion (/)•  A  lien  can  never  exist  where  possession  is  not 
continued,  as  where  goods  are  to  be  paid  for  on  credit,  or 
where,  as  in  the  agistment  of  milch  cows,  the  owner  must 
by  necessary  implication  have  the  occasional  possession  for 
the  purpose  of  milking  (nt).  Another  defence  which  may  Stoppage 
be  set  up  is,  that  the  defendant  being  the  unpaid  vendor  of  ^  tnmitii. 
the  goods,  has  stopped  them  in  transitUf  the  vendee  being 
insolvent  (n). 

JVefpOM.]— Trespass  (o)  lies  when  a  trespass  has  been  Tmptm. 
committed  by  the  defendant  or  his  agent,  or  by  his  cattle, 
on  plaintiff's  land.  The  plaintiff  must  show  an  immediate  To 
possession  in  the  land.  The  general-  owner  of  hmd  may, 
however,  maintain  trespass  for  injury  to  the  subsoil,  though 
he  has  let  the  herbage  to  another  (p)«  The  ownership  of 
wastes,  rivers,  walls,  ditches,  &c.  is  proved  either  by  docu* 
mentary  evidence  of  tide  or  acts  of  ownership.  The  plain- 
tiff must  prove  that  the  trespass  was  committed  by  the 
defendant  or  his  agent  duly  authorized,  either  by  previous 
command  or  subsequent  assent;  in  the  latter  case  the 
agent  at  the  time  of  the  trespass  must  have  assumed  to 
act  for  defendant  (^).  Evidence  should  be  adduced  of  the 
extent  and  amount  of  damage  done. 


(A)  8e^9  T.  Morgtm,  4  M. 
&  W.  27a 

(i)  BmUk  ▼.  i^MTlow,  6  a  B. 
132.  S.  C  12  Jur.  377.  Or- 
cUrd  T.  BMktirmoy  19  L.  J., 
C  P.,  303. 

{k)  Ooode  T.  Bmrtomf  I  Ezr. 
189.     8.  C,  llJnr.  861. 

(0  StHuUium  T.  Boekiey,  15 
M.  it  W.  553. 

(m)  Jmeknm  t.   CwmNM,  5 

JS«   Ot    Tim    342. 

(a)  LieJtimrrow  v.  Moion,  2 
T.  R.  63  ;  1  Smith's  L.  C.  595 


(4tfa  edit.) ;  see  Meier. 

(o)  Although  thew  sctioni  hi 
the  oonnty  ooart  are  of  tort  gcn^ 
nlly,  whether  trespeM  or  ceie,  it 
is  thought  belt  to  arraDge  them 
imder  tiie  formi  as  they  existed 
fai  the  iaperior  ooorti  before  the 
Common  Law  Prooodnre  Act,  15 
&  16  Vict  c.  76. 

( »)  Que  T.  G/m,  5  C  B.  533. 
&  C..  12Jur.  185. 

(q)  WiUon  t.  Tmamon,  6 
S.  N.  R.  894. 
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Evidence  in  Particular  Actions. 


Pakt  t.        The  defendant  may  disprove  the  commission  of  the  tres* 

pass,  either  by  denyinjf  the  fact,  or  shewing  that  it  occurred 

by  plaintiff's  fault,  as  by  defect  of  fences ;  or  may  show 
that  the  plaintiff  was  not  possessed  of  the  place  in  question 
at  the  time  when  the  trespass  was  committed ;  but  he  cannot 
dispute  the  plaintiff's  title,  or  set  up  any  title  in  himself 
which  would  limit  the  plaintiff's  (r).  He  may  shew  leave 
and  licence  from  the  plaintiff,  express  or  implied  from 
previous  circumstances.  He  may  also  show  satisfaction  to 
the  plaintiff  by  payment  or  otherwise,  or  a  release,  or  may 
rely  on  the  Statute  of  Limitation. 
To  goods.  Trespass  is  the  proper  form  of  action  where  the  plaintiff's 
goods  are  taken  away,  or  injured  by  the  wilful  or  immediate 
act  of  the  defendant.  If  the  injury  is  only  consequential  (s) 
or  committed  by  a  servant  of  the  defendant,  case,  not  tres- 
pass, is  the  proper  remedy  (t). 
Aisault.  Trespass  also  lies  for  an  assault,  or  any  other  direct  per- 

sonal injury  committed  by  the  defendant  on  the  plaintiff,  as 
false  imprisonment  or  obstruction  of  his  personal  liberty  (ti). 
The  plaintiff  must  prove  the  commission  of  the  acts  com- 
plained of  by  the  defendant,  and  the  damage  resulting 
therefrom.  He  may  recover  not  only  for  the  damage  that 
has  actually  occurred,  but  for  such  as  probably  will  be  the 
immediate  result  of  the  wrongful  act  (v). 

The  defendant  may  show  tJiat  the  act  complained  of  was 
done  under  process  or  authority  of  law.  In  assault  he  may 
prove  that  the  plaintiff  assaulted  him  first,  and  that  he,  the 
defendant,  only  acted  in  self-defence,  or  that  he  acted  in 
defence  of  his  possession  of  a  house  or  goods.  He  may 
also  show  that  the  damage  sustained  by  the  plaintiff  is  not 
as  great  as  he  alleges. 

'  If  the  defendant  relies  on  self-defence,  the  plaintiff  may 
show  in  reply  that  the  violence  used  was  excessive,  and 
more  than  the  occasion  would  justify. 


Defienoe. 


Cue.  CaseJ] — An  action  on  the  case  lies  for  injuries  and 

Injnriaito  obstructions  to  incorporeal  hereditaments,  as  disturbance 

l,^^^^^^     of  common  or  right  of  way ;  diversion  of  watercourses ; 

ments.        nuisances,  as  by  building  a  roof  so  as  to  throw  water  on 

plaintiff's  premises  (n?),  or  carrying  on  an  offensive  trade,  so 

as  to  render  enjoyment  of  life  or  property  uncomfortable ; 

so  by  building  or  otherwise  obstructing  the  light  and  air 

around  plaintiff's  house.    In  all  these  cases  the  plaintiff 


(r)  Ante,  pp.  38,  39. 

(«)  Ltamt  T.  Bray,  3  East, 
593. 

(0  Whtaity  T.  Patrick,  2  M. 
&  W.  650. 


(«)  Btrdv.JaM9,  7  Q.  B.  742. 

(9)  BotUoU  T.  Stallebreu,  11 
A.  &  E.  301. 

(w)  Fetp  r.  Prentice,  I  C.  B. 
829. 
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must  prove  the  existence  of  the  right  on  his  part,  the  Crap.  tii. 

obstruction  thereof  hy  the  defendant  and  the  amount  of 

damage  he  has  sustained. 

The  defendant  cannot  dispute  plaintiff*s  title,  but  may 
give  in  evidence  the  same  defences  which  have  been  men- 
tioned under  trespass  to  land. 

Case  is  also  the  proper  remedy  against  carriers  for  not 
carrying  or  delivering  goods  safely.  They  are  at  common 
law  insurers,  and  liable  for  all  accidents  except  by  the  act  of 
God  or  the  king's  enemies  [x) ;  but  by  the  1  Will.  4,  s.  68, 
they  may,  by  affixing  notices  in  their  offices,  restrict  their 
liabilities  in  the  case  of  gold,  trinkets,  silks,  or  other  valu« 
ables,  where  the  package  exceeds  10/.  in  value.  If  the 
notice  is  given,  they  are  protected,  though  guilty  of  gross 
fie^fS^VLce  (^),  but  not  against  the  felonious  acts  of  their 
servants  (;?)•  In  actions  against  carriers,  it  is  not  necessary 
to  prove  any  contract ;  therefore  a  railway  company  is  liable 
to  a  servant  for  loss  of  his  baggage,  though  his  fare  is  paid 
by  his  master  (a). 

Case  lies  also  for  negligent  acts  committed  by  the  defen-  To  person 
dant  or  his  servants,  by  which  the  plaintifif  or  his  property  ^^  P>^ 
is  injured,  as  by  the  negligent  driving  of  a  carriage,  or  ^^' 
sailing  of  a  ship ;  so,  if  the  plaintiff  were  a  passenger  in  a 
public  carriage,  although  the  injury  in  part  arose  from  the 
unskilful  management  of  the  carriage  in  which  he  was  (h). 
But  he  cannot   recover  if  such  injury  could  have  been 
avoided  by  the  exercise  of  reasonable  care  on  the  part  of 
the  plaintiff,  or  the  person  having  the  management  of  the 
carriage  or  vessel  in  which  he  is  (c). 

Case  lies  also  for  neglecting  properly  to  enclose  dan- 
gerous premises.  In  all  these  cases  the  plaintiff  must  prove 
negligence  upon  the  part  of  the  defendant,  or  if  the  act  be 
committed  by  a  servant,  prove  the  service  and  negligence 
on  his  part.  A  master  is  not  liable  for  the  wanton  or 
nudicious  acts  of  his  servant  (cQ,  nor  for  unauthorised  acts 
committed  by  him  beyond  the  scope  of  his  employment  (e). 
A  master  is  not  liable  to  his  servant  for  the  negligent  acts 
of  his  fellow-servant  {f), 

{x)  Forward   t.    Pittard,    1  (c)  Thorogoody.  Bryan^  and 

T.  R.  33,  per  Lord  Mansfield.  Caitlm  v.  UilU,  8  C.  B.  115. 

(y)  Hinton  v.  Dibbin,  2  Q.  B.  (d)  M*Manu9  ▼.    Criekett,    1 

646.  East,   106;   Croft  ▼.  Alison,  2 

(s)  1  Will.  4,  c.  68,  8.  8.  B.  &  A.  590. 

(a)  MarshailY,  York  and  New-  (e)  Joel  y.  Morison,  6  C.  &  P. 
eaetle    Railway    Company,    21  501. 

L.  J.,  C.  P.,  34.  (/)  Wigmore  v.  Jay,  5  Exr. 

(b)  Riybey  ▼.  Hewitt,  5  Exr.      354.    S.  C,  19  L.  J.,  Exr.,  300. 
240.    S.  C,  19  L.  J.,  Exr.,  291.      Hutchimon  y.  The  York,  New- 
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Part  i.        The  owner  of  a  wild  animal,  or  of  a  tame  one  if  he  knows 

of  its  ferocity  or  habit  of  doing  injury,  is  answerable  for  all 

damage  ensuing  by  its  acts  (g). 

The  defendant  may  disprove  any  of  the  facts  which  the 
plaintiff  is  bound  to  prove,  or  show  that  the  act  complained 
of  arose  from  such  negligence  on  the  part  of  the  plaintiff 
that  the  defendant  could  not  by  the  exercise  of  ordinary 
care  have  avoided  it  (A),  or  that  the  damage  is  not  so  great 
as  the  plaintiff  alleges. 

Action  by        Actions  by  Executors  of  Persons  kiUed.] — When  a 

ezecaton     person  is  killed  by  the  wron^M  act,  neglect,  or  default  of 

kiikd^'^'    another,  an  action  may  be  brought  in  the  name  of  the 

deceased's  executor  or  administrator,  for  the  benefit  of  the 

deceased's  wife,  husband,  parent,  or  child,  amongrgt  whom 

the  damages  are  to  be  divided  as  the  jury  direct  (t). 

Other  Other  Cases.] — Case  is  also  the  proper  remedy  against 

^^'^^  innkeepers^  carriers,  or  other  bailees,  for  injuries  done  to 

goods  entrusted  to  them. 

Also  for  deceitful  representations  made  to  the  plaintiff, 
by  which  he  is  injured ;  but  this  action  does  not  lie  in  tort 
unless  the  representation  is  shown  to  be  false  to  the  know- 
ledge of  the  person  making  it  (k). 

Case  also  lies  for  infringement  of  patents  or  copyright. 


cattle    and    Benrick    Railway  (A)  Daoief  v.  Mann,  10  M  & 

Company,  5  Ezr.  343 ;  19  L.  J.,  W.  546. 

Ezr.,  296.     Wiggett  t.  Fmt,  20  (0  9  &  10  Vict  c.  93. 

Jur.  955.  (k)  Ormrod  t.  Huth,  14  M.  & 

df)  May  V.  Burdett,  9  Q.  B.  W.  651 ;  Bawliny  t.  Bell,  1 C.  B. 

101.  951. 
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On  the  dsy  named  in  the  snmmons  l!he  plaintiff  should 
appear  in  court,  and  the  defendant  must  appear  to  answer 
the  plaint.  On  answer  being  made  in  court,  the  judge 
proceeds  to  try  the  cause  in  a  summary  way,  and  give  judg- 
ment without  pleading  or  formal  joinder  of  issue  (a). 

(a)  9  &  10  Ylct  e.  95,  a.  74. 
B2 
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Commitment  for  Contempt. 


Adjourn- 
ment. 


Part  i.  Adjournment.'}  —The  judge  may  make  orders  for  grant- 
ing time  to  the  plaintiff  or  defendant  to  proceed,  and  may 
adjourn  any  court,  hearing,  or  further  hearing  of  a  cause, 
as  may  seem  fit  to  him  (6) ;  and  when  anything  required 
by  the  practice  of  the  court  to  be  done  by  either  party 
before  or  during  the  hearing,  is  not  done,  the  judge  may,  in 
his  discretion,  and  on  such  terms  as  he  thinks  fit,  adjourn 
the  hearing,  to  enable  the  parties  to  comply  therewith  (c). 
The  parties  themselyes  may  also  by  consent,  at  any  time 
before  the  cause  is  called  on,  postpone  the  hearing  to  such 
subsequent  court  as  the  judge  may  direct  (d). 

Where  a  cause  is  adjourned,  no  order  of  adjournment 
need  be  served  on  either  party  unless  by  direction  of  the 
judge  (e). 


Change  of 
venae. 


Commit- 
ment for 
contempt* 


Change  of  Venue*'] — If  the  judge  is  satisfied,  by  either 
party  to  the  cause,  that  it  can  be  more  conveniently  or  fairly 
tried  in  some  other  court,  he  may  send  it  for  hearing  to 
such  other  court ;  or,  if  the  judge  be  himself  interested  in 
the  matter,  he  may  send  it  for  hearing  to  some  other  con- 
venient court  of  which  he  is  not  the  judge.  In  both  cases 
the  proceedings  are  to  be  transmitted  to  the  other  court, 
and  the  judge  is  to  appoint  a  day  for  hearing,  notice 
whereof  is  to  be  given  to  the  parties  {^f). 

Commitment  for  Contempt.']'^!!  any  person  wilfully  in- 
sults the  judge  or  any  juror,  or  any  bailiff,  registrar,  or 
officer  of  the  court  for  the  time  being,  during  his  sitting  or 
attendance  in  court,  or  in  going  or  returning  from  court, 
or  wiliully  interrupts  the  proceedings  of  the  court,  or 
otherwise  misbehaves  in  court ;  any  bailiff  or  officer,  with 
or  without  the  assistance  of  others,  may,  by  order  of  the 
judge,  take  the  offender  into  custody,  and  detain  him  until 
the  rising  of  the  court ;  and  the  judge  may,  by  warrant 
under  his  hand,  and  the  seal  of  the  court,  commit  him  to 
prison  for  any  time  not  exceeding  seven  days,  or  impose 
upon  him  a  fine  not  exceeding  5  2.,  and  in  default  of  pay- 
ment may  commit  him  to  prison  for  any  time  not  exceeding 
seven  days,  unless  the  fine  be  sooner  paid  {g). 

As  many  acts  done  by  persons  may  come  within  the 
provisions  of  the  statute^  which  it  would  be  impossible 
adequately  to  describe  in  words,  the  judge  has  jurisdiction 
to  decide  conclusively  whether  any  particular  act  amounts 


(&)  9  &  10  Tict.  c.  95,  8.  81. 
See  form  38,  App.  p.  110. 

(c)  Rnle  83. 

(d)  Role  81. 

(e)  Rule  82. 


(/)  19  &  20  Vict,  c  108,  s.  22. 

(^)  9  &  10  Vict.  c.  95,  a.  113. 
See  form  of  oommitment,  107, 
App.  p.  151. 
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to  an  insult,  intemiptiony  or  misbehaviour ;  nor  need  the  Chap.viii. 

warrant  of  commitment  state  more  than  that  the  judge  has 

been  wilfully  insulted.  In  an  action  for  trespass  and  false 
imprisomnent  brought  against  the  high  bailiff  and  the 
gOTemor  of  the  gaol,  the  defendants  justified  under  a  war- 
rant under  the  seal  of  the  court,  and  directed  to  them; 
whereby,  after  reciting  that  the  plaintiff  had  wilfully  insulted 
the  judge  during  his  sitting,  and  that  thereupon  the  judge 
had  ordered  him  to  be  taken  into  custody  and  detained 
until  the  rising  of  the  court,  it  ^  therefore*'  required  the 
defendants  to  arrest  the  plaintiff,  and  imprison  him  for 
seven  days ;  it  was  held,  that  the  warrant  was  not  bad  for 
uncertainty  in  specifying  the  cause  of  commitment,  nor 
for  omitting  to  describe  the  nature  of  the  insults ;  and  that 
the  ]^ecital  that  the  plaintiff  had  insulted  the  judge,  was  a 
sufficient  adjudication  of  the  offence  (A). 

By  the  9  &  10  Vict.  c.  95,  s.  113,  the  judge  might  com- 
mit for  contempt  to  any  prison  to  which  he  had  power  to 
commit  other  offoulers  by  that  act;  by  the  12  &  13  Vict. 
c  101,  s.  2,  the  judge  is  empowered  to  commit  for  con- 
tempt to  any  common  gaol  wherein  the  debtors  under 
judgment  and  in  execution  of  the  superior  courts  may  be 
eondfined,  for  any  county,  &c.,  wholly  or  in  part,  within  the 
district  of  the  judge,  or  to  any  other  gaol  which  may  be 
allowed  by  the  declaration  of  the  Secretary  of  State,  or  to 
any  prison  provided  under  sect.  49  of  the  former  act 
Hitherto  the  power  thus  given  to  the  Secretary  of  State  has 
not  been  acted  on. 

CommUment  for  Perjury.'] — Under  sect  19  (t)  of  the  Commit^ 
14  &  13  Vict.  c.  100  (an  Act  for  Improving  the  Adminis-  ment  for 
tration  of  Criminal  Justice)  a  judge  of  a  county  court,  in  p^ij^T* 
ease  it  appears  to  him  that  any  person  has  been  guilty  of 
perjury  in  any  proceeding  made  or  taken  before  him,  may 
direct  a  prosecution  for  such  perjury,  on  reasonable  cause, 
and  commit  such  person  for  trial  at  the  next  assizes  of  the 
connty  or  other  district  within  which  the  perjury  was  com- 
mitted, unless  he  ei^ters  into  a  recognizance,  with  one  or 
more  sufficient  surety  or  sureties,  conditioned  for  his  ap- 
pearance, and  that  he  will  surrender  and  take  his  trial,  and 
not  depart  the  court  without  leave.     The  judge  may  also 
require  any  person  he  may  think  fit  to  enter  into  a  recog- 
nizance, conditioned  to  prosecute  or  give  evidence  against 
the  person  to  be  prosecuted,  and  g^ve  a  certificate  of  the 

{k)  Levy  ▼.  Mofiofh  1  L*  M.  (i)  This  section  will  be  found 

&  ^,  307.  in  full  in  the  Appendix,  p.  198. 
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Proceedings  at  Hearing, 


Past  I.    prosecution  having  been  directed,  which  is  to  be  deemed 
sufficient  proof  of  such  prosecution  having  been  directed. 

Wh«re  nei-  Where  neither  Party  appeare.] — If  neither  party  appears 
ther  party  gx  the  hearing,  the  cause  is  usually  struck  out  by  onier  of 
*PP«"-      the  judge. 


Where 
pliintiff 
doei  not 
appear  or 
it  non- 
suited. 


Where  Plaintiff  does  not  appear,  or  is  Nonsuited.] — 
If  the  plaintiff  does  not  appear  the  cause  is  struck  out.  If 
the  plaintiff  appears,  but  does  not  make  proof  of  his  demand 
to  the  satisfaction  of  the  judge,  he  may  nonsuit  the  plaintiff, 
or  give  judgment  for  the  defendant  (A).  This  is  especially 
provided  by  the  statute,  but  it  does  not  limit  the  conmion 
law  right  which  a  plaintiff  possesses,  to  withdraw  from  the 
suit  at  any  time  before  judgment  (Z)  ;  or,  if  there  be  a  jury 
before  they  have  delivered  their  verdict  (m).  It  has  also 
been  decided  that  the  term  ^*  nonsuit "  is  used  in  the  act  in 
the  same  sense  as  it  receives  at  common  law;  and,  unless 
the  plaintiff  consents  to  a  nonsuit,  the  judge  has  no  power  to 
order  it  (n).  Whether  there  is  a  nonsuit  or  judgment  for 
the  defendant,  if  the  defendant  appears  and  does  not  admit 
the  demand,  the  judge  may  award  to  him,  by  way  of  costs 
and  satisfaction  for  his  trouble  and  attendance,  such  sum  as 
be  thinks  fit,  which  is  recoverable  in  the  same  way  as  a 
debt  or  damage  ordered  to  be  paid  (o).  If,  however,  the 
plaintiff  does  not  appear,  and  the  defendant,  or  some  one 
duly  authorised  on  his  behalf,  appears  and  admits  the 
cause  of  action  to  the  fiill  amount  cLumed,  and  pays  the 
fees  payable  by  the  plaintiff,  the  court  may  proceed  to  give 
judgment  as  if  the  plaintiff  had  appeared  (p) ;  and  in  any 
case  where  the  plaintiff  does  not  appear  by  himself  or  his 
attorney,  and  the  defendant  does  so  appear,  the  judge  may 
award  to  the  defendant  or  his  attorney,  by  way  of  costs  of 
his  attendance  and  satisfaction  for  his  trouble,  such  sum  as 
the  judge  in  his  discretion  thinks  fit,  to  be  recovered  as 
above  (q) ;  in  the  same  manner,  and  to  the  same  amount  as 
to  counsel,  attorney,  and  witnesses,  and  other  matters,  as  if 


(i)  9  &  10  Vict  c.  95,  i.  79. 
See  form  of  order,  44,  App.  p.  1 1 1 . 

(/)  Robimam  v.  Lawrence,  2 
L.  M.  «e  P.  673.  S.  C,  21 L.  J., 
Eir.,  36;  15  Jar.  1087. 

(m)  Outkwaiie  y.  Budum,  7 
Exr.  380.  S.  C,  21  L.  J.,  £zr., 
151 ;  16  Jar.  430. 

(n)  Sianeliffey*  Ciarke,7T.xr, 
439.  S.  C,  21  L.  J.,  Exr.,  129 ; 
16  Jar.  430. 


(o)  9  &  10  Vict.  e.  95,  b.  79. 
See  form  of  order  44,  App.  p.  1 1 1 . 

(p)  Ibid. 

(q)  13  &  14  Vict,  c  61,  a.  10. 
Under  a.  79  of  the  former  act, 
there  waa  some  ambigoity  as  to 
whether  a  judge  oonld  grant  costs 
to  the  defendant  in  cases  where 
the  plaintiff  does  not  appear,  or 
only  where  there  waa  a  nonsuit  or 
verdict  for  the  defendant. 


Jury  Trial  103 

the  caase  liad  been  tried>  but  no  hearing  fee  may  beCHAP.vm. 
charged  (r).  

Where  the  Defendant  doet  not  appear. "l — If  the   de-  When  de- 
fendant does  not  appear^  or  sufficiently  excuse  his  absence,  fe&dant 
or  neglects  to  answer  when  called  in  court,  the  judge,  on   ^^^  ^'^ 
proof  of  service  of  the  summous,  may  proceed  to  the  trial  of  ^^^* 
the  cause  on  the  part  of  the  plaintiff  only,  and  the  judgment 
is  as  valid  as  if  both  parties  had  attended ;  but  the  judge 
may  then,  or  at  any  subsequent  court,  set  aside  the  judg- 
ment and  execution,  and  grant  a  new  trial,  on  such  terms 
(if  any)  as  to  payment  of  costs,  giving  security  for  the  debt 
or  costs,  or  other  terms,  as  he  thinks  fit,  on  sufficient  cause 
shewn  to  him  {$)• 

Admimon  hy  Person  not  Defendant'] — Where  a  person,  Admisiion 
other  than  the  defendant,  appears  at  the  hearing,  and  1>7  penon 
admits  that  he  is  the  person  whom  the  plaintiff  intended  to  ^^^^^ 
charge,  his  name  may  be  substituted  for  that  of  the  defen- 
dant, if  the  plaintiff  consents,  and  the  cause  may  proceed 
as  if  snch  person  had  been  originally  named  in  the  sum- 
mons ;  and  the  costs  of  the  person  originally  named  as  defen- 
dant are  in  the  discretion  of  the  judge  (t). 

Appearance  in  Pereon  or  otherwise,']  —We  have  seen,  Appeaniioe 
(jantey  p.  28),  when  counsel  or  attorneys  may  appear  for  >»  person  or 
parties  in  court.      It  is  not  necessary  for  either  party,  otherwise, 
previous  to  the  hearing,  to  give  notice  to  the  other,  or  to 
the  court,  of  his  intention  to  employ  a  barrister  or  attorney 
to  act  as  his  advocate  at  the  hearing,  nor  is  the  allowance 
of  costs  to  the  barrister  or  attorney  affected  by  want  of 
such  notice  (n). 

Where  a  party  appears  in  person  he  has  a  right  to 
addiess  the  judge  or  jury  as  his  own  advocate,  and  then 
being  sworn  to  give  evidence  as  a  witness,  but  such  a  course 
is  inconvenient  and  objectionable  (v). 

No  attorney  may  appear  for  any  person,  until  he  has 
gigged  a  roll  or  book  kept  by  the  registrar  for  that  purpose. 
No  fee,  however,  is  payable  for  this  {w). 

Jury  Trial.] — In  cases  in  which  a  jury  has  been  sum-  Jury  trial, 
moned  at  the  request  of  either  party  to  try  the  action,  five 
jurymen  are  impannelled  and  sworn  by  the  registrar  of  the 

(r)  Role  85.  (u)  Role  87. 

(f)  9  &  10  Vict.  c.  95,  I.  80.  (v)  Cobbett  v.  Hudaon,  1  E. 

See  "  New  Trial,"  p09t.  Chap.  &  B.  11.    S.  C,  22  L.  J.,  a  B., 

XVI.  11;  17  Jur.  488. 

(0  Rale  91.  {w)  Rule  86. 
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104  Sight  to  begin. 

Pakt  1.    court,  not  as  in  the  superior  courts,  separately  to  try  each 

action,  but  to  give  true  verdicts  according  to  the  evidence 

in  the  causes  which  are  brought  before  them ;  and  being 
once  sworn,  they  need  not  be  re- sworn  in  each  trial. 
Either  of  the  parties  is  entitled  to  his  lawful  challenge 
against  all  or  any  of  the  jurors,  as  in  the  superior 
courts.  The  jurymen  when  sworn  must  give  an  unanimous 
yerdict  (*). 

Right  to  Sight  to  begin,'] — The  general  rule  is,  that  the  party 

^sui-  begins  on  whom  ^e  burden  of  proof  lies,  so  that  where 
any  substantial  fact  must  be  proved  by  the  plaintiff  in  order 
to  enable  him  to  succeed  in  his  action,  he  is  entitled  to 
begin,  and  this  rule  applies  equally  in  actions  of  contract, 
and  tort  (^) ;  with  this  difference,  that  whereas  in  actions  of 
contract  the  defendant,  by  admitting  the  plaintiff's  claim, 
and  relying  only  on  some  special  defence,  as  infancy, 
coverture,  payment,  and  release,  or  the  like,  the  onus 
probandi  being  shifted,  may  claim  the  right  to  begin.  In 
actions  of  tort,  although  the  act  complained  of  is  admitted 
by  the  defendant,  still,  where  the  plaintiff  seeks  to  recover 
substantial  damages,  he  has  a  right  to  begin,  in  order  to  com- 
plete his  case,  by  adducing  evidence  from  which  the  amount 
of  those  damages  may  be  estimated  (z).  In  accordance 
with  this  principle,  it  was  held  that  where  in  an  action  on  a 
promissory  note,  coverture  only  was  pleaded,  the  defendant 
had  the  right  to  begin ;  although  the  phuntiff  sought  to 
recover  interest  upon  the  note,  which  was  not  made  payable 
upon  the  face  of  it,  there  being  no  necessity  for  a  jury  to 
estimate  the  amount  of  damages  which  were  in  fact 
liquidated  (a). 

In  ascertaining  upon  whom  the  burden  of  proof  lies,  it 
is  not  sufficient  to  look  merely  to  the  form  of  the  issue, 
whether  it  be  affirmative  or  negative  on  either  side.  The 
substance  must  be  regarded ;  and  if  there  be  a  negative 
averment  which  is  material  to  the  plaintiff's  case,  some 
general  evidence  of  it  must  be  adduced  (6).  A  common 
instance  of  this  occurs  when  a  plaintiff  alleges  that  a  house 
was  not  in  repair  (c),  or  that  a  horse  sold  with  a  warranty 
.  was  not  sound  {d) ;  and  even  where  a  plaintiff  complained 

(jr)  9  &  10  Tict.  c  95,  as.  72  Mereer  ▼.  WJkail, 
tnd  73.    As  to  the  groondB  of         (a)  Cimuim  v.  FarjMr,  3  Exr. 

cfaallenges,  either  to  the  amj  or  698. 

to  the  poll,  see  Archbold'i  Pnc-  (b)  SeeperAlder90ii,B.,GMrA 

tice  of  Q.  B.  p.  1,  c  17,  8.  2.  v.  JngaU,  14  M.  &  W.  98. 

(y)  Mereer  v.  WhaU,  5  Q.  B.  (e)  Soward  t.  Leggntt,  7  C.  & 

447  ;  Booth  v.  mba,  15  M.  &  P.  613. 
W.  669.  (d)  Otbom  ▼.    Tkomp^m^  2 

(z)  See  per  Lord  Dennum,  in  Mood.  &  R.  254. 
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that  premises  bad  not  been  insured  by  the  defendant  CnAP.vni. 

pursuant  to  a  covenant  to  that  effect,  it  was  held  necessary 

for  the  plaintiff  to  give  some  evidence  that  they  had  not 
been  insured,  although  he  had  given  notice  to  produce  the 
policy  (e).     The  test  most  commonly  proposed  is,  to  con- 
sider for  whom  the  verdict  must  be,  if  no  evidence  at  all  were 
given  (y) ;  the  burthen  of  proofs  then  rests  upon  the 
other  side.      The  principal  exceptions  to  this  rule  are: 
JFirstf  where  there  is  a  presumption  of  law  in  favour  of  a 
certain  state  of  things ;  as,  that  a  man  is  of  sound  mind,  till 
the  contrary  is  proved;  that  he  will  rightly  perform  the 
duties  which  the  law  casts  upon  him.     Therefore  in  an 
action  against  a  carrier  for  negligence  in  the  conveyance  of 
goods,  of  gpreater  value  than  the  amount  to  which  he  had 
by  notice  limited  his  responsibility,  it  was  held  that  the 
onus  lay  upon  the  plaintiff  to  prove  negligence,  and  not  on 
the  defendant  to  show  reasonable  care  (g).     So,  as  the 
absence  of  fraud  is  always  to  be  presumed,  the  holder  of  a 
bill  of  exchange  is  presumed  to  have  come  by  it  honestly^ 
and  is  not  called  upon  to  prove  that  he  has  given  consi- 
deration until  his  title  is  impeached  by  proof  of  frauds 
duress,  that  the  bill  was  lost  or  stolen,   or  the  like  (A). 
Secondly^  where  it  happens  that  from  the  nature  of  the 
facts  in  dispute,  they  lie  particularly  in  the  knowledge  of 
one  side,  very  slight  evidence,  if  any,  is  necessary  in  order 
to  cast  on  that  side  the  biurtben  of  proof  (t);  therefore  in 
the  case  of  an  action  for  not  insuring  premises  before-men- 
tioned, but  little  evidence  would  have  sufficed  to  shift  the 
burthen  of  proof;  indeed,  in  an  action  against  a  railway 
company  by  a  passenger,  for  negligence,  it  was  held  that 
the  plaintiff  makes  out  a  pritnd  facie  case,  by  shewing  that 
when  the  accident  occurred  the   train  and  railway  were 
exclusively  under  the  direction  and  control  of  the  defen- 
dants (k).    If  a  mistake  be  made  by  the  judge  in  deciding 
upon  the  right  to  begin,  whereby  manifest  wrong  is  done  to 
either  side,  it  will  be  a  ground  for  a  new  trial  (Z). 

Examination  of  Witnesaes*^ — ^  ^^®  ^''^^  ^^  justice  Examina. 
will  be  thereby  promoted,  the  judge  will,  on  the  application  tion  of  wit- 


nesses. 


(e)  Doe  V.  Whitehead,  8  A.  &  (i)  See  per  Alderson,  B.,  in 

£.  571.  SlAin  v.  Jaiuon,  13  M.  &  W. 

(/ )  Amos  ▼.  Hughes,  I  Mood.  662. 

&  R.  464 ;  Geaeh  v.  Ingall,  14  (k)   Carpue   v.    London   and 

M.  &  W.  97.  Brighton  EMlwty  Con^ang,  5  Q. 

{g)  Mareh  v.  Home,  5  B. &  C  B.  747. 

327.  (0  Aehbg  v.  Batee,  15  M.  & 

(A)  MilU  ▼.  Barber,  1  M.  &  W.  589.    See  note  at  the  end  of 

W.  425 ;  Baileg  ▼.  Bidwell,  13  Booth  v.  Milne,  15  M.  &  W, 

M.  &  W.  73.  671. 

E  5 
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Parti,    of  either  side,   order  the  witnesses  on  both  sides  out  of 

court. 

In  chief.  A  witness,  durimg  his  examination  in  chief,  that  is,  by 

the  party  on  whose  behalf  he  is  summoned,  should  be  asked 
no  questions  that  do  not  bear  immediately  on  the  matter  in 
dispute ;  he  must  not  be  asked  leading  questions,  that  is, 
questions  which  suggest  what  answer  is  expected,  or  which 
are  answered  by  **  yes,"  or  "  no."     This  rule  does  not 
apply  to  matter  introductory,  but  must  be  strictly  observed 
when  the  material  points  of  the  case  are  reached ;  nor  does 
it  hold  when  a  witness  is  called  to  contradict  another ;  he 
may  then  be  asked  *'  Did  A.  B.  use  such  words"  (m). 
Opinion  of       The  opinion  of  a  witness,  as  to  a  fact  in  issue,  b  grenerally 
witnets.       inadmissible,  as  placing  the  witness  in  the  position  of  the 
judge  (n),  so  a  witness  relating  what  was  said  by  another, 
may  not  be  asked  "  What  did  you  understand  by  those 
words,"  unless  it  is  first  shewn  that  the  words  were  not 
used  in  their  ordinary  sense  (o).     Where,  howcTer,  the 
question  is  one  as  to  which  no  person  can  be  supposed 
capable  of  arriving  at  a  correct  conclusion,  unless  he  has 
devoted  his  particidar  attention  to  the  subject,  as  medicine, 
science,  trade,  foreign  law,  or  the  like,  witnesses  possessing 
peculiar  skill,  from  previous  study  and  practice,  as  doctors, 
chemists,  engineers,  merchants,  or  foreign  lawyers,  may  state 
their  opinion  (p) :  but  even  they  are  not  permitted  to  state 
their  views  on  matters  of  moral  or  legal  obligation,  or  how 
persons  would  probably  have  been  influenced  tmder  parti- 
cular circumstances  (q). 
Refreshing       A  witness  under  examination  may  refer  to  any  entry,  or 
recollec-      memorandum,  made  by  himself  at  the  time,  or  shortly  after 
^^^^  the  occurrence,  of  the  fact  to  which  it  relates,  in  order  to 

refresh  his  memory,  though  it  would  not  be  of  itself  evi- 
dence, as  an  unstamped  receipt  (r\  The  book  or  paper 
to  which  the  witness  refers  must  be  produced  («),  and  the 
counsel  on  the  other  side  may  inspect  it  without  being  bound 
to  make  it  evidence  {t), 

Crosf-exA.        CrosS'-examinoUon.] — ^As  a  person  called  merely  to  pro- 
mination.     J^^  |^  document  need  not  be  sworn,  the  opposite  party  is 

(m)  Bdmondi  v.   Waiter,   3  1037. 

Stark.  8.  (g)  lb.    per    Lord    Denman, 

(n)  Carter  v.  Boehm,  3  Burr.  Campbell  ▼.  Rickarde,  5  fi.  &  Ad. 

1905.      See   alao  the  notes,   1  846. 

Smith's  L.  C.  408.  (4  Edit.)  (r)  Maugham  v.  Hubbard,  8 

(o)  Jkdnee  v.  Hartley,  3  Exr.  B.  &  C.  14. 

200.    S.  C.  12  Jnr.  1093.  (t)  Howard  t.    Ca^ld,   5 

(p)  M'Nagkten'e  ea»e,  10  CI.  Bowl.  417. 

&  Fin.  200 ;  FbUter  t.  Chadd,  3  (i)  Sinelair  v.  Steveneon,  1 C. 

Doug.  157 ;  Taylor  on  E^id.  i.  &  P.  582. 


Amendment  of  Variance.  1 07 

notentiiled  to  cross  examine  htm,  e7en  although  he  is  sworn  Cbap.tiii. 

by  mistake  (m).  

In  cross-examination,  leading  questions  may  be  asked, 
nor  need  they  be  confined  to  the  matter  in  issue,  since  any 
questions  may  be  put  which  tend  to  discredit  the  witness. 
If,  however,  the  question  is  irrelevant  to  the  issue,  the 
person  putting  it  must  be  content  with  the  answer,  and 
cannot  call  other  witnesses  to  contradict  it  (v),  A  witness 
is  not  compelled  to  answer  a  question  which  might  expose 
him  to  prosecution  (tv). 

Se^examination,'] — After  a  witness  has  been  cross-ex-  Re-exami- 
amined,  the  party  who  called  him  has  a  right  to  re-examine  nation, 
him,  so  as  to  explain  what  he  has  stated  on  cross-examina- 
tion, although  he  may  have  been  asked  and  answered  as  to 
facts  not  admissible  in  evidence  (x),  but  no  new  matter  must 
be  introduced  (y) ;  the  object  being  to  explain  the  cross- 
examination,  not  to  add  facts  omitted  in  the  examination  in 
chief. 

Witnesses  in  Defence  and  Iteply.]^The  plaintiff  having  witnesaes 
closed  his  case,  the  defendant  calls  such  witnesses  as  he  in  defence 
thinks  fit,  and  the  plaintiff  may  in  reply  call  witnesses  to  ^^^  ^^7* 
contradict  evidence  which  has  been  given  by  the  defen- 
dant (;r).      But  it  has  been  held  that  he  cannot,  having 
relied  on  a  primd  facie  case  in  the  first  instance,  call  new 
evidence  merely  to  confirm  or  add  to  (a).     This,  however, 
is  a  matter  for  the  discretion  of  the  judge,  and  in  cases 
where  it  seems  to  him  proper  tbat  the  plaintiff  should  supply 
some  deficiency  in  his  original  case  by  additional  evidence 
he  may  receive  it  {b). 

Amendment  of  Variance.']^The    cases  in  which  the  Amend- 
judge  may  at  the  trial  amend  the  summons,  either  as  to  ment  of 
the  parties  to  the  action  or  their  description  have  been  ^^i^>^<^' 
mentioned  at  pages  52  and  53.     The  judge  may  also,  at 
all  times,  amend  all  defects  and  errors  in  any  proceeding, 
whether  there  is  anything  in  writing  to  amend  by  or  not, 
and  whether  the  defect  or  error  is  that  of  the  party  applying 

(«)  Ruih  T.  Smith,  1  C.  M.  (y)  Prince  v.  8amo,  7  A.  &  £. 

&  R.  94.    See  note.  627. 

(V)  A.  G.  T.  HUehcoek,  1  Eir.       „(^)  ^^^^'  ^*^*'^  ^ir.  392 ; 
91.    S.  C,  11  Jut.  478.  ^^«^  ^-  ^^^Vf  ^7-  ^  Moo. 

(w)  Cai€9  ▼.  Hardaere,  3  Tannt  (a)  Jaeobt  v.  TarUion,  1 1  Q,  B. 

424.  21.    S.  C,  12  Jur.  517. 

(jr)  Blewett  v.   Tregoning,  3  (b)  Wright  r.  Wilcox,  li  Jur. 

A.  &  £.  554.  746. 
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^Vhcn  tide 
comes  in 
iiuestion. 


108  JuigmenU 

Paet  I.    to  amend,  or  not ;  and  all  such  amendments  may  be  made 

with  or  without  costs,  and  upon  such  terms  as  to  the  judge 

seem  fit ;  and  all  such  amendments  as  are  necessary  for  the 
purpose  of  determining  in  the  existing  suit  the  real  question 
in  controversy  between  the  parties  must  be  made,  if  duly 
applied  for  (c;. 

When  Title  comes  in  qttestion*] — ^Where  title  inciden- 
tally comes  in  question,  if  both  parties,  or  their  attorneys, 
agree  in  writing  to  give  the  judge  power  to  decide  the 
claim  which  it  is  the  immediate  object  of  the  action  to  en- 
force, the  judge  may  decide  it ;  but  the  judgment  of  the 
court  is  not  to  be  evidence  of  title  between  the  parties  or 
their  privies,  in  any  other  action  or  proceeding,  nor  does 
the  consent  preclude  an  appeal  from  the  decision  (d). 

Jadgment  Judgment,"] — ^When  the  hearing  of  a  case  is  ended,  the 
judge  gives  judgment  in  a  summary  way  («),  or  if  there  be 
a  jury,  sums  up  to  them,  and  they  return  their  verdict. 
In  either  case  the  result  is  entered  by  the  registrar  in  a 
book(/). 

The  entry  of  the  order  by  the  registrar  is  conclusive 
evidence  of  it,  and  it  cannot  be  contradicted  by  the  entry 
made  by  the  judge  in  his  own  minute  book  (g). 

No  order,  judgment,  or  verdict,  can  be  quashed  or 
vacated  for  want  of  form  (A),  nor  can  a  judgment  be 
reversed  by  writ  of  error  (t). 

If  the  judgment  be  for  a  sum  exceeding  20/.,  the  judge 
must  order  payment  forthwith,  or  within  fourteen  clear  days 
from  the  judgment,  unless  the  plaintiff,  his  attorney  or 
agent,  consents  to  payment  by  instalments  (A). 

If  the  judgment  be  for  a  sum  not  exceeding  20/., 
the  judge  may  make  orders  concerning  the  time  or  limes 
and  by  what  instalments  the  debt  or  damages  shall  be 
paid  (k). 

Wnen  an  order  is  made  for  payment  by  instalments,  they 
are  payable  at  such  periods  as  the  judge  orders.  If  no 
period  is  mentioned,  the  first  becomes  due  on  the  twenty- 
eighth  day  from  the  day  of  making  the  order,  and  every 
successive  instalment  becomes  due  at  a  like  period  from  the 
day  of  the  previous  instalment's  becoming  due  (/}. 


Order  to 
pay  forth 
with. 


By  instal- 
ments. 


(c)  19  &  20  Vict.  c.  108,  s.  57. 

{d)  lb.  B.  25. 

(e)  9  &  10  Vict  c.  95,  s.  69. 

(/)  lb.  s.  111.  See  form  45, 
of  judgment  against  defendant  for 
payment  of  debt,  or  damages  and 
costs;  and  44,  judgment  against 
plaintiiTfor  costs,  App.  p.  112. 


(ff)  Dewi  V.  iZy/ejf,  11  C.  B. 
434.    S.  C,  2  L.  M.  &  P.  544. 

(A)  9  &  10  Vict.  c.  95,  s.  136. 

(i)  lb  s.  108. 

(k)  19  &  20  Vict.  c.  108,  s.  45. 
See  form  of  order,  45,  App.  p. 
112. 

(0  Rule  110. 


Bankruptcy  or  Insolvency  of  Plaintiff.  109 

The  registrar  must  give  notice  to  the  plaintiff  by  post  in  Chap.vi n. 

the  form  given  in  the   Schedule  to  the  Rules,  of  every 

payment  made  under  an  order  for  payment  by  instalments 
or  otherwise.  This  notice  need  not,  however,  be  given  where 
the  instalment  does  not  exceed  ten  shillings  (m). 

In  all  cases,  whether  of  payment  forthwith  or  by  instalments^ 
the  sums  ordered  to  be  paid  must  be  paid  into  court  (n) 
«  The  judgment  of  a  county  court  cannot  be  moved  into  a 
superior  court,  under  the  19  Geo.  3,  c.  70,  or  the  1  &  2 
Vict.  c.  110,  so  as  to  issue  execution  thereon  (o).  But  in 
cases  where  the  defendant  has  no  goods  which  can  be 
conveniently  taken  in  execution,  it  may  be  moved  (p). 
Nor  can  an  action  upon  the  judgment  of  a  county  court  be 
maintained  in  a  superior  court  (^). 

Judgment  on  Bond  within  8^9  Will.  3.  c.  11.] — In  Judgment 
actions  for  penalties  to  secure  the  performance  of  covenants,  on  bond 
within  the  meaning  of  the  8  &  9  Will.  3,  c.  1 1,  if  the  court  J*^^  ^^ 
is  of  opinion  that  the  plaintiff  is  entitled  to  recover,  judg-  c.  ii.  *   ' 
ment  must  be  entered  for  the  amount  of  the  penalty,  if  it 
do  not  exceed  the  amount  over  which  the  court  has  juris- 
diction, and  where  it  does  exceed  such  amount,  then  for  the 
amount  over  which  the  court  has  jurisdiction  ;  and  an  entry 
must  be  made  on  the  minutes  of  the  damages  awarded  to 
the  plaintiff,  and  execution  may  issue  for  the  amount  of  such 
damages.     In  case  of  subsequent  breaches,  the  plaintiff  may 
enter  a  plaint  and  sue  out  a  summons  in  the  nature  of  a 
scLfa.  on  such  judgment,  and  must  deliver  particulars  of 
such  subsequent  breaches  (r). 

Abatement,'^ — Where  one  or  more  of  several  plaintiffs  or  Abatement 
defendants  dies  before  judgment,  the  suit  does  not  abate  if  Death  of 
the  cause  of  action  survive  to  or  against  them  (j).  plaintiff  or 

Where  one  or  more  of  several  plaintiffs  or  defendants  dies  defendant, 
after  judgment,  proceedings  thereon  may  be  taken  by  the 
survivors  or  survivor,  or  against  the  survivors  or  survivor, 
without  leave  of  the  court  {t). 

Bankruptcy  or  Insolvency  of  Plaintiff ."l — The  bank-  Bank- 
ruptcy or  insolvency  of  a  plaintiff  will  not  make  the  action  ruptcy  or 
abate  if  it  be  one  which  the  assignees  may  maintain,  and  inaolvency 
they  elect  to  do  so  and  give  security  for  costs  within  such  ^^  pl«hitiii. 
reasonable  time  as  the  judge  orders.     The  hearing  of  the 

(m)  Rule  111.  a  B.,  281.    Austin  v.  Mills,  9 

In)  19  &  20  Vict.  c.  108,  s.  45.  Ezr.  288.    S.  C,  23  L.  J.,  Ezr. , 

(o)  Moreton  v.  Bolt,  10  Ezr.  40. 
707.     S.  C,  24  L.  J.,  Ezr.,  169.  (r)  Rule  36. 

ip)  See  pott,  p.  122.  (a)  Rule  151. 

{q)  Berkeley  ▼.  Blderkin,    1  (0  Rule  152. 

£.  &  B.  805.    S.  C,  22  L.  J., 


110 


Service  of  Judgment  or  Order, 


Part  i.    case  may  be  adjourned  until  the  assignees  elect.     If  they 

do  not  elect  and  give  security  within  the  timey  the  defendant 

may,  at  the  hearing,  avail  himself  of  the  bankruptcy  or  in- 
solvency as  a  defence  (ti). 


Judginait 
•gainst 
married 
woman. 


Order  and 
warrant  to 
commit* 


Judgment  agamtt  Married  Woman,] — Where  a  married 
woman  is  sued  as  a  feme  sole,  and  she  obtains  judgment  on 
the  ground  of  coverture,  proceedings  may  be  taken  thereon^ 
in  the  name  of  the  wife,  at  the  instance  of  the  husband, 
without  leave  of  the  court  (v). 

Order  and  Warrant  to  commit  at  hearing.'] — ^Where 
the  defendant  appears,  or  has  been  personally  summoned  to 
appear,  if  judgment  is  given  against  him,  the  judge  may 
examine  him,  and  the  plaintiff  and  other  parties,  and  make 
an  order  of  committal,  the  same  as  on  the  hearing  of  a 
judgment  summons  ()v),  and  the  order  of  commitment  need 
not  be  drawn  up  or  served  (x).  If,  however,  the  defendant 
do  not  dwell  or  carry  on  business  within  the  district  of  the 
court  to  which  he  has  been  summoned,  he  is  not  liable  to  be 
committed,  whether  he  appears  to  such  summons  or  not  (^). 
Where  it  appeared  on  the  face  of  a  warrant,  that  the 
defendant  had  personally  appeared  at  the  hearing  of  the 
plaint,  it  was  held  good  although  there  had  been  no  summons, 
and  the  order  was  made  at  an  adjournment  of  the  hearing  (z). 
See  further  as  to  orders  and  warrants  to  commit  defendants, 
postf  Chap.  X. 

Service  of  Service  of  Judgment  or  Order,] — The  judgment  of  a 
judgment  county  court  is  similar  to  that  of  a  superior  court,  and  does 
or  order :  ^q^  require  to  be  served  before  execution  under  it  is  levied. 
When  ne-  Where,  therefore,  the  defendant  having  received  a  summons, 
but  failed  to  appear,  was  ordered  verbally  to  pay  the  debt 
and  costs  '^  forthwith,"  and  between  six  and  seven  o'clock 
on  the  same  day  was  served  with  an  order,  whereby  it  was 
<' ordered  that  the  defendant  do  pay  the  same  (the  sum 
adjudged)  to  the  clerk  of  the  court  at  his  office  forthwith, 
&c.,"  *' attendance  at  the  office  from  ten  till  four  o  clock." 
The  defendant  not  having  paid  the  sum  adjudged,  and  his 
goods  having  been  taken  in  execution ;  it  was  held  that  the 
proceedings  were  regular  (a).  Where,  however,  the  order 
of  the  court  is  in  the  nature  of  a  rule  of  a  superior  court- 
as  where  it  varies  the  terms  of  a  former  order — it  must  be 
served  before  a  party  is  liable  to  pay  under  it(b).     By 


How 

•erred. 


(«)  19  &  20  Vict  c.  108,  s.  62. 
(v)  Rule  153. 

(it)  9  &  10  Vict  c.  95,  •.  101. 
See  form  of  warnmt4  6,  App.  p.  1 1 2. 
(jr)  19  &  20  Vict  c  108,  8. 59. 
(y)  Rule  121. 


(i)  Es  parte  Purday,  9  C.  B. 
201.    S.  C,  19  L.  J.,  C.  p.,  222. 

(a)  Ely  ▼.  Moul9,  5  Exr.  918. 
S.  C,  1  L.  M.  &  P.  799 ;  20  L.  J., 
Exr.,  29  ;  14  Jar.  1070. 

(h)  Ibid. 


Payment  by  Instalments. 


Ill 


the  rules  of  practice,  orders  for  the  payment  of  money,  or  Chap.tiii. 

costs,  or  both,  must  in  all  cases,  when  directed  to  be  served, 

be  prepared  by  the  registrar,  and  delivered  to  the  bailiff  of 
the  home  court,  who  must  send  them  by  post  or  otherwise, 
to  the  party  ordered  to  pay,  and  must  enter  the  fact  of  his 
having  done  so  in  a  book.  The  party,  however,  in  whose 
fiivour  the  order  was  made,  need  not  prove  that  it  was  so 
served  before  taking  proceedings  thereon  (c). 

Registry  of  Judgm/ents."] — The  15  &  16  Vict,  c  54,  Registry  of 
8.  18,  provides  that  a  registry  of  every  judgment  for  the  jvdgmcnU. 
sum  of  10/.  and  upwards  shall  be  formed  under  the  direc- 
tion of  the  Commissioners  of  the  Treasury ;  and  that  such 
fees  shall  be  charged  for  inspection  as  shall  be  appointed  by 
the  Commissioners.  A  Registry  has  now  been  established 
under  the  above  power  at  No.  2,  New-street,  Spring-gar- 
dens, London,  where  all  such  judgments  are  registered. 
Persons  may  personally  search  the  registry  on  payment  of 
Qd.  for  each  name  searched  for.  Persons  in  the  country 
may  obtain  information  through  the  registrar  of  the  court 
in  the  district  where  they  reside,  or  by  writing  to  the  regis- 
try. In  these  cases  the  fee  is  2$,  for  each  name.  When 
a  judgment  has  been  satisfied  the  name  of  the  defendant 
may  be  removed  from  the  reg^try  on  payment  to  the  regis- 
trar of  the  court  of  1«.  6^  (a). 


(c)  Rules  29  and  108.  The  rale 
of  1851  was  lees  stringent  than 
rale  108.  See  Sobmam  t.  Ge//, 
12C.B.  191.  S.  C,  21  L.  J., 
C.  P.,  155;  16  Jur.  615.  In 
whidi  it  was  held  that  no  action 
laj  against  a  derk  for  not  pre* 
paring,  or  for  negligently  prepar- 
ing a  notice  to  a  d^endant  of  an 
Older  against  him  to  pay  a  debt 
by  instalments,  which  order  was 


made  by  the  judge  at  the  time  of 
delivering  judgment ;  such  order 
being  part  of  fiie  judgment,  and, 
in  accordance  with  the  dedsion 
in  Bly  ▼.  Moule,  ante,  not  requir- 
ing service. 

{d)  The  Registry  was  established 
by  a  Treasury  minute,  issued  in 
Nov.  1852,  under  the  15  &  16  Vict, 
c.  54,  s.  18. 
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CHAPTER  IX. 


BXECUTION. 


Proceedings    on    Judg- 
ment    MORE    THAN    SIX 

tears  old,  112. 

Writ    of  Fieri    Facias, 
113: 
IVIien  it  7nay  Issue, 
Cross  Judgments, 
Suspension  ofExectttion. 
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Proceedings      Proceedings  on  Judgment  more  than  Six  Years  old."] 

onjudR-      ^Q  warrant  against   the   goods  or  judgment-summons 

incnt  more  ^^^^  without  leave  of  the  judge,  issue  on  a  judgment  more 
than  six  years  old,  unless  some  payment  has  been  made 
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into  court  tinder  such  judgment  within  twelve  months  pre-  Cbap.  ix. 

viouslj ;  but  no  notice  to  the  defendant,  previous  to  applying 

for  such  leave,  is  necessary.     Such  leave  must  be  expressed 
on  the  warrant  or  summons  under  the  seal  of  the  court  (a). 

Wnt  of  Fieri  Facias,'] — When  the  judge  has  made  an  writ  of 
order  for  the  payment  of  money,  the  amount  is  recoverable  fieri  facias, 
in  case  of  ddault,  according  to  the  terms  of  the  order, 
by  execution  against  the  goods,  and  the  registrar,  at  the 
request  of  the  party  prosecuting  the  order,  will  issue  under 
the  seal  of  the  court  a  writ  of  fieri  facias  as  a  warrant  of 
execution  to  the  high  bailiff,  who  is  thereby  empowered  to 
levy  or  cause  to  be  levied  by  distress  and  sale  of  the  goods 
and  chattels  of  the  party  against  whom  the  order  is  made, 
(wherever  they  are  found  within  the  district  of  the  court) 
the  sum  ordered  and  cofts  of  execution  (b)>  The  warrant 
bears  date  of  the  day  on  which  it  is  issued,  aTid  con- 
tinues in  force  twelve  calendar  months  from  the  date,  and 
no  longer  (c). 

When  it  may  /«8t/«.] --Where  a  defendant  has  made  Whan  it 
default  in  payment  of  the  whole  amount  awarded  by  the  may  iaaae. 
judgment  or  of  an  instalment  thereof,  execution  may  issue 
against  his  goods  without  leave  of  the  court,  for  the  whole 
amount  of  the  judgment  and  costs  then  remaining  unsa- 
tisfied, unless  in  the  case  of  instalments  the  judge  otherwise 
directs  at  the  time  of  giving  judgment  (e^). 

When  an  order  has  been  made  to  pay  by  instalments, 
execution  cannot  issue  until  default  is  made  in  payment  of 
one  instalment ;  execution  or  successive  executions,  under 
the  seal  of  the  court,  may  then  issue  for  the  whole  sum  and 
costs  remaining  unpaid,  or  for  such  portion  thereof  as  the 
judge  orders,  either  when  he  makes  the  original  order  or 
subsequently  (e). 

Formerly  a  plaintiff,  who  had  recovered  a  judgment  for 
debt  and  costs,  and  had  received  the  debt  out  of  court,  was 
entitled  to  have  a  writ  of  execution  issued  for  the  costs ; 
and  in  a  case  where  under  these  circumstances  the  clerk  of 
the  county  court  declined  to  issue  an  execution,  the  Conrt 
of  Queen's  Bench  granted  a  mandamus  commanding  him 
to  issue  it(/).     Now,  however,  as  all  money  recovered, 

(a)  Rnle  112.  (f)  9  &  10  Vict.  c.  95,  s.  95. 

(V)  9  &  10  Vict.  c.  95,  8.  94.  (/)  R^g.  v.  Th9  Clerk  of  the 

See  forms  of  writs  of  executioii  County  Court  of  Surrey ,  21  L.  J., 

agumt    defendant    and    against  Q.  B.,  310;  17  Jar.  179.     S.  C, 

plaintiff,  App.  pp.  115,  116.  nomine  R.  v.  Fletcher,    2  £.  ft 

(0  Rule  113.  B.  279. 

{d)  Rule  114. 


114  Concufrent  Warrants, 

pARt  I.    whether  debt  or  costs,  must  be  paid  into  court,  this  question 
cannot  arise  (g). 


CroBf  judg-  Cross  Jvdgments.] — ^Where  there  are  cross  judgments 
ments.  between  the  parties,  execution  must  be  taken  out  by  that 
party  only  who  has  obtained  judgment  for  the  larger  sum, 
and  for  as  much  as  remains  after  deducting  the  smaller 
sum,  and  satisfaction  for  the  remainder  is  entered,  as  well 
as  satisfaction  for  the  smaller  sum.  If  the  sums  are  equal, 
satisfaction  is  entered  on  both  judgments  (A). 

Sutpeiiflioii      Suspension  of  JExecutionJ] — The  judge  may,  at  any 

of  ezecu-     time,  if  it  appears  to  his  satisfaction  by  the  oath  or  affir* 

^^  mation  of  any  person  or  otherwise,  that  the  defendant  is 

unable  from  sickness  or  other  sufficient  cause  to  pay  the 

tlebt,  damages,  or  instalment,  suspend  any  judgment,  order, 

or  execution  for  such  time  and  on  such  terms  as  he  thinks 

fit,  and  so  from  time  to  time,  until  it  appears,  from  like 
proof,  that  the  temporary  cause  of  disability  has  ceased  (t;. 

How  ifl-  Som  Issued."] — The  registrar  of  the  court  must  issue 

Bued.  the  warrant  of  execution  at  the  request  of  the  party  prose- 

cuting the  order  under  which  it  is  applied  for  (J).  The 
registrar  must  endorse  on  it  the  amount  to  be  levied,  dis- 
tinguishing the  amount  adjudged  to  be  paid,  the  amount  of 
the  fee  for  issuing  the  warrant,  and  deliver  to  the  bailiff 
with  the  warrant  a  notice,  which  is  to  be  delivered  by  the 
bailiff  to  the  party  against  whom  the  warrant  issues,  or 
leave  it  at  the  place  of  seizure  (A).  The  precise  time  when 
the  warrant  is  applied  for  must  be  entered  by  the  registitir 
in  the  warrant-book  and  on  the  warrant  (/). 

ConcarreDt      Concurrent  Warrants.]^-Wamxits  of  execution  may 
warranti.     be  issued  concurrently  in  one  or  more  districts ;  but  the 

costs  of  more  than  one  warrant  will  not  be  allowed,  unless 

by  order  of  the  judge  (m). 

Fee  npoiL  ^^^  upon,] — The  fee  upon  executions  must  be  paid  into 
court  prior  to  the  issue  of  the  warrant  of  execution  (n). 
The  fee  is  eighteen  pence  in  the  pound  upon  the  amount 
for  which  the  warrant  issues,  but  the  fee  must  not  exceed 
thirty  shillings  (o). 

(g)  19  &  20  Vict  c  108,  b.  45.  App.  p.  104. 
(A)  9  &  10  Vict  c.  95,  s.  93.  (/)  19  &  20  Vict.  c.  108,  ■•  46. 

(t)  lb.  B.  105.     See  form  of  (m)  Rule  116. 

order,  48,  App.  p.  114.  (it)  19  & 20  Vict  c.  108.  s.  78. 

(J)  9  &  10  Vict.  c.  95,  8.  94.  (o)  See  direction  as  to   this, 

(A)  Rule  115.    See  form,  25,  ante,  p.  31. 
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Sy  whom  executed,] — ^We  have  already  (p)  seen  that  it  Cbaf.  ix. 
is  the  duty  of  the  high  bailiff  or  one  of  the  bailiffs  of  the 


court  to  execute  all  writs  of  execution,  and  we  have  seen  By  whom 
how  they  are  protected  in  the  performance  of  their  duties.  «"^**1- 
All  constables  and  peace  officers  within  their  several  juris- 
dictions must  ud  them  in  the  execution  of  the  warrants  (q). 

Extortion  by  Bailiff8.'\—li  the  bailiff  or  his  officers  are  Extortion 
guilty  of  any  extortion,  besides  the  remedy  by  action  (r),  a  ^  l»ili*»« 
summary  remedy  may  be  gpranted  by  the  judge  ($)• 

Trespass,'] — The  high  bailiff  is  liable  in  trespass  for  all  Traqpest. 
acts  done  by  his  bailiffs  ''under  colour  of  the  writ**  which 
he  has  handed  to  them ;  but  not  for  other  acts,  as  giving  a 
person  into  custody  for  having  assaulted  them  in  the  execu* 
tion  of  their  duty. 

Therefore  where  under  a  warrant  issued  against  a  defen- 
dant, the  bailiff  broke  and  entered  the  premises  of  a  third 
person,  and  upon  his  resisting  them,  they,  under  colour  of 
sect.  114  of  the  9  &  10  Vict,  c.  95,  took  him  into  custody, 
it  was  held  that  the  high  bailiff  was  liable  with  the  bailiffs 
for  the  breaking  and  entering,  which  was  an  act  done  under 
the  supposed  authority  of  the  writ,  but  not  for  the  assault, 
which  was  committed  in  the  assertion  of  a  power  given  by 
the  statute  to  the  individual  officer  obstructed  {{),  When 
a  warfant  issues  against  a  party  resident  out  of  the  jurisdic- 
tion, the  high  bailiff  of  the  court  out  of  which  it  issues  is 
not  liable  for  any  irregularities  in  its  execution  of  which  the 
bailiffs  of  the  foreign  court  are  guilty,  although  his  own 
bailiff  assists  therein  (u). 

As  to  the  manner  in  which  the  bailiffs  and  others  acting 
under  the  warrant  of  the  court  must  be  sued,  and  when  the 
registrar  of  the  court  must  be  joined  as  a  defendant,  see 
antey  pp.  26,  27.  A  bailiff  of  a  county  court,  who  is  sued 
for  taking  goods  under  an  execution,  is  within  the  exception 
of  sect.  128  of  the  9  &  10  Vict.  c.  95,  which  enables  parties 
to  sue  in  a  superior  court,  although  the  claim  is  less  than 
20/.,  where  an  officer  of  the  county  court  is  a  party  (except 
in  respect  of  any  claim  to  any  g^oods  and  chattels  taken  in 
execution  of  the  process  of  Uie  court,  or  the  proceeds  or 
value  thereof) ;  and  the  plaintiff  in  such  an  action,  unless 
he  recovers  more  than  20/.,  or  the  judge  certifies,  is  deprived 
of  costs  {v). 

(p)  Ante,  p.  23.  565.     S.  C,  19  L.  J.,  C.  P.,  53. 

(9)  9  &  10  Vict  c.  95,  i.  94.  See  9  &  10  Vict,  c  95,  s.  114. 

(r)  Scar/e  ▼.  HtUifas,  7  M.  &  (n)  Ibid. 

W.  288.  (v)  Mann  ▼.  Buekerfield,  per 

(«)  Ante,  p.  25.  Brie,  J.,  15  Jar.  57. 
(0  Smith  y.  Pritehard,  8  C.  B. 
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Part  I.        Neglect  to  Levy."] — If  any  bailiff  employed  to  levy  exe- 
cution against  goods  and  chattels,  by  neglect,  connivance,  or 


Neglect  to   omission,  loses  the  opportunity  of  levying,'upon  complaint  of 
^^^7*  the  party  aggrieved,  and  proof  of  the  fact  alleged  being  made 

to  the  satisfaction  of  the  court,  on  the  oath  of  any  credible 
witness,  the  judge  may  order  him  to  pay  such  damages  as  it 
appears  that  the  plaintiff  has  sustained  thereby,  not  exceed* 
ing  the  sum  for  which  execution  issued ;  and  if  on  demand 
he  refuses  to  pay  the  same,  payment  may  be  enforced  in  the 
same  way  as  a  judgment  of  the  court  (w). 

Superee-  Supersedeas  by  Payment.'] — The  registrar  must  en* 
vm  t  ^orse  on  the  warrant  of  execution  the  sum  of  money  and 
'  costs  adjudged,  and  also  the  increased  costs  for  execution  ; 
and  if  the  defendant  pays  or  tenders  to  the  registrar  such 
sum  and  costs,  or  such  part  thereof  as  the  plaintiff  agrees  to 
accept  in  full  for  debt  or  damages  and  costs,  together  with 
the  fees,  the  execution  is  superseded,  and  defendant's  goods 
ftre  discharged  (x). 

Bankniptey     Bankruptcy  or  Insolvency  of  Defendant]  — If  the 

^rj™J,    defendant  has  been  discharged  by  the  Insolvent  Act(y) 

fendant.       from  the  debt  or  sum  ordered  to  be  paid,  or  has  obtained 

an  order  for  protection  under  the  Bankrupt  Act(z),  or 

under  the  Protection  Acts  (a),  execution  cannot  be  levied 

on  his  goods. 

Death  of  Death  of  Plaintiff.] — At  common  law,  the  writ  of 
plaintiff,  jgg^  facias  does  not  abate,  although  the  plaintiff  dies  be- 
fore it  is  executed ;  his  executor  or  administrator  may  still 
have  the  benefit  of  it  (5)  ;  and  by  the  rules  of  practice,  it  is 
provided  that  when  one  or  more  of  several  plaintiffs  or  de- 
fendants dies  afler  judgment,  proceedings  thereon  may  be 
taken  by  the  survivors  or  survivor,  or  against  the  survivors 
or  survivor  without  leave  of  the  court  (c). 

Writ,  when  Writy  when  executed.]  —The  bailiff  should  execute  the 
executed,  ^j^j^  within  a  reasonable  time  after  he  receives  it,  and  if 
more  than  one  warrant  has  been  issued  against  the  same,  in 
the  order  of  time  in  which  they  were  entered  by  the  re- 
gistrar, as  shewn  by  the  endorsement  on  the  warrant  (d) ; 
and,  as  we  have  seen  (e),  if  by  neglect,   connivance,   or 

(w)  9  &  10  Vict  c.  95,  8. 115.  (b)  Ellia  v.  Gnffiths,  16  M.  & 

(r)  lb.  1. 109.  W.  106. 

(y)  1  &  2  Vict.  c.  110,  8.  91.  (e)  Rule  152. 

{z)  12  &13yict.cl06,8.111.  (d)  19  &20  VicUc.  108,8.46. 

(a)  5  &  6  Vict,  c  116,  snd  (e)  Ante,  p.  24. 
7  &  8  Vict.  c.  96. 
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omission  be  loses  the  opportunity  of  leyyingi  the  judge  Cbap.i^. 

may  order  him  to  pay  damages  to  the  plaintiff.     It  may  be  *"' 

executed  at  any  hour  of  the  day  or  night  ( /*) ;  but  not  on 
Sunday,  Christmas  day,  or  Good  Friday  (^;. 

'  J^rM^rify.]— Where  a  writ  has  issued  against  the  goods  Priority, 
of  a  party  from  a  superior  court,  and  a  warrant  has  issued 
against  the  goods  of  the  same  party  from  the  county  court, 
the  right  to  the  g^ods  is  to  be  determined  by  the  priority 
of  the  time  of  the  delivery  of  the  writ  to  the  sheriff  to  be 
executed,  or  of  the  application  for  the  issue  of  the  warrant 
from  the  county  court :  and  the  sheriff,  on  demand,  is  by 
writing  signed  by  any  clerk  in  the  office  of  the  under  sheriff 
to  inform  the  high  bailiff  of  the  precise  time  of  the  delivery 
of  the  writ,  and  the  high  bailiff  is  to  shew  his  warrant  to 
the  sheriff's  officer ;  and  such  writing,  or  the  endorsement 
on  the  warrant  (A),  will  respectively  justify  the  high  bailiff 
or  sheriff  in  acting  thereon  (t). 

Ham  and  where  executedJj-^'The  bailiff  may  not  break  How  and 
open  any  outer  door  or  window  of  the  defendant's  dwelling-  where  exe- 
house  to  execute  the  writ  (A) ;  but  he  may  enter  through  ^^< 
the  door  or  any  other  opening  which  is  open,  although  no 
goods  of  the  defendant  are  within,  if  there  is  reasonable 
ground  for  suspecting  that  they  are  there  (A).  He  may 
enter  the  house  of  a  diird  person,  if  the  defendant's  goods 
are  within  (A),  but  not  otherwise  (l).  Having  once  obtained 
peaceable  possession,  he  may  break  open  inner  doorss 
closets,  trunks,  &c. ;  or  if  he  be  locked  in,  he  may  break 
open  the  outer  door  from  the  inside  to  get  out  or  carry 
away  goods ;  and  if,  having  once  entered,  he  is  forcibly 
ejected,  he  may  break  open  the  door  to  re-enter  (m).  If 
die  house  be  that  of  a  third  person,  to  which  the  defendant 
has  taken  his  goods  to  avoid  the  execution,  the  bailiff  may, 
on  demand  and  refusal,  break  open  even  the  outer  door  (A). 
Outer  doors  of  bams  or  outhouses,  not  connected  with  the 
dwelling-house,  may  be  broken  open  (n). 

What  may  he  seized.] — The  bailiff  executing  iikeJLfa.  What  may 
should  enter  on  the  defendant's  premises  with  the  writ,  and  be  aeised. 
having  seized  the  goods  deposit  them  in  a  fit  place,  or  put 

(/)  Mackaily'i  com,  9  Rep.  66.  edit.),  and  notes. 

(g)  Rule  59.    See  alao  29  Car.  (/)  Morrith  v.  Murrey^  13  M. 

2,  c.  7,  s.  6.  &  W.  52. 

(A)  Ante,  p.  114.  (m)  BagUion   v.   OtUieridgt. 

(i)  19  &  20  Vict.  c.  108,  a.  47.  11  M.  &  W.  465. 

\k)  iSemayntf't  cote,  5  Rep.  21.  (n)  Penion  y.  Brown,  1  Sid. 

S.  C,  1  Smith'a  L.  C.  73  (4th  181. 186. 
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nties. 


Part  i.    in  possession  a  fit  person,  appointed  by  the  high  bailiff  (o), 

If  he  seizes  part  in  the  name  of  the  whole,  it  is  a  sufficient 

seizure  of  the  whole  (j9).     He  may  seize  any  goods  or  chat- 
tels of  the  defendant  (excepting  the  wearing  apparel  of 
himself  or  his  family,  and  the  tools  and  implements  of  his 
trade  to  the  value  of  5  l,j  which  are  to  that  extent  protected) ; 
Monej,       also  money  or  bank-notes,  whether  of  the  Bank  of  England 
bank-notes,  or  any  other  bank,  cheques,  bills  of  exchange,  promissory 
^'  notes ;  also  bonds,  specialties,  or  securities  for  money  (q). 

Bills  and  The  high  bailiff  may  hold  any  cheques,  bills  of  exchange 

other  aecQ-  or  promissory  notes,  bonds,  specialties,  or  other  securities 
for  money,  which  have  been  seized  in  execution  as  secu- 
rities for  the  [amount  to  be  levied ;  and  the  plaintiff  may 
sue  in  the  name  of  the  defendant,  or  any  person  in  whose 
name  the  defendant  might  have  sued  for  the  recovery  of 
the  sums  secured  thereby  (r). 

<<  Money  "  means  actual  money  of  the  defendant's,  and 
not  a  mere  debt  to  him  ;  money,  therefore,  which  a  sheriff 
or  bailiff  has  in  his  hands  under  a  fi,  fiu,  issued  by  the 
defendant  in  another  action  («),  or  the  surplus  of  a  former 
execution  against  him,  cannot  be  seized  (t).  It  has  been 
doubted  whether  money  about  the  person  of  the  defendant 
can  be  seized  (u). 

The  bailiff  may  seize  chattel  interests  of  the  defendant 
in  land,  as  leases  or  terms  for  years  (v),  whether  belonging 
to  the  defendant  in  his  own  right,  or  that  of  his  wife  {fv) ; 
he  cannot,  however,  sell  a  mere  equitable  interest  as  an 
equity  of  redemption,  the  legal  estate  being  in  the  mort- 
gagee (a). 

The  bailiff  cannot  seize  fixtures,  as  furnaces,  ovens, 
doors,  windows,  hearths,  chimney-pieces,  &c.,  which  g^o 
to  the  heir  and  not  to  the  executor  (^),  even  although  the 
freehold  belongs  to  the  defendant  (z).  If  the  tenant  un- 
lawfully removes  fixtures,  they  revert  to  the  landlord  and 
cannot  be  seized  (a).  The  bailiff  may  seize  and  sell  fixtures 
which  the  tenant  may  remove,  as  those  fixed  for  the  pur« 
poses  of  trade,  as  coppers,  vats,  &c  (b). 


Chattel  in- 

terestaln 

land. 


Fiztnres. 


(o)  9  &  10  Yict  c.  95,  1. 106. 

Ip)  Cole  Y,  Iknie§,  1  Lord 
Raym.  724. 

(g)  9  &  10  Vict.  c.  95,  8.  96. 

(r)  lb.  8.  97. 

(«)  Wood  Y.  Wood,  4  Q.  B. 
397. 

(/)  Ilarriion  v.  Pamter,  6 
Q.  B.  387. 

(«)  Per  Parke,  B.,  Sui^ffY. 
Afford,  3  M.  &  W.  254. 

(o)  Com.  Dig.  *<  Execution," 
C.3. 


(w)  Per  Bnller,  Parr  v.  New* 
man,  4  T.  R.  638. 

(4r)  MeienffY.  Scholey,  2  N.  R. 
461. 

(y)  Com.  Dig.  "  Ezecation." 
Biwu  Y,  Maw€,  3  East,  38. 
S.  C,  2  Smith's  L.  C.  128  (4th 
edit.) ;  see  notes. 

{x)  WinnY,Inffelbjf,b'B,&k* 
625. 

(a)  Farruni  t.  T^tomjwoti,  5 
B.  &  A.  826. 

(3)  Pooh'9  COM,  1  SaUu  368. 
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Com  and  other  crops,  which  are  raised  by  the  industry  Cbap.  iz. 

of  man,  are  emblements  which  go  to  the  executor,  and  may 

be  taken  in  execution ;  but  things  which  yield  no  annual  Ci^P*- 

profit,  or  which  are  produced  without  the  labour  of  man, 

are  not  emblements,  but  go  to  the  heir,  and  cannot  be 

seized  (c).    The  sale  of  the  produce  of  farms  is  regulated 

by  the  56  Geo.  3,  c  50.    The  substance  of  its  provisions  56  Geou  3, 

are  as  follows :  «>  50. 

The  bailiff  may  not  sell  straw,  straw  of  crops,  chaff, 
colder,  turnips,  manure,  compost,  ashes,  or  seaweed  ((£), 
nor  clover,  rye,  or  other  artificial  grasses  which  are  newly 
sown,  and  growing  under  a  crop  of  standing  com(tf); 
nor  can  he  sell  hay,  g^rasses  (natural  or  artificial),  tares, 
TBtches,  roots,  or  vegetables,  where  by  any  covenant  or 
written  agreement  made  for  the  benefit  of  the  owner  or 
landlord,  they  ought  not  to  be  taken  off  from  the  land, 
or  ought  to  be  used  thereon,  if  he  has  received  a  written 
notice  thereof  before  sale  {/). 

The  tenant  or  occupier  must  give  notice  to  the  bailiff 
of  such  covenants  or  ag^reements,  and  of  the  name  and 
residence  of  the  owner  or  landlord,  to  whom  and  to  whose 
agent,  the  bailiff  must  give  notice  that  he  has  taken  pos- 
session, and  must  postpone  the  sale  until  the  latest  day 
he  lawfully  can  appoint  {g)» 

The  bailiff  may,  however,  where  no  such  covenant  or 
written  agreement  is  shown,  sell  such  crops  by  written 
agreement,  in  such  noanner  as  accords  with  the  custom  of 
the  country;  and  in  cases  where  a  covenant  or  written 
agreement  is  shown,  then,  according  to  such  covenant 
or  agreement ;  and  after  sale  the  purchasers  may  use  all 
necessary  bams,  &c.,  for  the  purpose  of  consuming  such 
crops  or  produce  as  the  bailiff  allots  to  them,  and  which 
the  tenant  or  occupier  would  have  been  entitled  to  use  (h) ; 
should  the  landlord  or  owner  be  aggrieved  by  breach  of 
such  agreement,  the  bailiff,  being  indemnified  by  him,  must 
permit  the  landlord  or  owner  to  use  his  name  for  the 
recovery  of  damages  (t). 

The  bailiff,  before  selling  such  crops,  must  make  inquiry 
within  the  parish  in  which  the  lands  are  situate,  as  to  the 
name  and  residence  of  the  landlord  or  owner  (A). 

The  landlord  may  not,  where  such  agreement  for  sale 
Has  been  made,  distrain  on  com,  hay,  straw,  or  other 
produce,  which  at  the  time  of  such  sale  or  agreement  has 

(e)  See  judgment  in  Bvam  v.  (ff)  58  Geo.  3,  c  50,  8.  2. 

JUberti,  5  B.  &  C.  829.  (A)  lb.  a.  3. 

.  (d)  56  Qeo.  3,  c  50,  s.  1.  (0  lb.  i.  4. 

<«)  lb.  8.  7.  (k)  lb.  8.  5. 
/)  lb.  8. 1. 
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Whose  Goods  inay  he  Seized. 


Part  i.    been  severed  from  the  soil ;  nor  on  any  turnips,  whether 

drawn  or  growing,  nor  on  horses,  sheep,  cattle,  or  beasts, 

nor  on  waggons,  carts,  or  implements  of  husbandry,  which 
the  purchaser  employs  for  thrashing,  carrying,  or  consuming 
such  produce  (Z). 

The  act  does  not  extend  to  straw,  turnips,  or  other  ar- 
ticles which  the  tenant  may  remove  consistently  with  some 
contract  in  writing  {m). 

The  bailiff  is  not  liable  for  any  breach  or  omission  of  the 
provisions  of  the  act,  unless  it  be  wilful  (n) ;  and  all  persons 
acting  under  it  are  indemnified  (o). 

The  assignee  of  a  bankrupt,  &c.,  may  not  take  produce, 
manure,  &c.,  in  any  other  way  than  the  bankrupt,  &a, 
would  have  been  entitled  to  do  (/}). 


Whose 
g^oods  may 
be  seised. 


Goods  of 
testator. 


Goods  of 
partners. 


Whose  Ooods  may  be  seized."] — The  bailiff  must  at  his 
peril  seize  only  the  goods  of  the  person  named  in  the  writ ; 
if  he  seize  those  of  another,  he  is  liable  to  an  action,  though 
the  goods  are  in  the  possession  of,  and  apparently  the  de- 
fendant's (^).  The  goods  of  a  woman  cohabiting  with  the 
defendant  cannot  be  taken,  though  she  passes  for  bis  wife  (r)« 
Terms  for  years  vested  in  a  husband  in  right  of  his  wife, 
and  all  her  goods,  though  bought  with  money  settled  to  her 
separate  use  ( j),  may  be  seized  in  execution  against  the  hus- 
band ;  but  not  terms  or  goods,  the  legal  estate  of  which  is 
in  trustees,  though  the  husband  has  by  the  settlement  an 
equitable  interest  for  life,  and  is  in  possession  of  them  (t). 

The  goods  of  a  testator  or  intestate  cannot  be  seised  for 
the  persona]  debt  of  the  executor  or  administrator  (it),  un- 
less by  using  them  he  has  made  the  goods  his  own  (r),  in 
which  case  he  cannot  deny  that  they  are  his  property. 

Under  an  execution  against  the  goods  of  one  of  the 
partners,  the  bailiff  most  seize  the  goods  of  both,  and  sell 
the  moiety  belonging  to  defendant  (n?).  The  vendee  is 
tenant  in  common  with  the  other  partner  {x),  and  his  in- 
terest is  only  what  remains  after  payment  of  partnership 
debts  (y). 


(/)  56  Geo.  3,  c.  50,  s.  5. 

(m)  Ibid. 

(fi)  lb.  s.  9. 

(o)  lb.  s.  10. 

(p)  lb.s.  11. 

(g)  Jarmain  ▼.  Hooper^  7 
S.  N.  R.  663 ;  Catterul  ▼.  Km- 
ytm,  3  Q.  B.  310. 

(r)  GlanpooU  v.  FoMi^,  9  B. 
&  C.  697. 

(t)  Cbmev.  ^rtet,  7  M.&W. 
183. 


(/)  Cadoffanr.KenneitfCoiwpn 
442. 

(tt)  Farr  v.  Neumum,  4  T.  R. 
621. 

(v)  Quick  Y.  Siaine&,  1  B.  & 
P.  293. 

(v)  Johntanr,  Evau,  7  S. N, 
R.  1035. 

(x)  Ibid. 

(y)  Garbett  v.  Veate,  5  Q.  B. 
408. 


Whoie  Ooods  may  be  Seized, 
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By  the  Bankrupt  Act,  12  &  13  Vict  c  106,  s.  188,  Chap.  ix. 

executions  against  the  goods  and  chattels  of  a  hankrupt 

bond  fide  "  executed  and  levied  "  (z),  hy  seizure  and  sale  Goods  of 
before  the  date  of  the  fiat  or  the  filing  of  the  petition  are  ^i^nkrnpt. 
valid,  notwithstanding  any  prior  act  of  bankruptcy ;  pro- 
vided the  person  on  whose  account  execution  has  issued 
had  not  at  the  time  of  executing  or  levying  such  execution, 
or  at  the  time  of  making  sale  thereunder,  notice  of  any 
prior  act  of  bankruptcy.  This  does  not,  however,  protect 
executions  on  judgments  on  warrants  of  attorney  or  cog- 
novit actionem,  given  by  a  bankrupt  by  way  of  fraudulent 
preference  (a). 

^  Bond  fide  "  in  this  provision  means  on  the  part  of  the 
creditor  and  bailiff,  not  the  defendant (6),  the  <' notice** 
may  be  to  the  execution  creditor,  or  to  one  of  several,  or  to 
the  attorney  (c),  but  not  to  the  bailiff  (d).  If  the  seizure 
and  notice  occur  on  the  same  day,  their  priority  may  still 
be  inquired  into  (e). 

The  execution  is  not  protected  where  it  is  itself  an  act  of 
bankruptcy  (y'). 

If  the  goods  of  the  defendant  have  become  vested  in  Goods  of 
assignees  under  the  Insolvent  Act,  1  &  2  Vict.  c.  1 10,  or  the  insolvoit. 
Protection  Acts,  5  &  6  Vict.  c.  116,  and  7  &8  Vict.  c.  96, 
the  writ  cannot  be  afterwards  executed ;  but  where  the  writ 
is  lodged  with  the  bailiff  before  the  vesting  order  is  made, 
it  is  otherwise  (g)m 

The  goods  of  ambassadors  and  other  ministers  of  foreign  Ambasn- 
states  and  their  domestics  cannot  be  seized  (A).  <lon. 

Goods  which  are  in  the  custody  of  the  law,  as  those  which  Goods  in 
are  seized  under  a  distress  or  previous  execution,  cannot  be  custody  of 
seized  (t).  ^^''' 

The  rule  of  law  being  that  a  bailiff  may  only  seize  that  Lien, 
which  he  can  sell,  goods  in  the  defendant's  possession,  and  Bailmeiit. 
on  which  he  has  a  mere  lien,  cannot  be  seized  (k).    Where, 


(2)  The  words  of  the  fonner 
Act,  2  &  3  Vict.  c.  29,  were 
"  executed  orleried.''  See  Whit- 
more  ▼.  Robertt<m,  8  M.  &  W. 
463 ;  «i<y  y.  Carter,  11  M.  & 
W.  571. 

(«)  Ibid. 

(b)  Belcher y,Magnaift\2yi, 
&  W.  102. 

(c)  RoihweU  T.  Timbrel,  1 
Dowl.  N.  S:  778. 

(d)  Bamwy  v.  Eattm,  10  M.  & 
W.  22.  See  1  Smith's  L.  C.  380, 
4th  edit,  ss  to  what  is  toiBcient 


notice. 

(e)  Whiimore  r,  Oreene,  13 
M.  &  W.  104. 

(/)  HaU  ▼.  Wallace,  7  M.  & 
W.  353. 

(ff)  Woodland  r.  FiOier,  11 
A.  &  E.  859.  Ai  to  the  effect  of 
a  discharge  under  the  Inaolvent 
Acts,  ante,  p.  116. 

(A)  7  Ann.  c.  12,  s.  3. 

\,i)  Com.  Dig.  **  Execution,'* 
c.  4. 

(k)  Legg  v.  Bvam^  6  M.  fc 
W.  36. 
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Pmiti.    however,  goods  are  let  to  the  defeodant  for  a  term,  the 

bailiff  may  seize  them,  aud  sell  the  defendant's  interest  in 

them(/).  Goods  of  the  defendant  pawned  or  leased  to 
another  may  be  sold,  subject  to  the  right  of  the  bailee 
or  lessee,  but  cannot  be  seized  till  the  bailment  or  term 
is  determined. 

Goods  as-  If  the  defendant,  after  the  delivery  of  the  writ  to  the 
signed.  bailiff,  assign  his  goods  even  for  a  valuable  consideration, 
except  it  be  in  market  overt,  no  property  passes  to  the 
assignee,  and  the  bailiff  may  still  seize  and  sell  them  (m). 
So,  if  the  assignment  is  before  the  delivery  of  the  writ,  if  it 
is  made  for  the  purpose  of  delaying,  hindering,  or  defraud- 
ing creditors  (n). 

Where  Where  there  are  no  Ooods  toiahe.'] — ^If  the  amount  for 

there  are  no  ^bich  the  judgment  of  the  court  exceeds  20/.,  and  the 
^^  ^  defendant  baa  no. goods  or  chattels  which  can  be  conveni- 
ently taken  to  satisfy  the  judgment,  application  may  be 
made  to  a  judge  of  a  superior  court  for  a  writ  of  certiorari 
to  remove  it  into  one  of  the  superior  courts,  who  if  satisfied 
thereof  may  order  the  writ  to  issue,  and  when  it  is  removed 
it  is  to  have  the  same  force  and  effect,  and  proceedings  may 
be  had  thereon  aa  in  the  case  of  a  judgment  of  a  superior 
court,  but  no  action  may  be  brought  upon  such  judg- 
ment (o). 

Pajment  of     Payment  of  Taxes  and  Rent,  and  Priority  of  Land- 
t«xes.  lord"] — The  Queen's  taxes,  due  at  the  time  of  seizure,  to 

the  extent  of  one  year's  arrears,  must  be  paid  by  the  bailiff 
to  the  collector  before  sale  or  removal  (p). 

Rent.  The  statute  8  Anne,  c.  14,  s.  1,  which  forbids  the  re- 

moval  of  goods  seized  in  execution,  till  the  landlord  has 
been  paid  a  year's  rent,  does  not  apply  to  executions  under 
^^ritj  of  process  of  the  county  court ;  but  the  landlord  of  a  tenement 
landlord,  j^  whidi  goods  are  taken  in  execution  may  claim  the  rent 
at  any  time  within  five  clear  days  from  the  date  of  the 
taking,  or  before  the  removal  of  the  goods,  by  delivering 
to  the  bailiff  or  officer  making  the  levy  a  writing  signed  by 
himself  or  his  agent,  stating  the  amount  of  rent  clumed  to 
be  in  arrear,  and  the  time  for  and  in  respect  of  which  it  is 
due.     If  such  claim  is  made,  the  bailiff  in  addition  to  the  levy 

(/}  Xcy^v.  £fM»u,  6M.&W.  TVyne't  mm,   3   Rep.   80;    1 

86.  Smith's  L.  C.  1,  4th  edit.;  see 

(m)  Sanutei  ▼.  Duke,  3  M.  &  notes. 

W.  622.  (o)  19  &  20  vm.  c  108,  s.  49. 

(a)  13  Elii.  c.  5 ;  29  Etis.  c.  5,  (p)  43  Geo.  3,  e.  99,  s.  37. 
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must  distrain  for  the  rent  claimed  and  the  costs  of  distress.  Chap.  ix. 

but  may  not  till  five  days  next  after  the  distress  sell  any 

part  of  the  goods  taken  unless  they  are  of  a  perishable 
nature,  or  upon  the  request  in  writing  of  the  party  whose 
goods  have  been  taken.  The  bailiff  must  afterwards  sell 
such  of  the  goods  under  the  execution  and  distress  as  will 
satisfy,  first,  the  costs  of  and  incident  to  the  sale,  next  the 
clum  of  such  landlord,  not  exceeding  the  rent  of  four  weeks 
where  the  tenement  is  let  by  the  week,  the  rent  of  two 
terms  of  payment  where  the  tenement  is  let  for  any  other 
term  less  than  a  year,  and  the  rait  of  one  year  in  any  other 
case,  and  lastly  the  amount  for  which  the  warrant  issued. 
If  any  replevin  is  made  of  the  goods  so  taken,  the  bailiff 
most,  notwithstanding,  sell  such  portion  thereof  as  will 
satisfy  the  costs  of  and  incident  to  the  sale  under  the  exe- 
cution, and  the  amount  for  which  the  warrant  issued ;  and 
in  either  event  the  overplus  of  the  sale,  if  any,  and  the 
residue  of  the  goods,  must  be  returned  to  the  defendant ; 
and  the  poundage  of  the  high  bailiff  and  broker  for  keeping 
possession,  appraisement,  and  sale  under  the  distress,  will 
be  the  same  as  would  have  been  payable  if  the  distress  had 
been  an  execution  of  the  county  court,  and  no  other  fees  may 
be  demanded  or  taken  in  respect  of  it  {q), 

8ale,^ — Until  the  sale,  the  goods  must  be  deposited  by  Sale, 
the  bailiff  in  some  fit  place,  or  they  may  remain  in  the  cus- 
tody of  a  fit  person  approved  by  the  high  bailiff,  and  put  in 
possession  by  the  baiUff,  for  keeping  possesion  of  which  he  is 
entitled  to  charge  sixpence  in  the  pound  for  each  day,  calcu- 
lated on  the  value  of  the  goods  seised  (r) ;  but  if  the  execu- 
tion is  paid  out  at  thetime  of  the  levy,  or  within  half  an  hour 
thereof,  no  possession  fee  is  chargeable  («).  The  sale  must 
not  be,  until  after  the  end  of  five  days  at  least,  next  fol- 
lowing the  day  in  which  the  goods  have  been  taken,  un- 
less ^y  are  of  a  perishable  nature,  or  on  the  request  in 
writing  of  the  party  whose  goods  are  taken.  The  goods,  or 
effects,  must  be  sold  or  valued  by  sworn  brokers  and  ap- 
praisers appointed  by  the  high  bailiff,  who  are  entitled  out 
of  the  produce  to  sixpence  in  the  pound  on  the  value  of 
the  goods  for  appraisement,  whether  there  be  one  broker 
or  more,  over  and  above  stamp  duty,  and  one  shilling  in 

the  pound  on  the  net  produce  of  the  sale,  for  advertbe- 

« 

{q)  19  &  20  Vict.  c.  108,  s.  75.  (r)  See  high  beilifTs  fees,  aiir«, 

Soaewhst  limilar  pTOvifflons  were  p.  31 . 

contained  in  9  &  10  Vict.  c.  95,  (f )  Role  106. 
8. 107,  now  lepesled. 


Retumof 
warrant, 
and  pay- 
ment of 
nonej 
leTied. 
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Pakti.  ments,  catalogues,  sale,  commission,  and  delivery  of 
goods  (tt).  The  iMuliffmust  not  sell  more  than  is  neces- 
sary to  satisfy  the  execution;  if  he  does  he  is  liable  in 
trover  (v) ;  nor  when  he  has  sold  sufficient,  may  he  sell 
more  on  the  supposition  that  by  some  event  for  which  he 
is  not  answerable  the  amount  levied  may  become  insuffi- 
cient (x). 

Meturn  of  Warranty  and  Payment  of  Money  levied.^ 
—The  mode  in  which  the  high  baililT  must  make  a  return 
of  what  he  has  done  under  writs  of  execution,  and  pay  over 
to  the  registrar  monies  he  has  received  thereunder  will  be 
found  among  the  duties  of  the  high  bailiff,  ante^  p.  23.  It 
should  be  noticed  here,  however,  that  the  statement  made 
by  the  bailiff  to  the  r^strar,  of  what  has  been  done  under 
the  writ,  has  not  the  same  effect  as  the  return  of  a  writ 
which  issued  from  a  superior  court.  In  the  latter  case 
when  once  the  writ  is  returned  by  the  sheriff  it  is  exhausted, 
and  no  further  levy  can  be  made  under  it ;  but  in  the  case 
of  the  county  court  writ  it  still  remains  in  the  hands  of  the 
bailiff,  and  if  a  portion  only  of  the  amount,  for  which  the 
writ  is  issued,  is  realized  by  the  first  levy  he  may  at  any 
time  before  the  expiration  of  the  writ,  namely,  twelve 
months,  make  further  levies  under  the  same  writ  until  the 
judgment  is  satisfied  (y). 

Eaecntion       Execution  out  of  Jurisdiction."] — Execution  of  an  in- 
^^^i^*'!*-  ferior  court  could  not  by  common  law  be  executed  out  of 
^  the  jurisdiction  (z) ;  but  by  a  special  provision  in  the  act 

9  &  10  Vict.  c.  95,  where  a  warrant  of  execution  has 
issued  against  the  goods  and  chattels  of  any  party,  and  his 
goods  and  chattels  are  out  of  the  jurisdiction  of  the  court, 
the  warrant  of  execution  may  be  sent  to  the  r^iistrar  of  any 
other  court  within  the  jurisdiction  of  which  the  goods  and 
chattels  may  then  be  or  be  believed  to  be,  with  a  warrant 
annexed,  under  the  hand  of  the  high  bailiff  and  seal  of  the 
court  from  which  the  original  warrant  issued,  requiring 
execution  of  the  same ;  and  the  registrar  of  the  court  to  which 
it  is  sent,  must  seal  or  stamp  it  with  the  seal  of  his  court, 
and  issue  it  to  the  high  bailiff  of  his  court,  and  thereupon 


diction. 


(«)  9BtlO  Vice.  c.  95,  s.  106. 
By  a.  10  of  12  &  13  Vict,  c  101, 
a  baQiff  may  be  appointed  by 
the  jodge  to  act  as  broker  or  ap- 
praiaer.  Bjr  Rnle  107,  the  ap- 
prBiaement  la  not  to  be  made  till 
the  5th  day  of  holding  posseaiion. 


(e)  8U^  V.  Goaeoipie,  1 
Tinnt.  527. 

(x)  AldrtdY.ComtiMe,  6  Q.  B. 
370. 

(y)  See  role  113,  end  Jordmi 
▼.  Binektt,  13  Q.  B.  757. 

(j)  Com.  Dig.  «  Ezeoation." 
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the  high  bailiff  is  to  act  in  all  respects  as  if  ihe  original  Cbaf.  tx. 

warrant  of  execution  had  been  directed  to  him  by  his  own 

eomrt  (a).  The  mode  in  which  the  bailiff  of  the  foreign 
coort  most  return  the  writ  of  execution  to  the  registrar  -of 
the  home  court  when  it  cannot  be  executed,  will  be  found 
amtey  p.  34. 

Tranemisiion  qfJifaney  levied.] — In  all  cases  of  execu-  IVnumii- 
tions  issued  into  a  foreign  district,  where  money  has  been  *i<»  ^ 
received  by  ihe  bailiff  of  the  foreign  court,  he  must  within  7^?!7 
twenty-four  hours  from  the  receiving  of  it  pay  it  over  to 
the  r^strar  of  the  foreign  court,  and  make  a  return  in 
writing  of  the  amount  received;  and  in  the  case  of  a  levy 
having  been  made,  the  bailiff  must  state  in  the  return  the 
gross  amount  produced  by  such  levy,  the  particulars  of  the 
i^raiser's  and  broker's  charges,  and  the  fees  allowed  for 
keeping  possession,  and  pay  over  to  the  registrar  of  the 
foreign  court  the  amount  levied,  less  such  charges  and  fees ; 
and  vie  registrar  of  the  foreign  court  must  certify  therein  the 
amount  paid  into  court,  and  the  correctness  of  th^  said 
charges,  and  pay  over  such  amount  to  the  treasurer  of  his 
court,  at  the  time  of  making  his  quarterly  return  of  fees, 
or  at  such  time  as  the  treasurer  requires ;  and  the  high 
bailiff  must  thereupon  transmit  such  return  to  the  high 
bailiff  of  the  home  court  as  directed  by  the  104th  section 
of  the  9  &  10  Vict.  c.  95,  and  such  latter  bailiff  must 
within  twenty*four  hours  from  the  receipt  of  such  return, 
deliver  the  same  to  the  registrar  of  his  court,  who  must 
thereupon  pay  out  of  any  money  in  his  hands  to  the  plaintiff  . 
in  the  cause,  the  amount  certified  in  such  return  to  have 
been  received  by  the  registrar  of  the  foreign  court,  as  the 
proceeds  of  the  execution,  and  enter  in  a  book  the  amount 
so  certified,  and  file  the  return,  and  the  amount  so  paid  is 
allowed  him  by  the  treasurer  of  his  court  (5). 

Interpleader.] — ^If  any  claim  is  made  to  or  in  respect  of  Inter- 
goods  and  chattels  taken  in  execution,  or  in  respect  of  their  pifl«l«r. 
vsdue  or  proceeds,  by  a  landlord  for  rent,  or  any  person 
other  than  the  party  against  whom  process  issued,  the 
re^strar,  upon  application  of  the  officer  charged  with  the 
execution,  may,  before  or  after  any  action  brought  against 
the  ofiUcer,  issue  a  summons  calling  before  the  court  the 
party  issuing  the  process  and  the  party  making  the  claim. 
The  issuing  of  ibis  summons  operates  as  a  stay  of  pro-  stay  of  sc- 
ceedings  in  any  action  which  has  been  brought  respecting  tioninsape- 
such  claim  in  any  court  superior  or  inferior ;  and  the  court  "**'  <'*''"*• 

(a)  9  &  10  Vict.  c.  95,  s.  104.        (b)  Rok  127. 
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Parti,  in  which  the  action  is  brought  or  anyjadge  thereof,  on 
proof  of  the  issuing  of  the  summons,  and  that  the  goods 
and  chattels  were  taken  in  execution,  may  order  the  party 
bringing  such  action  to  pay  the  costs  d  all  proceedings 
after  the  issuing  of  the  summons.  The  judge  of  the  county 
court  is  to  adjudicate  upon  the  claim,  and  make  such  order 
between  the  parties,  and  as  to  the  costs,  as  to  him  seems 
fit  (c). 

The  judge  may  adjudicate,  not  only  upon  the  claim  to 
the  goods,  but  also  upon  trespasses  to  a  house  committed 
in  executing  the  process,  as  being  a  claim  *'  in  respect  of 
goods  taken  in  execution"  (jf).  In  a  case  where  an  inter- 
pleader summons  had  issned,  and  the  judge  of  the  county 
court  had  adjudicated  against  the  party  claiming  the  goods, 
and  a  judge  of  the  court  of  Queen's  Bench  made  an  order 
staying  an  action  of  trespass  brought  in  that  court  by  the 
claimant  against  the  high  bailiff  of  the  county  court,  for 
breaking  and  entering  his  house,  it  being  shown  that  the 
action  was  brought  for  the  trespasses  committed  under  the 
process  of  the  county  court  in  seizing  the  goods,  with  respect 
to  which  the  adjudication  had  been  made,  it  was  held  that 
the  order  for  staying  the  action  was  authorised  by  the 
statute  and  rightly  made  by  the  judge  of  the  superior  court, 
the  action  for  entering  the  house  being  <<  in  respect  of"  a 
claim  to  the  goods  (e) ;  where,  however,  the  adjudication 
on  the  interpleader  summons  was  in  favour  of  the  claimant, 
and  a  similar  action  was  brought,  it  was  held  that  the 
plaintiff  might  prosecute  his  suit,  in  order  to  recover  the 
special  damage  arising  from  the  wrongful  entry  for  the 
purpose  of  seizing  his  goods  as  the  goods  of  the  execution 
debtor  (f). 

Deposit  by  Deposit  by  Claimant'\ — ^Where  any  claim  is  made 
<^^«»™»t-  under  9  &  10  Vict.  c.  95,  sect.  1 18,  to  or  in  respect  of 
goods  taken  in  execution,  the  claimant  may  deposit  with  the 
bailiff  either  the  amount  of  the  value  of  the  goods  claimed 
(such  value  to  be  fixed  by  appraisement  in  case  of  dispute,) 
to  be  by  the  bailiff  paid  into  court,  to  abide  the  decision  of 
the  judge  upon  the  claim,  or  the  sum  which  the  bailiff  is 
allowed  to  charge  as  costs  for  keeping  possession  of  the 
goods  until  the  decision  can  be  obtained,  and  in  default  of 

(c)  9  &  10  Vict  c.  95,  8. 118.  319. 

\d)  Tinkitr  ▼.  HUdtr,  4'  Ezr.  (/)  Gslfrv.  Ckigm§U,  15  a  B. 

187.     S.  C,  13  Jvr.  684 ;  18  L.  217.    S.  C,  19  L.  J.,  Q.  B.,  520 ; 

J.,  Ezr.,  429.  14  Jur.  698.    See  also  Mereeri. 

(e)  Jeuop  Y.  Crawley t  15  Q.  S^on^firy,  25  L.  J.,  Ezr.,  316. 
B.  212.    S.  C,  19  L.  J.,  Q.  B., 
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the  claimant  80  doing,  the  bailiff  is  to  sell  the  goods  as  if  no  Chap.  is. 
daim  had  been  made,  and  pay  into  court  the  proceeds  to 
abide  the  dedsion  (g), 

SftmmonsesJ] — Upon  the  application  of  the  officer  Sum- 
charged  with  the  execution,  the  registrar  issues  summonses,  "^^nses. 
without  fee,  calling  before  the  court  the  party  who  issued 
the  process  under  which  the  goods  were  seized,  and  also  the 
claimant  (h).  They  are  issued  from,  and  the  execution 
creditor  and  claimant  are  to  be  summoned  to  the  court  of 
the  district  in  which  the  levy  was  made  (t).  They  must 
be  served  in  the  same  manner  as  a  summons  to  appear  to  a 
plaint  (A).  The  claimant  is  deemed  to  be  the  plaintiff,  and 
the  execution  creditor  the  defendant  (Z). 

Particulars.'l'^The  claimant,  five  clear  days  before  the  Pwtiea- 
day  on  which  the  summonses  are  returnable,  must  deliver  1^^^* 
to  the  officer  charged  with  the  execution,  or  leave  at  the 
office  of  the  registrar  of  the  court,  a  particular  of  any  goods 
or  chattels  alleged  to  be  the  property  of  the  claimant,  and 
the  grounds  of  his  claim,  or,  in  case  of  a  claim  for  rent,  of 
the  amount  thereof,  and  for  what  period  and  in  respect  of 
what  premises  it  is  claimed  to  be  due,  and  the  name,  de- 
scription and  address  of  the  claimant  must  also  be  fully  set 
forth  in  the  particular ;  and  any  money  paid  into  court 
tmder  the  execution,  will  be  retained  by  the  registrar  until 
the  claim  is  adjudicated  on.  By  consent,  however,  an 
interpleader  claim  may  be  tried,  although  this  rule  has  not 
been  complied  with  (m).  The  original  rule  of  practice 
framed  in  1847  (Rule  39)  upon  this  claim,  was  in  the  same 
words ;  and  upon  that  it  was  decided  that  the  particulars 
ought  to  state  how  and  by  what  right  the  claimant  asserts 
his  title ;  and  accordingly  that,  where  such  a  notice  stated 
only  that  the  goods  were  the  property  of  the  claimant,  but 
omitted  to  state  any  grounds  of  claim,  it  was  insufficient,  and 
that  the  judge  properly  refused  to  adjudicate  on  it  (n). 
Where,  however,  the  particulars  of  the  grounds  of  claim 
stated  that  the  goods  were  assigned  to  the  claimant  by  an 
indenture  (giving  the  date  and  the  parties),  it  was  held  that 
it  sufficiently  set  forth  the  grounds  of  the  claim  within  this 

(ff)  19  &20  Yiot  c.  108,  a.  72.  (/)  Ibid. 

(A)  Rule  131.     See  fonni  of  (m)  Ibid, 

tammonsei,  App.  pp.  121,  122,  (»)  R,  v.  Chilton,  15  Q.  B. 

And  table  of  fees,  afi/«,  p.  31.  220;   Ex  parte  Tanner  in  re 

(i)  Role  132.  CuUwm  v.  Ro99^  19  L.  J.,  Q.  B., 

ijk)  Rule  130.  318. 
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Pabt  I.    rule  (o) ;  nor  is  it  necessary  that  the  claim  should  specify 

the  goods  or  set  them  forth  in  a  schedule  (p). 

That  portion  of  the  rule  which  requires  that  the  namcr 
description,  and  address  of  the  claimant  must  be  set  forth  in 
the  particulars  is  satisfied,  although  it  be  slightly  inaccu- 
rate, if  nobody  could  have  been  misled  by  it.  Thus  where 
a  claimant  described  himself  as  of  ^  £lixabeth-street,  Isling- 
ton,'* whereas  he  in  fact  lived  in  <'  Elizabeth-terrace,"  the 
particular  was  held  sufficient  (^),  and  in  all  cases  the  judge 
is  bound  to  adjudicate  at  some  time  upon  a  claim,  although 
the  particular  delivered  by  the  claimant  is  insufficient,  or 
has  not  been  delivered  in  time.  In  such  a  case  the  jddge 
should  either  amend  the  particular  or  order  a  new  summons 
to  issue,  so  that  he  may  decide  the  case  on  the  merits  (r). 

Where  a  judgre  of  a  county  court,  upon  an  interpleader 
summons,  erroneously  decided  against  a  claimant,  on  the 
ground  that  the  notice  of  claim  was  insufficient,  the  court  of 
Queen's  Bench  issued  a  mandamus  to  him  to  adjudicate 
upon  the  claim  («). 

So  also  any  of  the  said  courts  will  in  such  a  case  issue  a 
writ  of  prohibition  to  prohibit  him  from  issuing  execution, 
or  otherwise  proceeding  in  the  original  plaint  until  the 
interpleader  suit  has  been  determined  (t). 


Hearing 
mud  jadg- 
ineiit. 


CortBof 
baifiii: 


Hearing  and  Judgment.'] — The  hearing  in  cases  of  in- 
terpleader, is  the  same  as  in  ordinary  actions  («),  the 
claimant  being  considered  as  plaintiff,  and  the  execution 
creditor  as  defendant  (v) ;  at  the  instance  of  either  party, 
a  jury  may  be  summoned  as  in  other  cases  (m).  If  there  is 
no  jury,  the  judge  may  adjudicate  upon  the  claim,  and  make 
such  order  between  the  parties,  and  as  to  the  costs,  as  to 
him  seems  fit  (x).  Where  the  claim  is  dismissed,  the  costs 
of  the  bailiff  may  be  retained  by  him  out  of  the  amount 
levied,  unless  the  judge  otherwise  orders,  but  the  right  of 
the  execution  creditor  against  the  claimant  for  the  sum  so 
retained  is  not  prejudi<^  thereby  (y).  If,  however,  the 
bailiff  fails  to  retain  his  costs,  he  cannot,  after  paying  the 


(o)  Rig.  ▼.  Biehttrda,  2  L.  M. 
&  P.  263.  S.  C,  20  L.  J.,  Q.  B., 
351. 

'  {f)  HUhp  V.  MeGwrge,  18  L. 
T.  109. 

iq)  S*  parte  MeF^,  9  Ezr. 
261.    S.  C,  23  L.  J.,  £zr.,  57. 

(r)  Beiwiei  ▼.  Bqfev,  9  Ezr. 
315. 

(t)  JUg.  T.  RiekartU,  2  L.  M. 
&  P.  263.   S.  C,  20  L.  J.,  Q.  B., 


351.  Now  in  rocfa  a  ease  instead 
of  a  mandamni,  a  rale  or  order 
wonld  i«ae  nnder  19  &  20  Vict. 
c.  108,  i.  43.     See  Chap.  XXIL 

(0  SxpurteMeFee,9ExT.261. 

(«)  Ante,  p.  102. 

(tr)  Rule  130. 

(w)  Rule  79. 

(x)  9  &  10  Yidt,  e.  95,  f.  118. 
See  formi  of  order,  App.  p.  123. 

(y)  Rule  133. 


Appeal.  129 

proceeds  over,  maintain  an  action  for  them  against  the  exe-  Chap.  ix. 

cution  creditor  (z).    The  court  in  this  case  appear  to  have 

doubted  the  rignt  of  the  bailiff  even  to  retain  his  costs  as 
against  the  execution  creditor. 

^jijpea/.]— >Either  of  the  parties  may  appeal  from  the  AppeaL 
decision  if  the  money  or  goods  or  chattels  claimed,  or  the 
proceeds  thereof^  exceeds  20/.  {a). 

(i)  Bioor  T.  Huiten,  24  L.  J.,      Before  this  act  there  was  no  ap- 
C.  jB.»  26.  peal  io  oaaea  of  interpleader.    See 

(«)  19  &  20  Vict,  c  108,  s.  68.      Bmnei  t.  B^ey,  9  Ezr.  315. 
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JUDGMEN^^-SUUMOKS,  AND  PBOCEEDINOS  THEREON. 


Summons,  130: 

When  and  how  Ismed. 

Wlien  afid  how  Served, 

Heabing  and  Order,  131 : 
Rescinding  or   altering 

former  Order. 

Payment  bt  Defendant, 
133. 

Warrant     op     Commit- 
ment, 133: 

Form  of. 

Concurrent  Warrants, 
To  what  Prison, 
Execution  of. 


When. 

Return  of  Warrant  and 

Payment  of  Money 

Levied, 
Fees  on  Execution, 
Execution  out  of  Juris^ 

diction. 
Transmission    of    Fees 

and  Money  Levied, 

Imprisonment  no   Satis- 
faction, 136. 

Discharge  on  Payment, 
136. 

Discharge  under  Insol- 
vent Act,  136. 


Sammoni,  Summons^  wlien  and  how  Issued,'^ — ^A  plaintiff  who  has 
when  and  obtained  an  unsatisfied  judgment  or  order  for  payment  of  a 
how  issued,  ^^y^^  damages,  or  costs,  may  obtain  a  summons  from  any 
court  within  the  limits  of  which  the  other  party  then  dwells 
or  carries  on  his  business,  or  by  leave  of  the  judge  from  the 
court  in  which  judgment  was  obtained  (a),  requiring  him  to 
appear  to  answer  such  things  as  are  named  in  the  sum- 
mons [h).  The  summons  may  issue  without  leave  of  the 
court  (c) ;  and  must  be  in  the  form  given  by  the  act  19  &  20 
Vict.  c.  108,  or  to  its  effect  {d). 

The  amount  claimed  by  the  summons  may  exceed  50^  if 
the  excess  consists  of  costs  which  have  been  incurred  by 
previous  proceedings  in  the  action  (€)• 


(a)  19  &  20  Vict  c.  108,  s.  48. 
Before  this  act  the  summons 
could  issue  only  from  the  court 
in  which  the  defendant  dwelt. 
See  Houlden  r.  SmitAf  19  L.  J., 
Q.  B.,  170. 

{b)  9  &  10  Vict,  c  95,  s.  98. 


See  form  of  summons  54,  App. 
p.  117. 

(c)  Rule  117. 

(d)  19  &  20  Vict.  c.  108. 8. 61. 

(e)  Byrne  v.  Knipe,  5  D.  ft  L. 
659.  S.  C.  18L.J.,  a.B.,33; 
12  Jur.  1075. 


Searing  and  Order.  ISl 

If  the  summoDS  is  to  issue  in  any  other  court  than  the  Chap.  z. 

one  in  which  judgment  was  obtained,  the  execution  creditor 

must  procure  from  such  court  a  certificate  of  the  judgment, 
aa  before  the  summons  will  be  allowed  to  issue  in  another 
court  the  certificate  must  be  produced. 

Where  a  certified  copy  of  a  judgment  is  obtained,  the 
registrar  must  make  a  memorandum  of  having  given  such 
certificate,  and  no  execution  against  the  goods  or  judgment- 
aommons  may  bsue  upon  such  judgment  from  the  court  in 
which  the  judgment  was  obtained,  until  it  is  shewn  to  the 
court  or  registrar  that  no  order  has  been  made  against  the 
execution  debtor  in  any  other  court  (/). 

Wlien  and  hm  Served,^  —The  summons  must  be  forth-  When  and 
with  issued  by  the  registrar  to  the  bailiff,  and  must  be  served  how  served. 
personally  not  less  than  five  clear  days  before  the  day  on 
which  the  party  is  required  to  appear  to  it,  unless  at  the 
hearing  the  ju^ge  is  satisfied,  on  the  evidence  on  oath  be- 
fore him,  that  such  party  was  about  to  remove  from  his 
dwelling  or  place  of  business,  or  was  keeping  out  of  the 
way  to  avoid  service,  in  either  of  which  cases  service  upon 
the  party  at  any  time  before  the  time  appointed  for  the 
appearance  of  such  party  is  sufiicient  (g). 

When  issued,  the  bailiff  is  to  return  into  court  any  war- 
rant against  the  goods  of  the  party  which  may  have  been 
issued  (A). 

Searing  and  Order, ^ — If  the  person  summoned  appears  Heering 
in  pursuance  of  the  summons,  he  may  be  examined  upon  and  order. 
oath  touching  his  estate  and  effects,  and  the  manner  or 
eircumstances  imder  which  he  contracted  the  debt,  or  in- 
curred the  damages  or  liability  for  which  judgment  was 
obtained  against  him,  and  as  to  the  means  and  expectation 
he  then  had,  and  as  to  the  property  and  means  he  still  has 
of  discharging  the  debt,  damages,  or  liability,  and  as  to  the 
disposal  he  may  have  made  of  any  property  (t).  The  person 
obtaining  the  summons  and  all  other  witnesses  the  judge 
tliinks  requisite,  may  be  examined  on  oath,  touching  such 
inquiries  (A). 

The  costs  of  the  summons  and  proceeding^  are  costs  in 
the  cause  (Z). 

If  the  party  summoned  does  not  attend  or  allege  a  suffi- 
cient excuse  for  not  attending,  or  if  attending  he  refuses  to 
be  sworn  or  to  disclose  the  requisite  matters,*— or  if  he  does 


(/)  Rule  120.  (t)  9  &  10  Vict.  c.  95,  8.  98. 

iff)  Role  117.  (k)  Ibid. 

(A)  Rule  118.  (/)  Ibid. 
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Pavt  I.    not  make  answer  touching  the  same  to  the  satisfaction  of 

the  judge,— or  if  it  appears  to  the  judge,  either  by  the  exa* 

mination  of  the  party  or  by  any  other  evidence  that  such 
party,  if  a  defendant,  in  incurring  the  debt  or  liability  which 
is  the  subject  of  the  action  in  which  judgment  has  been  ob- 
tained, has  obtained  credit  from  the  plaintiff  under  false 
pretences, — or  by  means  of  fraud  or  breach  of  trust, — or 
has  wilfully  contracted  such  debt  or  liability,  without  haviii^ 
had  at  the  same  time  a  reasonable  expectation  of  being  able 
to  pay  or  discharge  the  same,^-or  has  made  or  caused  to  be 
made  any  gift,  delivery  or  transfer  of  any  property,— or  has 
charged,  removed,  or  concealed  the  same,  with  intent  to 
defraud  his  creditors,  or  any  of  them, — or  if  it  appears  to 
the  satis&ction  of  die  judge  that  the  party  so  summoned 
has  then,  or  has  had  since  the  judgment  obtained  against 
him,  sufficient  means  and  ability  to  pay  the  debt,  or  damages* 
or  costs  so  recovered  against  him  either  altogether,  or  by 
any  instalment  or  instalments  which  the  court  in  which  the 
judgment  was  obtained  may  have  ordered,  and  if  he  refuses 
or  neglects  to  pay  the  same  as  so  ordered,  or  as  may  be 
ordered  as  hereafter  mentioned,  the  judge  may,  if  he  thinks> 
fit,  order  him  to  be  committed  for  any  period  not  exceeding 
foxtv  days  (m). 

The  power  of  a  judge  to  make  an  order  to  commit  a  de- 
fendant at  the  hearing  of  a  plaint  has  been  already 
noticed  (n).  Where,  however,  a  defendant  does  not  dweU 
or  carry  on  business  in  the  district  of  the  court  to  which  he 
has  been  summoned  to  appear  to  a  plaint,  he  is  not  liable  to 
be  committed  at  the  hearing  of  the  summons,  under  sect.  101 
of  9  &  10  Vict  c.  95y  wh^er  he  appears  to  it  or  not  (o). 

A  warrant  of  commitment  was  held  valid,  although  it 
stated  in  the  alternative  that  the  defendant  had  made  a 
''gift,  delivery  or  transfer  of  property  with  intent  to 
defraud  his  mditors  "  (p).  An  order  may  not  be  made 
in  the  alternative,  to  pay  or  be  committed,  since  the  effect 
of  it  is  to  delegate  to  the  officer  of  the  court  or  the  party 
putting  it  in  force,  a  discretion  vested  by  the  statute  in  the 
judge,  who  must  decide  whether  or  not  he  will  commit  a 
defendant  upon  the  existing  facts  as  they  are  brought 
before  him,  and  not  upon  any  contingency  which  may  arise 
subsequently  to  the  making  of  the  oider ;  therefore,  where 
a  judge  made  an  order  requiring  a  drfendant  to  pay  an  in- 
stalment on  a  future  day,  or  in  defiudt  be  committed,  it  was 
held  to  be  invalid  (^). 

(im)  9  &  10  Vict,  c  95,  ■.  99.  (j»)  JBr  jMrff  Pwrdy,  19  L.  J., 

See  ftmn  55,  App.  p.  118.  C.  P.,  222. 

(n)  Amie,  p.  110.  (f)  AhUf  t.  Hofo,  9  C.  B. 

(o)  Rule  121.  201 ;  10  C.  B.  62.  S.  C,  1 L.  M. 


Warrant  of  Commitment  1 33 

Where  the  commitment  is  for  non-payment,  it  should  Chap.  x. 
be  made  part  of  the  order  that,  on  production  of  a  cer-  ~ 

tificate  signed  by  the  registrar,  stating  that  payment  or 
satisfaction  of  the  sum,  or  of  the  instafanent  thereof,  and 
costs  remaining  due  at  the  time  of  making  the  order  of  com- 
mitment, together  with  all  subsequent  costs,  has  been  made, 
the  defendant  shall  be  discharged  without  further  leave  of 
the  jndge  (r). 

jResdnding  or  altering   Order."]  — The  judge  before  Rescinding 
whom  the  summons  is  heard  may,  whether  he  makes  an  or  altering 
order  for  committal  or  not,  rescind  or  alter  any  order  pre-  ^'^^F* 
▼iously  made  against  the  defendant  for  payment  by  instal- 
ments or  otherwise,  and  may  make  any  further  or  other 
order,  either  for  the  payment  of  the  whole  debt  or  damages, 
with  costs  forthwith,  or  by  instalments,  or  in  any  oUier 
manner  which  seems  to  him  reasonable  and  just  («). 

Payment  hy  Defendant.'] — ^Where  an  order  is  made  for  Payment 
commitment  for  non-payment  of  money,  the  defendant  may,  ^  <J«fen- 
at  any  time  before  his  body  is  delivered  into  the  custody 
of  the  gaoler,  pay  to  the  bsuliff  the  total  amount  indorsed  on 
the  warrant,  and  in  such  case  all  payments  made  under  the 
order  are  to  be  made  into,  and  execution  issue  by,  the 
court  rescinding  or  altering  the  order  (<) ;  and  on  receiving 
the  amount,  the  bailiff  must  discharge  him  out  of  custody, 
and  within  twenty-four  hours  after  receiving  it,  pay  it  over 
to  the  registrar  (u). 

Warrant  of  Commitment,'] — ^When  an  order  of  com- Warrant  of 
mitment  is  made,  the  registrar  issues  under  the  seal  of  the  commit- 
eourt  a  warrant  of  commitment  (o)  to  one  of  the  bailiffs,  to  ^^^^' 
take  the  body  of  the  person  against  whom  the  order  is 
made(fp).     The  warrant  must  bear  date  on  the  day  on 
which  the  order  for  commitment  was  made,  and  continues 
in  force  for  one  year  from  such  date,  and  no  longer ;  but  no 
order  for  commitment  need  be  drawn  up  or  served  (x). 

Form  of  Warrant^ — The  amount  of  the  judgment,  and  Form  of. 
all  costs  payable  by  the  defendant,  must  be  indorsed  on  the 

H  P.  626 ;  20  L.  J.,  C.  P.,  33  ;  («)  9  &  10  Vict.  c.  95,  8.  100. 

14  Jar.  1069.    See  tAaoExpart§  See  form  56,  App.  p.  119. 

XtiM^M^,4  C.B.507;  lOa  B.  730;  (/)  Rale  119. 

wsA  KiMning  ▼.  Buchanan,  8  C.  B.  (u)  Rule  123. 

27 1»  which  were  similar  decicions  \v)  19  &  20  Vict.  c.  lOB,  8«  6lv 

CO  the  8  &  9  Vict,  c  127.    See  See  forma  of  warrant,  App.  pp. 

p09t.  Chap.  XXVI.,   **  Proceed-  112,  118. 

ingB  agaiit-^t  Judgment  Debtors."  (ir)  9  &  10  Viot.  o.  95,  a.  102. 

(r)  Ru:    124.  .    (X)  19  & 20 Vict  e.  108,8.59. 
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To  what  Prison. 


Part  i.    warrant,  and  the  amount  due  to  the  bailiff  for  execution 
must  be  stated  separately  (x)» 


Concurrent        Concurrent    Warrants^ — Warrants    of   commitment 

wairaats.     against  the  same  party  may  be  issued  concurrently  into  one 

or  more  districts ;  but  the  costs  of  more  than  one  warrant 

will  not  be  allowed  against  such  party  unless  by  order  of 

the  judge  (y). 


To  what 
prison. 


Execution 
of. 


To  what  Prinm.]— By  the  9  dc  10  WdU  c.  95,  s.  98, 
defendants  committed  under  the  above  power  were  to  be 
committed  to  the  common  gaol  or  house  of  correction  of 
the  county,  district,  or  place  in  which  the  party  summoned 
resided,  or  to  any  prison  proyided  as  the  prison  of  the 
court  {z).  By  the  later  act,  12  &  13  Vict.  c.  101,  s.  1, 
defendants  may  be  committed  to  the  common  gaol  wherein 
the  debtors  under  judgment  and  in  execution  of  the  supe- 
rior courts,  may  be  confined  for  the  county,  &c.,  in  which 
the  party  or  defendant  is  resident,  or  to  any  other  gaol  or 
debtor's  prison  for  the  same  county,  &c.,  which  by  decla- 
ration of  the  Secretary  of  State  is  allowed,  so  long  as  such 
declaration  is  in  force ;  or  to  any  prison  provided  as  the 
prison  of  the  court,  under  sect.  49  of  9  &  10  Vict.  c.  95  (a). 

The  bailiff  to  whom  the  warrant  of  commitment  is  issued 
is  empowered  to  take  the  body  of  the  person  against  whom 
the  order  was  made,  and  all  constables  and  other  peace 
officers  are  to  give  their  aid  in  executing  it,  and  the  gaoler 
or  keeper  of  every  gaol,  house  of  correction,  and  pxison, 
mentioned  in  the  order,  must  receive  and  keep  the  defen- 
dant therein  until  dischaiged  under  the  provisions  of  the 
act,  or  otherwise  by  due  course  of  law  (h). 

Care  must  be  taken  to  execute  the  warrant  against  the 


c  95,  s.  49. 
■eedon   was 
a    judgment 


(#)  Rule  122. 

(y)  Rnle  125. 

(x)  9  &  10  Vict. 

(a)  When  this 
passed,  however, 
debtor  coold  only  be  summoned 
to  the  ooort  of  the  district  in 
which  he  realded,  and  no  doabt 
could  arise  as  to  the  prison  to 
which  he  oonld  be  committed ; 
bnt  as  he  may  now,  under  sect  48 
of  the  19  &  20  Viet  e.  108,  be 
sommoned,  by  leave  of  the  judge, 
to  the  court  in  which  the  judg- 
ment was  obtained,  it  would  ap- 
pear that  the  judge  must  oommit 


him  to  the  prison  of  the  district 
in  which  he  resides.  But,  in 
e? ery  case,  whether  he  appears  or 
not,  as  the  prison  of  the  district 
in  which  be  resides  is  that  to 
which  the  judge  has  power  to 
oommit  him,  the  warrant  can  be 
sent  for  execution  to  the  high 
bailiff  of  that  district;  and  if  he 
is  not  then  in  that  district,  it 
can  be  sent  from  there  into  the 
district  into  which  he  has  gone, 
under  the  prorisions  of  section 
104  of  the  9  &  10  Vict  c  95. 
(b)  9  &  10  Vict.  c.  95,  s.  102.  ^ 


Transmission  of  M<mey  Levied,  185 

right  person ;  if  the  pluntiff  directs  its  execution  against  a  Cbap.  z. 
person  not  named  in  it,  he  is  liable  to  trespass  (c). 


The  warrant  most  be  executed  within  the  year  during  Whoi. 
which  it  is  in  force  (d)  ;  but  if  the  debtor  be  taken  under  it 
within  the  year,  he  may  be  detained  thereunder  for  the 
term  'for  which  he  was  committed,  notwithstanding  such 
term  may  not  expire  xmtil  after  the  expiration  of  the 
year  («)• 

Return  of  Warrant  and  Payment  of  Money  Levied,']'^  Retnm  of 
The  return  of  the  execution,  or  what  has  been  done  under  warrant, 
the  warrant  of  commitment,  and  payment  of  money  levied  ^'^^  P*7' 
under  it,  must  be  made  by  the  high  bailiff,  in  the  same  m^ey  le- 
way  as  the  return  of  writs  of  execution  against  the  goods  of  vied, 
a  party.     See  ante^  p.  24. 

Fees  on  Execution.'] — The  court  fees  upon  the  exe-  Fees  ou 
cution  must  be  paid  into  court  at  the  time  of  the  issue  of  execution. 
the  warrant  of  execution  (f).     These  will  be  found,  antef 
p.  31. 

Execution  out  of  Jurisdiction^ — ^Where  a  warrant  of  Execution 
commitment  bsues  against  a  person  who  is  out  of  the  juris*  out  of  juris- 
diction, it  may  be  sent  by  the  high  bailiff  of  the  home  court  ^^^^ 
to  the  registrar  of  the  court  within  the  jurisdiction  of  which 
the  person  is,  in  the  same  manner  as  a  writ  of  execution 
against  goods  (g).    If  the  person  is  apprehended,  he  must 
be  forthwith  conveyed  in  custody  of  the  bailiff  or  officer 
apprehending  him  to  the  prison  of  the  court  within  the  ju^ 
risdiction  of  which  he  was  apprehended,  and  kept  therein 
for  the  time  mentioned  in  the  warrant  of  commitment,  un- 
less sooner  discharged  under  the  provisions  of  the  act ;  and 
all  constables  and  other  peace-officers  must  aid  and  assist 
within  their  respective  districts  in  the  execution  of  the  war- 
rant [h). 

Transmission  of  Money  Levied,] — Where  the  warrant  Transmis* 
of  commitment  is  sent  to  be  executed  in  a  foreign  district,  ^^^  ^  ^^^ 
the  money  levied  thereunder  must  be  accounted  for  and  J^I^^*^ 
transmitted  in  the  same  way  as  in  the  case  of  execution 
against  the  goods  of  a  party  (t).     See  ante^  p.  125. 

(c)  Whalky  v.  M^Connel,  13  (e)  Hayes  v.  Keene,  21  L.  J., 
Q.B.903.  S.  C.,19L.J.,Q.B.,  C.  P.,  204.  S.  C,  16  Jur.  976. 
162.  (/)  19&20  Vict.c  108,  s.  78. 

(d)  Ante,  p.  133.    Before  the  (ff)  Ante,  p.  125. 

19  St  20  Vict.  c.  108,  the  practice  {h)  9  &  10  Vict.  c.  95,  s.  104. 

waa  regulated  by  Rule   135,   of  (i)  Rule  127,  which  applies  to 

1851.    See  ahoBjf  parte  0*Neilf  execution  both  against  the  goods 

1  L.  M.  &  P.  737.  or  person. 
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Discharge  under  Insolvent  Act. 


Paeti.        Imprisonment  no  Satisfaction.]  —  Imprisonment  does 
not  operate  as  a  satisfaction  or  exting^hment  of  the  debt 
Impriflon*    or  cause  of  action  for  which  judgment  was  obtained ;  nor 
^^?i^      does  it  protect  the  defendant  from  being  summoned  anew 
'  and  imprisoned  for  a  new  fraud  or  defaidt.     Where,  there- 
fore, a  judgment  debtor  has  been  once  committed  for  non- 
payment, he  may,  at  the  expiration  of  the  period  for  which 
he  was  imprisoned,  be  again  committed  if,  having  the  means 
to  pay,  he  still  refuses  to  pay ;  and  upon  these  facts  the 
decision  of  the  judge  of  the  county  court  is  conclusive  (A). 
Nor  does  it  deprive  the  plaintiff  of  his  right  to  take  out 
execution  against  the  goods  of  the  defendant,  as  if  the  im* 
Difchirge    pnsonment  had  not  taken  place  (/)•     Any  defendant  may, 
on  pfty-^      however,  by  payment  or  satis&ction  of  the  debt  or  demand, 
ment.  or  the  instalments  payable,  together  with  the  costs  due  at 

the  time  the  order  for  imprisonment  was  made,  together 
with  the  costs  of  the  order  and  all  subsequent  costs,  obtain 
his  discharge  upon  thtf  certificate  of  payment  or  satisfoction, 
signed  by  tibe  registrar,  by  leave  of  the  judge  of  the  court 
in  which  the  order  of  imprisonment  was  made  (m). 

This  power  to  obtain  a  discharge  by  payment  of  the  debt 
and  costs  applies  to  those  cases  in  whi^  a  defendant  has 
been  committed  for  nonappearance  or  for  refusing  to  be 
sworn,  as  well  as  to  cases  m  which  he  is  committed  for  non- 
payment. 

In  order  to  obtain  a  defendant's  discharge  by  payment, 
the  above  mode  of  proceeding  must  be  strictly  followed ;  fbr 
where  a  defendant,  having  been  committed  for  nonappearance, 
paid  the  debt  and  costs  to  the  plaintiff,  but  no  application 
was  made  to  the  court,  and  he  was  subsequently  anested  by 
the  bailiff  of  the  court,  under  the  warrant  of  commitment, 
it  was  held  that  the  arrest  was  legal  (»)• 

Budiaige  Discharge  under  Insolvent  Act,] — The  effect  of  a  dis- 
vnder  in-  charge  under  the  Insolvent  Act»  1  &  S  Vict.  c.  1 10,  will  be 
MlTsnt  act  tomdpost,  Part  II.  Chap.  IV. 


W  JUBepes,  2  E.  &  B.  521. 
S.  C  22  L.  J.,  Q.  B.,  393 ;  17 
Jnr.  715. 

[0  9  &  10  Vict  c  95, 8. 103. 
i)  9  &  10  Viet.  c.  95, 1. 110. 


Ses  form  of  certificate,  57,  App. 
p.  120. 

(»)  Dmrieir.FMcker,  2  E.  & 
B.271. 
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CHAPTER  XI. 

Actions  bt  aitd  against  Exbcutobs. 


How  THBT  Sub  akd  abb 

SUBD,  187. 
SUOOBSTIOV    OF   DbVASTA- 

▼iT  IN  Summons,  137. 

Patmbnt     into     Court, 
187. 

NoN  -  Appeabancb    at 
Tbial»  138. 

Judgment  against,  188* 
Where  devaetavit. 


Judgment  against,  138. 

Where  character  denied 
or  Melease  pleaded* 

Where  defendant  admits 
his  character  and  de- 
nies  denuind. 

And  alleges  Administra* 
tion. 

In  Cases  not  provided 
for  by  Rules. 

Notice  of  Assets,  140. 


Sow  they  Sue  and  are  Sued.'] — Executors  and  adminis-  How  fhej 
trators  may  sue  and  be  sued  in  like  manner  as  a  party  in  me  •n<l  ^^ 
his  own  right  (a).     Not  that  their  rights  of  action  are  "^^* 
extended,  but  that  in  so  far  as  they  may  already  sue,  the 
manner  of  their  suing  is  the  same  as  if  they  sued  in  their 
own  right. 

Suggestion  of  Devastamt.] — ^Where  it  is  suspected  that  SnggestioD 
an  executor  has  been  guilty  of  a  devastatnt^  in  order  to  o^  ^evas- 
aToid  the  expense  and  delay  attendant  upon  obtaining  a^^^^' 
judgment  and  execution  in  the  first  instance  against  the 
goods  of  the  deceased,  and  then  if  the  bailiff  return  a 
devasiaunt  suing  out  a  writ  of  execution  de  bonis  propriisj 
the  plaintiff  may  charge  in  the  summons,  in  the  form  given 
in  the  schedule  to  the  rules,  that  the  defendant  has  assets 
and  has  wasted  them  (6). 

Payment  into  Court,"] — Where  a  defendant  admits  his  Fayment 
representative  character  and  the  plaintiff's  demand,  and  hi^  ^'^'^^^ 
that  he  is  chaigeable  with  any  sum  in  respect  of  assets,  he 
may  pay  the  same  into  court,  subject  to  the  rules  relating 
to  payment  into  court  in  other  cases  (c). 

(m)  9  &  10  "^ct.  c.  95,  a.  66.  (c)  Rnle  168.    See  mode  of 

\i)  Rule  159.      See  note  to      paymeiit  into  court,  ante,  p.  67. 
sMin  5,  App.  p.  93. 
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Judgment  against. 


Parti.  Non- Appearance  at  TriaW] — Where  an  executor  or 
administrator,  plaintiff  or  defendant^  does  not  appear  on 
Non-ap-  the  day  of  hearing,  the  provisions  of  sects.  79  and  80  of 
toO^^  **  the  9  &  10  Vict,  c  95,  and  of  sect  10  of  the  18  &  14 
Vict.  c.  61,  apply  respectively,  subject  to  the  rules  appli- 
cable to  executors  or  administrators  suing  or  being 
sued  {(l). 


Judgment 
against. 


Where  de* 

vactavit. 


Where  cba. 
racter  de- 
nied or 
release 
pleaded. 


Where  de- 
fendant 
admit!  hifl 


Judgment  against,'] — The  ordinary  judgment  against 
executors  and  administrators  is,  to  pay  the  debt  and  costs 
to  be  levied  out  of  the  assets  of  the  testator,  if  the  defen- 
dant have  so  much ;  but  if  not,  then  the  costs  out  of  the 
defendant's  own  goods  (e).  If  a  plaintiff  executor  fails, 
the  judgment  is  the  same  as  in  ordinary  actions;  but  the 
costs  will,  unless  the  court  shall  otherwise  order,  be  awarded 
in  favour  of  the  defendant,  and  be  levied  de  bonis  pro^ 
priis  if). 

In  all  cases  where  the  defendant  is  charged  in  the  sum- 
mons with  wasting  assets,  if  the  court  is  of  opinion  that  the 
defendant  has  wasted  the  assets,  the  judgment  will  be,  that 
the  debt  or  damage,  and  costs,  shidl  be  levied  de  bonis 
testatoris  siy  &c.,  et  si  non  de  bonis  propriiSf  and  the 
non-payment  of  the  amount  of  the  demand  immediately, 
on  the  court  finding  such  demand  to  be  correct,  and 
that  the  defendant  is  chargeable  in  respect  of  assets,  is 
conclusive  evidence  of  wasting  to  the  amount  with  whicb 
he  is  so  chargeable  (g). 

Where  an  executor  or  administrator  does  not  appear,  or, 
appearing,  denies  his  representative  character,  or  alleges  a 
release  to  himself  of  the  demand,  whether  he  insists  on  any 
other  ground  of  defence  or  not,  and  the  judgment  of  the 
court  is  in  favour  of  the  plaintiff,  it  vrill  be  that  the  amount 
found  to  be  due  and  costs  shall  be  levied  de  bonis  testatoris 
sif  &c.,  et  si  non  de  bonis  propriis  (h). 

Where  an  executor  or  administrator  admits  his  represen- 
tative character,  and  only  denies  the  demand,  if  the  plaintiff 


{d)  Rale  158. 

(e)  This  is  according  to  the 
practice  of  the  superior  oourti. 
See  2  Chit.  Arch.  1 159  (9th  edit.) 
In  the  coontj  court  mles  of  1847 
this  form  of  judgment  was  ex- 
pressly given.  In  the  present  rales 
there  is  no  direction  on  the  matter, 
bat  by  sect.  66  of  9  &  10  Vict, 
c  95,  judgment  and  ezecntion  is 
to  be  *'  such  as  in  the  like  case 


would  be  given  or  issoed  in  any 
superior  court." 

(/)  Rule  157. 

(g)  Rule  160,  form  79,  App. 
p.  131.  See  also  ITtaeAv.irtiicAy 
22  L.  J.,  C.  P.,  104,  where  it  wa» 
held  that  the  oountj  court  has 
jurisdiction  to  try  a  aewutavit* 

(A)  Rola  161,  fonns,  App.  pp. 
132, 133. 


prove  ily  the  judgment  will  be»  that  the  demand  and  cofits  Cmap.  xi. 

shall  be  levied  de  bonis  teatataris  et  si  non,  &c.,  as  to  the 

costs,  de  bonis  propriis  (t).  charBcto* 

Where  the  defendant  admits  his  representative  character,  V^^  draies 
but  denies  the  demand*  and  alleges  a  total  or  partial  admi-   ^"^^^  * 
nistration  of  assets,  and  the  pliuntiff  proves  his  demand,  ^  ^^ 
and  the  defendant  proves  the  administration  alleged,  the  f^^^ 
judgment  will  be  to  levy  the  costs  of  proving  the  demand 
de  bonis  testatoris  si,  &c.,  et  si  non  de  bonis  propriis ; 
and  as  to  the  whole   or  residue   of  his   demand,  judg^ 
ment  of  assets,  quando  acciderint^  and  the  plaintiff  must 
pay  defendant's  costs  of  proving  the  administration  of 
assets  (i(). 

Where  the  defendant  admits  his  representative  character, 
but  denies  the  demand,  and  alleges  a  total  or  partial  ad* 
ministrasion  of  assets,  and  the  plaintiff  proves  his  demand, 
but  the  defendant  does  not  prove  the  administration  alleged, 
the  judgment  will  be  to  levy  the  amount  of  the  demand,  if 
such  amount  of  assets  is  shewn  to  have  come  to  the  hands 
of  the  defendant,  or  such  amount  as  is  shewn  to  have 
come  to  them,  and  costs,  de  bonis  testatoris  «t,  &c.,  et  si 
nony  as  to  the  costs,  de  bonis  propriisy  and  as  to  the 
residue  of  the  demand,  if  any,  juogment  of  assets,  quando 
acciderint  (/). 

Where  a  defendant  admits  his  representative  character 
and  the  plaintiff's  demand,  but  alleges  a  total  or  partial  ad- 
ministration of  the  assets,  and  proves  the  administration 
alleged,  the  judgment  will  be  for  assets  atuindo  acdderinty 
and  the  plaintiff  must  pay  the  defendant  s  costs  of  proving 
the  administration  of  assets  (m). 

Where  a  defendant  admits  his  representative  character 
and  the  plaintiiTs  demand,  but  alleges  a  total  or  partial  ad- 
ministration of  the  assets,  but  does  not  prove  the  adminis- 
tration alleged,  and  has  not  established  any  other  ground  of 
defence,  the  judgment  will  be  to  levy  the  amount  of  the 
demand,  if  so  much  assets  is  shewn  to  have  come  to  the 
defendant's  hands,  or  so  much  as  is  shewn  to  have  come  to 
his  hands,  and  costs,  de  bonis  testatoris^  si^  &c.,  et  si  non^  as 
to  the  costs,  de  bonis  propriis,  and  as  to  the  residue  of  the 
demand,  if  any,  judgment  of  assets,  ouando  acciderint  (n). 

In  actions  against  executors  or  amninistrators  for  which 
provision  is  not  specially  made  by  the  rules  of  practice,  if 
the  defendant  fails  as  to  any  of  his  defences,  the  judgment 

(i)  Role  162,  form  82,  App.  p.  135. 
p.  133.  (m)  Role  165,  form  85,  App. 

(k)  Rule  163,  form  83,  App.  p.  135. 
p.  134.  (»)  Rule  166,  form  86,  App. 

(/)  Rule  164,  form  84,  App.  p.  136. 


1 40  Notice  of  Assets. 

Part  i.    will  be  for  the  plaintiff  as  to  his  costs  of  disproving  such 

defence,  and  such  costs  are  to  be  levied  de  bonis  testatoris^ 

sif  &c.,  et  si  noTif  de  bonis  propriis  (o). 

Notice  of  Notice  of  Assets,"] — Previous  to  the  framing  of  the  rules 
of  practice  of  1851,  it  was  held  by  the  Court  of  Common 
Pleas,  that  if  after  a  plea  of  plene  administravit  and  judg- 
ment of  assets  guando  acctaerint  the  defendant  receives 
assets,  the  plaintiff  should  proceed  by  a  summons  stating  the 
jttdgrment  quandoy  and  suggesting  assets,  and  that  a  sug- 
gestion of  a  devastavit  would  be  wrong  (p).  This  was  pro- 
vided for  by  a  rule  of  practice  (9),  which  directs  that  where 
judgment  has  been  given  against  an  executor  or  administrator 
that  the  amount  be  levied  upon  assets  of  the  deceased 
quando  acciderinij  the  plaintiff  or  his  personal  represen- 
tative may  issue  a  summons  in  the  form  in  the  schedule  to 
the  rules ;  and  if  it  appears  that  assets  have  come  to  the 
hands  of  the  executor  or  administrator  since  the  judgment, 
the  court  may  order  that  the  debt,  damages,  and  costs  be 
levied  de  bonis  testatoris  si,  &c.,  and  si  non  as  to  the  costs 
de  bonis  propriis.  The  party  applying  may  also  charge  in 
his  notice  that  the  executor  or  administrator  has  wasted  the 
assets  of  the  testator  or  intestate,  in  the  same  manner  as  in  an 
original  summons,  and  the  provisions  relating  to  that  apply 
to  such  inquiry.  The  court  may,  if  it  appears  that  the  pisurty 
charged  has  wasted  the  assets,'  direct  a  levy  to  be  made  as 
to  the  debt  and  costs,  de  bonis  testatoris,  si^  &c.,  et  si  nan 
de  bonis  propriis. 

!o)  Rule  169.  repealed,  and  Rnle  167  of  present 

0)  BUuY.  ITa//, 8  C.B.  614.  rulea.wliiclk  is  idenUcal with  Rule 

S.  C.,  19  L.  J.,  C.  P.,  113.  185.    See  forn^of  siimmons,  87» 

(q)  See  Rnle  185  of  1851,  now  App.  p.  137. 
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CHAPTER  XII. 

APPLICATIONS   IN  THE   NATURE  OP  A  SCIRE  FACIAS  TO 

REVIVE   PROCEEDINGS. 


Death  of  Party. 
Married  Woman. 
In  Actions  on  Bonds 


within  8^0   TTtTZ.  S» 
c.  11. 

Jury. 


Execution  on  a  judgment  may  not  issue  by  or  against 
any  person  not  a  party  to  a  suit,  without  a  plaint  and 
summons  upon  the  judgment,  the  proceedings  in  which 
must  be  the  same  as  in  ordinary  cases  (a). 

Death  of  Party I\ — ^Where  a  judgment  has  been  given  Death  of 
for  or  against  a  person  deceased,  lus  executors  or  admi-  party, 
nistrators  may  in  the  same  manner  sue  or  be  sued  upon 
the  judgment  (&)•  'Where  one  or  more  of  several  plaintiffs 
or  defendants  dies  hefore  judgment,  the  suit  will  not  abate, 
if  the  cause  of  action  survive  to  or  against  parties  (c). 
Where  one  or  more  plaintiffs  or  defendants  dies  after  judg- 
ment, proceedings  thereon  may  be  taken,  at  the  instance 
of  the  survivors  or  survivor  against  the  survivors  or  sur- 
vivor, without  leave  of  the  court  {<£). 

Married  Wotnan.2 — ^Where  a  married  woman  is  sued  as  Manied 
a  feme  sole,  and  she  obtains  judgment  on  the  ground  of  woman, 
coverture,  proceedings  may  be  taken  thereon,  in  the  name 
of  the  wife,  at  the  instance  of  the  husband,  without  leave  of 
the  court  (e). 

In  Actions  on  Bonds  within  8^9  Will.  8,  c.  11.] —  in  actions 
In  actions  for  penalties  to  secure  the  pprformance  of  cove-  on  bondi 
nants,  withm  the  meaning  of  8  &  9  Will.  3,  c.  11,  where  ![*^^\* 
judgment  has  been  entered  for  the  amount  of  the  penalty,  ^^n/   ' 
and  execution  has  issued  for  the  amount  of  damages  to 
which  the  plaintiff  is  entitled ;  in  case  of  subsequent  breaches, 

(a)  Rule  154.      By  Schedule  (b)  Role  155. 

(C.)  to  19  &  20  Vict  c.  108,  no  (c)  Rule  151. 

fees  are  payable  for  the  sammons  (d)  Rule  152. 

or  hearing  of  it.  (e)  Rule  153. 


142  Jury. 

Past  i.  the  plaintiff  may  take  proceedings  in  the  nature  of  a  scL/a. 
on  such  judgment,  in  the  form  given  in  the  schedule  to  the 
ruJes,  and  must  deliver  particulars  of  such  subsequent 
breaches,  as  in  the  case  of  an  action  oo  a  bond  (y) ;  upon 
which  the  practice  in  proceedings  in  the  nature  of  a  scL/d, 
is  adopted  (^). 

JvTj.  «rt/ry.]^In  all   proceedings  in  the  nature  of  m  scire 

foriasy  a  jnrj  may  be  summoned  in  the  same  manner  and 
under  the  like  restrictioDS  as  are  provided  by  sects.  70,  71, 
72,  and  73  of  the  9  ^  10  Vict,  c  95  (A). 

(/)  See  Ale,  pp.  55, 109.  (A)  Rak  Ufi.     See 

(y)  Role  36.  70. 
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CHAPTER  XIII. 

ACTIONS  TO    SECOYER  THE   POSSESSION   OF  SMALL 

TENEMENTS  (a). 


When  Action  lies,  143. 

Plaint  and  Summons, 
145: 

Service  of  Summons. 
HearinGi  145. 

Plaintiff's  Evidence, 
WHERE  the  Term  has 
expired  or  been  de- 
termined, 146: 

Proof  of  holding. 

of  determination. 


Where  title  has  accrued 

since  letting. 
Defendant's  Evidence. 

Plaintiff's    Evidence, 

%yHERE  RE!«T  in  Ar- 
REAR,  148. 

Defendant's  Evidence. 

Judgment  and  Possession 
Warrant,  149: 

When  executed. 

Protection  of  Officers. 

Effect  of  Irregularity. 

Appeal,  160. 


When  Action  lies.'] — ^When  the  term  and  interest  of  the  When  ac* 
tenant  of  any  corporeal  hereditament,  where  neither  the  ^°  ii^* 
value  of  the  premises,  nor  the  rent  payable  in  respect  of  the 
tenancy,  shall  have  exceeded  50/.  by  year,  and  on  which  no 
fine  or  premium  has  been  paid,  has  expired,  or  been  duly 
determined  by  a  legal  notice  to  quit ;  and  the  tenant,  or  any 
person  holding  or  claiming  by,  through,  or  under  him, 
neglects  or  refoses  to  deliver  up  possession  of  the  premises, 
the  landlord  may,  at  his  option,  enter  a  plaint  for  their;  re- 
covery, either  against  the  tenant  or  the  person  so  neglecting 
or  refusing  (h).    A  claim  for  rent  or  mesne  profits,  or  for 


(a)  The  powers  given  by  the 
ftatnte  to  the  county  court  on  this 
head  do  not  onit  the  jurisdiction 
given  by  1  Sc  2  Vict.  c.  74,  under 
which  act  aMgutratespoasesi  simi- 
lar powers,  in  cases  where  the  rent 
does  not  exceed  20/. 

(b)  19  &  20  Vict.  c.  108,  s.  50. 
In  sect.  122  of  the  9  &  10  Vict, 
c.  95,  now  repealed,  the  words 
used  were,  **  where  Uie  false  of 
the  premises  or  the  rent  payable 
did  not  exceed  the  sum  of  bOL  by 
the  year;"  accordingly  it   was 


held  that  if  the  rent  did  not  ex- 
ceed 50/.  per  annum,  and  there 
was  no  fine,  the  court  had  juris- 
diction, although  the  annual  value 
of  the  premises  was  above  50/. ;  so 
also,  although  the  rent  exceeded 
50/.,  if  the  annual  value  was  under. 
Fearon  r,Norvall,  5  D.  &  L.  445. 
S.C,  18L.J.,Q.B.,  9;  ISJur. 
325.  Harrington  v.  Ramsey,  8 
Exr.  879.  S.  C,  22  L.  J.,  Exr., 
326  ;  2  E.  Se  B.  669.  S.  C,  22 
L.  J.,  Q.  B.,  460 ;  17  Jur.  1029. 
CrowUy  v.  Viitf,  7  Exr.  319. 


144  Wlien  Action  lies. 

Parti,  both,  down  to  the  day  appointed  for  the  hearing^,  or  to 
any  preceding  day  to  be  named  in  the  plaint,  may  also 
be  added,  so  that  the  aggregate  amount  does  not  exceed 
50/.  (c). 

The  above  applies  to  cases  in  which  the  tenancy  has 
expired  or  been  duly  determined;  but  a  plaint  may  be 
entered  in  cases  also  in  which  a  half  years  rent  is  in  arrear, 
and  the  landlord  has  a  right  to  re-enter  for  the  non-payment ; 
provided  neither  the  value  of  the  premises  nor  the  rent 
exceeds  50/.  a  year.  No  formal  demand  of  re-entry  is 
necessary,  as  the  statute  declares  that  the  service  of  the 
summons  stands  in  lieu  of  a  demand  and  re-entry.  If,  how- 
ever, the  tenant,  five  clear  days  before  the  return-day  of  the 
summons,  pays  into  court  all  the  rent  in  arrear  and  the 
costs,  the  action  ceases  (d). 

The  provisions  of  sections  50  and  52  of  the  19  &  20 
Vict.  c.  108,  do  not  overrule  the  provision  of  the  9  & 
10  Vict  c.  95,  by  which  the  court  is  prevented  from  enter- 
taining a  question  of  title.  •  The  judge,  however,  may  decide 
on  the  title  to  leasehold,  and  also  as  to  freehold,  on  questions 
of  title  as  to  whether  the  landlord  has  a  lawful  right  to  the 
possession ;  that  is,  such  questions  as  arise  from  a  dispute 
as  to  whether  the  lease  was  determined  or  the  like,  but  he 
may  not  decide  questions  as  to  whether  the  claimant  has 
title  as  landlord  (e). 

The  landlord,  within  the  meaning  of  the  act,  is  the  person 
entitled  to  the  immediate  reversion  of  the  lands,  or  in  the 
case  of  joint  tenancy,  coparcenary,  or  tenancy  in  common, 
one  of  the  persons  entitled  to  such  reversion  (jf ). 

The  action  only  lies  where  the  relation  of  landlord  and 
tenant  exists ;  therefore  where  the  plaintiff  claimed  as  mort- 
gagee, and  there  was  no  sufficient  evidence  that  the  defen- 
dant, who  was  tenant  of  the  mortgagor,  had  consented  to 
hold  under  the  plaintiff,  it  was  held  that  the  court  had  no 
jurisdiction  (^).  So,  where  the  defendant  had  been  let 
into  possession  under  an  agreement  to  purchase,  one  of  the 
terms  being  that  the  rent  should  be  deducted  from  the 
purchase  money,  and  it  appeared  that  he  had  paid  a  sum 
whichy  together  with  a  set-off,  equalled  the  amount  of  the 
purchase  money,  it  was  held  that  the  county  court  had  no 
jurisdiction  (A). 


i: 


c)  19  &  20  Vict.  c.  108,  i.  51.  669.    6.  C,  18  L.  J.,  Q.  B.,  8  ; 

d)  lb.  I.  52.  13  Jar.  261. 
(e)  Kirkin  t.  Kirkin,  3  E.  &  (A)  Bamkt  ▼.  Sabeek,  2  L.  M. 

B.  399.  &P.452.    S.  C,  20  L.  J.,  Q.  B.» 


(/)  9  &  10  Vict.  c.  95,  fl.  142.      476. 
[ff)  JotUM  V.  Oweut  5  D.  &  L. 


Plaintiff's  EvidencBy  ^c,  145 

Plaint  and  Summons.'] — The  plaint  for  the  recovery  of  Chap  xiii. 

the  possession  of  tenements  must  be  brought  in  the  district  ~ 

wherein  the  tenements  are  situate,  and  the  summons  must  •^***°*  *"° 
be  in  the  form  annexed  to  the  rules  [i). 

Service  of  Summons.] — The  summons  may  be  served  Service  of 
like  ordinary  summonses  to  appear  to  a  plaint  Ji).     If,  how-  swnimonfl. 
ever,  the  defendant  cannot  be  found,  or  hia  place  of  dwel- 
ling is  not  known,  or  admission  to  it  cannot  be  obtained  for 
serving  the  summons,  service  may  be  effected  by  posting 
a  copy  on  some  conspicuous  part  of  the  premises  (/). 

Where  a  summons  is  served  on  or  comes  to  the  know- 
ledge of  a  sub-tenant  of  the  plaintiff's  immediate  tenant,  such 
sub-tenant  being  an  occupier  of  the  whole  or  of  a  part  of 
the  premises  sought  to  be  recovered,  he  must  forthwith  give 
notice  thereof  to  his  immediate  landlord  under  penalty  of 
forfeiting  to  such  landlord  three  years'  rack-rent  of  the 
premises  held  by  such  sub-tenant,  to  be  recovered  by  action 
in  the  court  from  which  the  summons  issued;  and  the 
landlord,  on  the  receipt  of  such  notice,  if  not  originally  a 
a  defendant,  may  be  added  or  substituted  as  a  defendant  to 
defend  possession  of  the  premises  in  question  (m). 

Hearing.] — The  proceedings  at  the  hearing  are  the  same  Hearing, 
as  in  other  actions.     The  judge  decides  all  questions  both 
of  law  and  fact,  there  being  no  power  for  a  party  to  demand 
a  jury,  as  in  other  cases. 

Where  the  plaintiff  proceeds  upon  the  ground  that  the 
term  has  expired  or  been  determined,  if  the  tenant  or  occu- 
pier on  service  of  the  summons  does  not  appear  at  the  time 
and  place  appointed,  and  shew  good  cause  to  the  contrary, 
the  landlord  may  give  to  the  court  proof  of  the  neglect  or 
refusal  to  deliver  up  possession  of  the  premises,  and  of  the 
yearly  value  and  rent  thereof,  and  of  the  holding,  and  of  the 
expiration  or  other  determination  of  the  tenancy,  with  the 
time  or  manner  thereof,  and  of  the  title  of  the  landlord,  if 
such  title  has  accrued  since  the  letting  of  the  premises,  and 
of  the  service  of  the  summons,  if  defendant  has  not  ap- 
peared thereto  (n). 

Where  the  plaintiff  proceeds  upon  the  ground  that  six 
months*  rent  is  in  arrear,  the  judge,  on  proof  of  the  plain- 
tiff's case,  if  the  defendant  does  not  shew  good  cause  to  the 
contrary,  may  order  possession  of  the  premises  to  be  given 
by  the  defendant  to  the  plaintiff  on  or  before  such  day,  not 

(0  19  &  20  Vict.  c.  108, 88. 50.  (/)  19  &  20  Vict.  c.  108, 8. 54. 

52.    Forms  91, 92,  App.  pp.  140,  (m)  lb.  b.  53. 

141.  (n)  lb.  8.  50. 

(A)  »ee  tmtt,  p.  58. 

o 


Plaintiff's 
evidencd 
where  the 
term  has 
expired  or 
been  deter- 
mined. 


146  Plaintiff's  Evidence,  ^c. 

Part  i.    being  less  than  four  weeks  from  the  day  of  hearing,  as  he 

thinks  fit  to  name,  unless  within  that  period  all  the  rent  in 

arrear  and  the  costs  are  paid  into  court. 

Plaintiff*s  Evidence^  where  the  Term  has  expired  or 
been  determined.'] — We  have  already  seen,  that  if  the  title 
comes  in  question,  the  court  has  no  jurisdiction  (o).  If  the 
landlord's  title  has  accrued  previous  to  the  letting  of  the 
premises,  the  plaintiff  need  only  prove  as  follows.  Firstf 
the  tenancy  or  holding :  if  it  he  by  lease,  the  lease,  or  a 
counterpart,  must  be  produced,  or  an  admission  of  its  terms 
by  the  defendant  (p)  must  be  proved.  A  demise  from  year 
Proof  of  to  year  may  be  proved  by  the  payment  and  receipt  of  yearly 
holding.  rent  {q).  Where  the  defendant  has  been  let  into  possession 
under  a  lease  void  by  the  Statute  of  Frauds,  payment  and 
receipt  of  rent  is  still  evidence  of  a  tenancy  from  year  to 
year  (r).  A  general  letting,  without  any  agp%ement  as  to 
the  length  of  the  term  or  the  periods  when  rent  is  to  be 
paid,  creates  only  a  tenancy  at  will  (s) ;  which  by  the  receipt 
of  rent  is  converted  into  a  tenancy  from  year  to  year.  If, 
however,  the  rent  is  reserved  as  a  yearly  rent,  though  it  is 
received  at  shorter  periods,  it  is  a  yearly  tenancy  (t);  if 
determinable  at  three  months*  notice,  it  is  a  quarterly 
tenancy  (t«). 

Determi-  Secondly^  the  plaintiff  must  prove  the  expiration  or  other 
nation.  determination  of  the  tenancy,  with  the  time  or  manner 
thereof;  as,  if  it  be  an  estate  at  will,  the  death  of  the  lessee, 
demand  of  possession,  or  other  determination  of  the  will 
on  either  side ;  if  it  be  a  holding  for  a  time  certain,  the 
expiration  of  that  time  ;  and  in  cases  of  holding  for  a  time 
certain,  a  disclaimer,  surrender,  or  forfeiture  by  the  tenant, 
6r  that  the  tenancy  has  been  determined  by  a  notice  to  quit. 

If  the  holding  be  from  year  to  year,  a  mere  denial  by 
the  tenant  that  he  holds  of  his  landlord,  or  other  verbal 
repudiation,  is  sufficient  to  entitle  the  landlord  to  treat  the 
tenancy  as  determined  fv).  In  the  case,  however,  of  a 
definite  term,  it  cannot  oe  forfeited  by  mere  words,  and  an 


(o)  ^ii/e,p.l44.  The  judge  of 
the  connty  ooort  has  jariaidiction, 
however,  to  inquire  whether  the 
tenancy  was  determined  hy  a  legal 
notice  to  quit,  and  his  decision  on 
that  fact  is  oondusiTe  and  cannot 
be  questioned  on  a  motion  for  a 
prolubition.  See  Fearon  ▼.  Nof^ 
tall,  5  D.  &  L.  439. 

{p)  Howard  y.  Smith,  3  S.  N. 
R.  574. 

(q)  J)0€  V.  Horn,  3  M.  &  W. 


333 ;  BUkop  v.  Howard,  2  B.  & 
C.  100. 

(r)  Doe  ▼.  BUI,  5  T.  R.  471. 

(t)  Richardtony. Landgridge, 
4  Taunt.  128. 

(0  R,  V.  Htr$tmonceaux,  7  B. 
&  C.  551. 

(«)  Ken^  V.  Derreii,  3  Camp. 
509. 

(v)  Doe  V.  SianioHf  1  M.  & 
W.  695. 
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attornment  to  a  third  person,  or  Rome  other  act  on  the  part  Cbap.xiii. 
of  the  tenant  mcongistent  with  the  existence  of  the  relation- 
ship  of  landlord  and  tenant,  must  he  proved  {to). 

A  surrender  may  he  proved  either  hy  deed  or  hy  act  of 
lawy  as  where  the  tenant  has  heen  party  to  some  act  which 
would  not  he  valid  if  his  lease  still  existed,  as  the  accept- 
ance of  a  new  lease  («),  or  authorising  the  landlord  to  let  to 
another  (y), 

A  notice  to  quit  may,  in  the  ahsenoe  of  any  express 
agreement,  he  hy  parol  (z)  or  in  writing ;  hut  it  must  refer 
to  some  distinct  time.  If  the  tenancy  is  yearly,  it  must,  in 
the  absence  of  any  special  agreement,  have  been  given  six 
months  before  the  end  of  the  year  (a) ;  or  where  the  rent 
b  payable  on  the  usual  feast-days,  on  one  feast-day,  to  quit 
on  the  next  but  one  (5).  If  the  holding  be  for  less  than 
a  year,  the  notice  must  follow  the  period,  as  a  month's 
notice  for  a  monthly,  or  a  week's  for  a  weekly,  letting.  A 
tenancy  is  taken  to  commence  from  the  time  of  the  tenant's 
entry  (c),  unless  there  is  evidence  to  rebut  the  presumption, 
as  where  a  tenant,  having  entered  at  the  middle  of  a  period, 
has  paid  rent  subsequently  according  to  such  period  (d\ 
Where  a  tenant  who  has  entered  under  a  lease  holds  over 
and  pays  rent,  notice  to  quit  must  be  given  in  accordance 
with  its  terms  («).  When  a  tenant  whose  term  ends  in  the 
broken  part  of  a  year  holds  over  and  pays  rent,  the  notice 
to  quit  must  correspond  with  the  commencement  of  the 
holding  over,  without  reference  to  the  time  of  his  original 
entry.  Where  a  defendant  disclaims,  and  on  demand  of  pos- 
session refuses  to  give  up  the  premises,  claiming  the  pro- 
perty as  his  own,  no  notice  to  quit  is  necessary  (j^). 

The  notice  may  be  given  by  the  landlord  or  his  agent. 
One  of  several  joint  tenants  may  give  notice  for  himself  and 
other  joint  tenants  (^) ;  and  if  an  agent  gives  notice  in  the 
name  of  several  joint  tenants,  it  will  enure  for  all,  although 
he  have  but  the  authority  of  one  (A). 

(w)  Doe  Y.  WelUf  10  A.  &  E.  (e)  Ken^  ▼.  Derrett,  3  Camp. 

427.  510. 

{*)  Lyon  V.  Reed,  13  M.  &  W.  (d)  Doe  ▼.  /oAnma,  6  Eip.  10. 

285.  («)  Doe  t.    lAneif  11  Q.  B. 

(y)  NtektUe  y.  Aihertione,  10  402. 

Q.B.944;  but  9ee  Lyon  y.  Reed,  (/)  Landeell  v.  Gower,    17 

amie,  and  2  Smith's  L.  C.  656  (4th  Q.  B.  589. 

«^t.)  (ff)  Doe  T.  Svmmereettf  I  B. 

(z)  Doe  V.  Criek,  5  Esp.  196.  &  Ad.  135. 

(a)i«^A/v.Dar^,lT.R.159.  (A)  DoeY.Huyhe9,7  IH.&'W. 

ib)  Roe  y.  Doe,  6  Bing.  574.  139. 
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1 4  8  Defendant's  Evidence. 

Part  I.        Should  the  title  of  the  landlord  have  accrued  since  the 

letting  of  the  premises,  the  plaintiff  must  prove,  in  addition 

Where  title  to  the  ahove  facts,  the  right  by  which  he  claims  posses- 
has  accrued  gj^^  ^^j .  ^^^  ^^^  ^-g  ^j^|g  ^^^^^  come  in  issue,  but  because 

ting.  *  otherwise  his  character  as  landlord  would  not  appear.  This 
right  may  be  evidenced  by  length  of  possession  {k\  by  title 
by  act  of  law,  as  that  of  heir,  or  if  it  be  a  term  of  years, 
administrator,  or  by  will  or  conveyance. 

Any  misdescription  in  the  nature  of  the  claim  for  rent  or 
mesne  profit,  or  for  both,  may  be  amended  at  the  trial  (/). 

Oefen.  Defendants  Evidenced] — If  the  tenant  bond  fide  dis- 

dant's  cvi-   putes  his  landlord*s  title,  and  it  really  comes  in  question, 
dence.  ^^iq  jurisdiction  of  the  county  court  ceases,  unless  both  par- 

ties agree  to  give  it  jurisdiction  (m)  ;  therefore  no  defence 
which  involves  that  need  here  be  noticed.  The  same  remark 
applies  also  to  any  other  evidence  which  would  exclude  the 
jurisdiction,  as  shewing  that  the  rent  is  above  50/.  a  year. 
A  tenant  may,  however,  disprove  the  fact  of  tenancy,  or 
deny  that  it  has  been  ended ;  he  may  also  contradict  any 
facts  which  tend  to  prove  a  disclaimer,  surrender,  or  for- 
feiture, or  may  shew  that  the  forfeiture  has  been  waived ;  as 
where  the  lease  is  voidable  only  and  not  void,  by  proving  that 
the  landlord  has  received  rent,  or  has  since  otherwise  recog- 
nised the  tenancy  (n).  This,  however,  is  only  evidence  of 
a  waiver,  and  the  receipt  of  rent  after  a  forfeiture  which 
accrued  due  before  it,  or  after  the  landlord  has  by  some 
unequivocal  act  elected  to  determine  .the  tenancy,  will  not 
revive  it(o). 

The  defendant  may  deny  either  the  fact  or  the  sufficiency 
of  the  notice  to  quit  (p) ;  as  that  it  was  bad  in  form,  or  was 
not  given  to  the  proper  person ;  or  he  may  shew  that  it  has 
been  waived  subsequently  by  the  landlord's  accepting  rent 
after  the  expiration  of  the  notice  (q). 


where  rent 
is  in  arrear. 


RaintiflTB  Plaintiff's  Evidence  wkef*e  Rent  is  in  ArrearJ] — The 
evidence  ^  plaintiff  must  prove  the  yearly  value  and  rent  of  the  pre- 
mises, that  one  half-year's  rent  was  in  arrear  before  the 
plaint  was  entered,  and  that  no  sufficient  distress  was  then 
to  be  found  on  the  premises  to  countervail  such  arrest.  He 
must  also  prove  his  power  to  re-enter,  and  that  the  rent  is 

(0  19  & 20  Vict  c.  108,  s.  60.  (o)  Jonet  ▼.  Carter,  15  M.&  W. 

{Jt)  Doe  V.  Cooke,  7  Bing.  346.  ^18 ;  1  Smith's  L.  C. 33  (4th  edit) 

(0  19  &  20  Vict,  c  108,  a.  51.  (p)  Fearon  ▼.  Norvall,  5  D.  & 

(m)  Ante,  p.  144.  L.  439. 

(fi)  Armby  ▼.  Woodward,  6  B.  {q)  Goodright  v.  Cordweni,  T. 

&  C.  519.  R.  219. 
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still  in  arrear.    If  the  plaintiff's  title  has  accrued  since  the  Cbap.xiii. 
letting  of  the  premises^  he  must  prove  it.     If  the  defendant 
does  not  appear,  service  of  the  summons  must  he  proved  (r). 

Defendants  JEvidenceJ] — The  defendant  may  disprove  Defen- 
the  fact  that  the  rent  was  in  arrear,  or  he  may  shew  that  ^}^ 
there  was  sufficient  distress  on  the  premises  (s).  '"* 


evideQce. 


Judgment  and  Possession  Warrant.] — Where  the  plain-  Jadgment 
tiff  proceeds  hj  reason  of  the  expiration  or  determination  of  "'^  P^'~ 
the  tenancy,  upon  proof  of  his  case,  if  the  defendant  does  not  "^^^f 
shew  good  cause  to  the  contrary,  the  judge  may  order  pos- 
session to  he  given  either  forthwith  or  on  or  hefore  a  day  to 
be  then  named ;  but  such  order  need  not  be  drawn  up  or 
served  (t ),  and  if  it  is  not  obeyed,  the  registrar  must,  at  the 
instance  of  the  plaintiff,  whether  the  order  can  he  proved  to 
have  been  served  or  not,  issue  a  warrant  to  the  bailiff  to 
give  possession  of  the  premises  to  the  plaintiff.  The  war- 
rant bears  date  the  day  next  after  the  last  day  named  by  the 
judge  in  his  order  for  possession  to  be  given,  and  continues  in 
force  for  three  calendar  months  from  its  date  (ti).  The 
warrant  justifies  the  bailiff's  entering  on  the  premises  with 
such  assistants  as  he  deems  necessary,  and  in  giving  pos- 
session accordingly  (v). 

Where  the  plaintiff  proceeds  on  the  ground  that  six 
months'  rent  is  in  arrear,  if  the  order  is  not  obeyed,  and 
the  rents  and  costs  are  not  paid  into  court,  the  registrar, 
whether  such  order  can  be  proved  to  have  been  served 
or  not,  may  at  the  instance  of  the  plaintiff  issue  a  warrant 
to  the  high  bailiff  to  give  possession  of  the  premises  to  the 
plaintiff;  and  the  plaintiff,  from  the  time  of  its  execution, 
may  hold  the  premises  discharged  of  the  tenancy ;  and  all 
persons  claiming  by,  through,  or  under  him,  so  long  as  the 
order  of  the  court  remains  unreversed,  are  barred  from  all 
relief  in  equity  or  otherwise  (w). 

When  executed."] — The  entry  must  not  be  made  at  any  When  exe- 
time  except  between  the  hours  of  nine  in  the  morning  and  cuted. 
four  in  the  afternoon  (a?). 

Protection  of  OfficersJ] — The  judge,  registrar,  bailiff,  or  Protection 
other  persons  executing  the  warrant,  or  affixing  the  sum-  ^f  offioen. 
mons,  are  protected  from  any  action  or  prosecution  for  so 

(r)  19  &  20  Vict  c.  108,  a.  52.  (v)  19  &  20  Vict  c.  108, 8.  55. 

(t)  Ibid.  (w)  lb.  8.  52. 

(0  lb.  8.  56.  («)  Ibid. 
(«)  Ibid. 


Effect  of 
imsgult- 
rity. 


150  Appeal, 

Part  i.    doing,  on  account  of  the  person  suing  out  the  same  not 

haying  lawful  right  to  the  possession  of  the  premises  (y) ; 

the  party,  however,  who  sues  out  the  warrant  is  not  so 
protected  (z). 

Effect  of  Jrr«gru&iri<y.]— Where  the  landlord  at  the 
time  of  applying  for  the  warrant  had  lawful  right  to  pos« 
session  of  the  premises,  neither  he  nor  his  agent  may  be 
deemed  a  trespasser  by  reason  merely  of  any  irregularity  or 
informality  in  the  mode  of  proceeding  for  obtaining  posses- 
sion under  authority  of  the  act ;  but  the  party  aggrieved 
may  bring  an  action  on  the  case,  in  which  he  must  allege 
special  damage,  and  may  recover  full  compensation,  with 
costs  of  suit.  If  the  special  damage  is  not  proved,  the  de- 
fendant is  entitled  to  a  verdict ;  if  proved,  but  assessed  by 
the  jury  under  5«.,  the  plaintiff  can  recover  no  more  costs 
than  damages ;  unless  the  judg^  before  whom  the  trial  is 
had  certifies  that  in  his  opinion  full  costs  ought  to  be 
allowed  (a). 

Appeal.  AppedL] — Where  the  yearly  rent  or  value  of  the  pre- 

mises exceeds  20 /.|  either  party  may  appeal  on  the  same 
grounds  and  subject  to  the  same  conditions  as  in  other 
plaints  (&}. 


(y)  9  &  10  Vict,  c  95, 1. 124. 
(z)  lb.  1. 125. 

(a)  9  &  10  Vict.  c.  95,  t.  125. 
See  alflo  a  similar  proTision  ai  to 


the  oiBcers  of  the  eout,  19  &  20 
Vict  c.  108,  a.  60. 
(fi)  Scepoit.  Chap.  XIX. 
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CHAPTER  XIV. 


RBPLEVIN. 


Nature  of  Action^  and 
Jurisdiction,  151. 

Procbedings    before 
Plaint,  151 : 

Re-delivery  ofOoodi. 
Plaint  and  Summons,  168. 
Particulars,  164. 


Hearing,  164: 

Defendant* 8  Evidence. 

Plaintiffs. 
Judgment,  166 : 

In  ordinary  Com*. 

Assessment  of  Value  of 
Goods  and  Rent. 

—  or  Damage. 
Certiorari,  166. 
Appeal,  166. 


Nature  of  Action,'] — Replevin  is  a  re-delivery  to  the  Nature  of 
owner  of  his  cattle  or  g^oods  which  have  been  wrongfully  fction  and 
distrained  or  taken  from  him,  upon  surety  that  he  will  pur- 1|!!!^^* 
sue  the  action  against  him  who  distrained  (a). 

It  lies  In  nearly  every  case  of  an  alleged  wrongful  taking 
of  goods  (h) ;  but  proceedings  in  the  county  court  under  the 
late  act  can  only  be  had  in  the  two  most  ordinary  cases ; 
mz.,  of  distress  for  rent,  and  damage  feasant  (c).  In  cases 
of  distress  for  rent  the  county  court  has  jurisdiction,  although 
the  title  to  the  premises  is  disputed,  unless  the  proper  steps 
for  removal  of  the  plaint  by  eertiorarij  which  will  be  noticed 
presently,  have  been  taken  (</)• 

Proceedings  htfore  Plaint."] — Until  recently  the  sheriff  Proceed* 

was  the  proper  officer  to  re-deliver  goods  sought  to  be  r«-  lng>  ^ore 

plaint* 


(a)  Co.  Litt.  145  b :  Bac  Ab. 
<*  Replerin." 

{b)  Geor^ev.  CAom^erf,  UM. 
&  W.  149 ;  AUefn  ▼.  Sharp,  2 
Bzr.  352 ;  MtUor  v.  Leather,  1 
E.  &  B.  619. 

(e)  9  Ac  10  Viet  c.  95,  §.  119 ; 
19  &  20  Viot.  e.  lOe,  a.  63.  It 
•eemafrom  theae  proviaioDa  that 
in  other  oaaea  the  juriadietion  of 
the  old  coonty  coartatill  remaina. 
Notwithatanding  thia,  however, 
by  the  laat  of  tbeae  the  powers  of 


the  aheriff  are  to  ceaae  "  with 
respect  to  replem  bonda  and  r»> 
pleVina"  gemraily,  Althoagh 
caaea  of  replerin,  other  than  thoie 
where  gooda  have  been  diitrained, 
do  not  often  oocnr,  atill  they  may 
ariae,  aa  in  Oeorge  v.  CAamder»f 
miit,  and  did  they  do  ao,  there 
wonld  now  aeem  to  be  no  proper 
officer  to  re-deiiver  the  gooda. 

(d)  R.Y.  Rainett  1  £.  &  B.  855 ; 
22  L.  J.,  Q,  B.,  223 ;  17  Jnr. 
553. 
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1 62  Re-delivery  of  Goods. 

Part  i.    plevied,  and  be,  upon  complaint  made  to  him,  was  bound  to 
replevy  without  writ  (e). 

By  19  &  20  Vict,  c  108,  however,  the  power  of  the 
sheriff  as  to  the  granting  of  replevins  is  taken  away,  and 
given  to  the  registrars  of  the  county  cimrts  in  their  respec- 
tive districts. 


Re-delivery      lU'delivery  of  6rOO^.]— The  sheriff,   upon  complaint 
of  goods,      made  to  him,  was  bound  to  replevy  without  writ. 

Former  By  19  &  20  Vict.  c.  108,  s.  63,  the  powers  and  respon- 

practice.  sibilities  of  the  sheriff  with  respect  to  replevin  bonds  and 
replevins  ceased,  but  the  power  which  any  other  person,  as 
above,  possesses  to  grant  replevins  is  left  untouched.  The 
sheriff  was  bound  to  take  pledges  from  the  plaintiff  to  pro- 
secute his  suit,  and  to  return  the  goods,  if  it  should  be  so 
adjudged ;  and  he  was  liable  if  betook  insufficient  pledges(^). 
The  registrar  of  a  county  court  is  not  so  liable,  as  he  is 
only  to  approve  of  replevin  bonds  {g). 

The  plaintiff  may  now  also  commence  his  action  in  a  su- 
perior court  at  once,  instead  of  in  the  county  court,  as  was 
formerly  necessary  (A). 

The  registrar  of  the  county  court  of  the  district  in  which 
any  distress  subject  to  replevin  may  be  taken  must  approve 
of  replevin  bonds,  grant  replevins,  and  issue  all  necessary 
process  in  relation  to  them ;  and  the  process  is  executed  by 
thebamff(t). 
Present  ^®  registrar,  at  the  instance  of  the  party  whose  goods 

practice,  have  been  distrained,  is  to  cause  the  same  to  be  replevied  to 
such  party  on  his  giving  security,  at  his  option,  either  to 
prosecute  an  action  against  the  distrainer  in  the  superior 
court  or  in  the  county  court,  as  hereafter  shown  (k\  The 
bond  is  to  be  given  to  the  distrainer  (/),  unless  the  reple- 
visor shall  deposit  a  sum  of  money,  which  he  may  do  (m). 

No  ill  consequences  will  arise  to  the  registrar  upon  grant- 
ing a  replevin  where  the  goods  are  not  replevisable,  except 
where  the  goods  are  distrained  under  a  judgment  of  a  court 
or  a  conviction  before  justices,  in  which  cases  the  registrar 
would  be  liable  to  an  attachment  (n). 


(e)  Stat.  Marlebridge,  2  Inst. 
1 38.  Where  a  lord  of  a  franchise 
had  a  prescriptive  right  to  grant 
replevins  in  the  same  manner  as 
the  sheriff  had  before  the  statute 
of  Marlebridge,  the  sheriff  had  no 
jurisdiction  within  the  liberty  of 
SQch  lord.  MwKn»€}f  ▼.  2>air«ofi, 
1  N.  &  P.  763 ;  Carth.  380. 


(/)  ItMU€   V.  Paiiemn,    16 
Vin.  ab.  399. 

(ff)  19  &  20  Vict,  c  108,  s.  63. 

(A)  lb.  s.  65. 

(i)  lb.  B.  63. 

(k)  lb.  s.  69. 

(/)  lb.  s.  70. 

(m)  lb.  s.  71. 

(n)  BoU  N.  P.  c.  4,  p.  53. 


Plaint  and  Summons.  153 

The  registrar  upon  the  application  of  a  party  desirous  of  Chap.  xfv. 

replevying  his  goods  must  require  him  to  state  whether  he 

proposes  to  sue  in  a  superior  court,  or  in  the  county  court, 
and  to  give  him  the  names  of  the  householders  whom  he  pro- 
poses as  his  sureties. 

The  party  desirous  of  replevying  must  obtain  the  consent 
of  two  sufficient  householders  of  the  county  in  which  the 
distress  was  made,  and  give  notice  of  their  names  to  the 
registrar  of  the  court  in  the  district  of  which  the  distress 
has  been  taken,  and  to  the  distrainer,  stating  whether  he 
intends  to  prosecute  his  action  in  the  superior  court  or  in 
the  county  court,  or  if  he  is  prepared  to  make  a  deposit  in 
lieu  of  finding  security,  he  should  so  state.  If  he  intends 
to  sue  in  the  superior  court  he  must  find  security  for  the 
amount  of  the  alleged  rent  or  damage,  and  the  costs  of  the 
cause,  and  if  in  the  county  court,  for  the  alleged  rent  or 
damage,  and  the  costs  of  the  cause.  The  sureties  must  make 
an  affidavit  of  justification,  unless  the  opposite  party  dispenses 
with  it  (o),  which  may  be  sworn  to  before  the  registrar,  or  any 
other  person  authorised  to  take  affidavits  {p).  The  registrar, 
upon  the  receipt  of  the  notice,  must  give  notice  to  both  par- 
ties of  the  day  and  hour  on  which  he  proposes  that  the  bond 
is  to  be  executed,  and  in  his  notice  to  the  obligee  state,  that 
if  he  has  any  valid  objection  to  make  to  the  sureties,  it  must 
then  be  made  (q).  Upon  the  bond  being  executed,  he  will 
issue  his  warrant  to  the  high  bailiff  to  deliver  the  goods  to 
the  plaintiff  (r)» 

If  the  plaintiff  elect  to  sue  in  the  county  court  he  must 
enter  his  plaint  within  one  month  from  the  date  of  giving 
security ;  if  in  the  superior  court,  he  must  commence  his 
action  within  one  week,  and  he  must  be  prepared,  under  the 
penalty  of  avoiding  the  bond  (unless  judgment  in  such 
action  be  obtained  by  default),  to  prove  before  the  court 
that  he  had  good  ground  for  believing  either  that  title  to 
some  corporeal  or  incorporeal  hereditament,  or  to  some  toll, 
market,  fair,  or  franchise  was  in  question,  or  that  the  rent 
or  damage  -exceeded  20/. 

Plaint  and  Summons."] — The  plaint  must  be  entered  in  Plaint  and 
the  court  holden  for  the  district  wherein  the  distress  was  summons, 
taken  («).     No  other  cause  of  action  may  be  joined  in  the 
same  summons  (J), 

(o)  Rale  135.  and  see  anief  p.  58,  as  to  the  ser- 

Ip)  19  H  20  Vict.  c.  108,  §.  58.  vice  of  the  sammons. 
{q)  Rule  134.  (0  Rule  177.    See  also  Mun. 

(r)  19  &  20  Vict.  0. 108,  BS.  63,  geam  ▼.  Wheatley,    6  Exr.  88. 

64.  S.  C,  2  L.  M.  &  P.  30  ;  15  Jur. 

(«)  9  &  10  Vict.  c.  95,  1.  120,  110. 

O  5 
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Hearing  and  Judgment 


Parti.        PartictdanS] — On  entering  the  plaint,  the  plaintiff 
;  muat  specify  and  describe  in  a  statement  of  particularsy 

Particultrt.  ji\^q  cattle,  or  the  several  goods  and  chattels  taken  under 
the  distress,  and  of  the  taking  of  which  he  complains  {t)» 


Hearing^ 
and  jadg^ 
ment. 


Defen- 
dant's eri- 
dence. 


PlamtiflTs 
eTidence. 


Hearing  and  Judgments] — Actions  of  replevin  are  tried 
like  other  actions,  in  a  summary  way  (tt).  Either  party 
may  demand  a  jury,  in  which  case  the  proceedings  wUl  be 
the  same  as  in  other  cases  (v).     See  ante^  p.  70. 

The  defendant,  or  avowant,  as  he  is  commonly  called, 
may  shew  that  the  goods  were  not  seized  within  the  district 
of  the  court.  In  the  case  of  distress  for  rent,  he  must 
shew  a  demise  at  a  fixed  rent ;  a  mere  agreement  for  a 
lease  will  not  suffice  (w),  unless  the  tenant,  having  entered 
and  paid  rent,  has  become  a  tenant  from  year  to  year  (a;). 
The  defendant  must  also  shew  the  amount  of  rent  in 
arrear,  and  the  value  of  the  goods  distrained  {y).  If  the 
defendant  be  only  bailiff,  and  his  authority  is  denied,  he 
must  prove  it ;  a  recogpiition  of  his  acts  by  tJie  landlord  will 
suffice,  even  if  it  is  made  after  action  {z). 

Where  the  defendant  has  taken  the  distress  damage 
feasant,  the  same  evidence  is  necessary  as  in  trespass  to 
real  property  (a). 

The  plaintiff  may  deny  the  tenancy,  or  that  he  holds 
at  any  rent  certain  {h)j  or  shew  that  he  was  holding 
over  after  notice  to  quit  from  the  landlord  (r).  He  may 
also  shew  that  the  defendant's  title  expired  before  the 
rent  became  due  (d) ;  or  that  he  has  been  evicted  by  his 
landlord  or  a  third  person,  claiming  by  title  paramount  {e) ; 
he  may  also  shew  that  there  is  no  rent  in  arrear;  or  that 
defendant's  title  to  it  has  been  barred  by  the  statute  of 
limitations  (/) ;  that  he  has  paid  it  to  the  landlord,  or 
under  compulsion  to  a  superior  landlord,  or  to  a  mort- 
gagee annuitant,  claiming  by  prior  title  (i^).  The  plain- 
tiff may  also  prove  a  tender  of  the  amount  of  rent.  A 
tender  made  before  the  distress  makes  the  taking  un- 
lawful ;  if  made,  after  the  distress,  and  before  impounding. 


it)  Rule  178. 
(«)  Rale  179. 
(9)  Rale  79. 

(ip)  Hayward  v.  HannU^^  A. 
&  £.  265. 

{x)  Knight  v.  Btnttt^  3  Bing. 
361. 

(y)  Sheapjt  v.  Ctdgnper,  1  Ler. 
255. 

(g)  Whitehead  v.  Taylor,  10 
A.  &  E.  210. 
(a)  Ante,  p.  95. 


(b)  Regnart  v.  Porter,  7  Bing. 
451. 

(c)  Jenmor  v.  Clegg,  1  M.  &  R. 
213. 

(d)  Down  V.  Cooper,  2  Q.  B. 
256. 

(e)  Hoperaft  ▼.  Keya,  9  Bing. 
613. 

(/)  Owen  V.  De  Beamvoir,  16 
M.  &  W.  547. 

(g)  7)iylorv.2i8iiiira,6Taant. 
524  ;  Johnion  v.  Jonee,  9  A.  Sc  E. 
809. 
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it  makes  the  detention  unlawful;  after  impounding  it  isCaAP.xiT. 
bad  (k).  

Judffment'l'^The  judgment    in   replevin  in  ordinary  Judgment; 
easei ,  whether  for  plaintiff  or  defendant,  is  in  the  form  In  ordinary 
prescribed  by  the  rules  of  court,  or  to  the  like  effect  (t).      <^**^* 

Where  the  distress  has  been  for  rent,  and  the  defendant  Aiietiment 
succeeds  in  the  action,  if  the  defendant  requires  it,  the  ^^^^  ^ 
judge,   if  the  cause  is  tried  without  a  jury,  and  if  the  J^J^ "" 
cause  be  tried  with  a  jury,  they,  must  find  the  value  of 
the  goods  distrained.    If  the  value  be  less  than  the  amount 
of  rent  in  arrear,  judgment  must  be  given  for  the  amount 
of  such  value ;  but  if  the  amount  of  the  rent  in  arrear  be 
less  than  the  value  so  found,  judgment  must  be  given  for 
the  amount  of  such  rent,  and  judgment  for  such  amount 
may  be  enforced  in  the  same  manner  as  any  other  judgment 
of  the  court  (k). 

Where  the  distress  was  for  damage  feasant,  and  the  or  damage, 
defendant  is  entitled  to  judgment  for  a  return,  if  the  plaintiff 
requires  it,  the  judgre  or  jury,  as  the  case  may  be,  must  find 
the  amount  of  the  damage  sustained  by  the  defendant,  and 
judgment  will  then  be  given  in  favour  of  the  defendant,  in 
the  alternative,  for  a  return,  or  for  the  amount  of  the 
damage  so  found  (Z). 

Certiorari.'] — The  removal  of  the  plaint  by  the  defen-  Certiorari, 
dant  into  a  superior  court  must  be  by  certiorari^  the 
application  for  which  should  be  made  to  a  judge  at  chambers, 
and  not  to  the  full  court  (m).  The  defendant  must  give 
security  for  an  amount  not  exceeding  150  /.  to  be  approved 
of  by  the  master  of  the  court,  conditioned  to  defend  the 
action  with. effect,  and,  unless  the  replevisor  discontinues 
or  does  not  prosecute  the  action  or  becomes  nonsuit,  to 
prove  before  the  superior  court  that  the  defendant  had  good 
ground  for  believing  either  that  the  title  to  some  corporeal 
or  incorporeal  hereditament,  or  to  some  toll,  market,  fair, 
or  franchise  was  in  question,  or  that  the  rent  or  damage  in 
respect  of  which  the  distress  was  taken  exceeded  20/.  (n). 
This  mode  of  procedure  is  substituted  for  that  given  by 
9  &  1 0  Vict.  c.  95,  s.  121,  now  repealed.   Under  this  section 

(A)  SUCarpmter^i  eate^  8  Rep.  inquiry  under  stat.  1 7  Car.  2,  c.  7, 

146  a ;  1  Smith's  L.  C.  61 ;  Ladd  a.  2.   See  2d  Chitt.  Archb.  993. 

V.  Thonuu,  12  A.  &  £.  117;  (/)  Rule    181.      See   Bacon's 

Wett  V.  Knibbi,  4  C.  B.  172.  Abridg.  *<  Replevin."    See  form 

(0  Rale  179.     See  form  45,  100,  App.  p.  146. 

App.p.  112.  (m)  Bowtn  ▼.  Evant,  8  Exr. 

(A)  Rule  180.     See  form  99,  111.    S.  C,  6  D.  &  L.  193  ;  18 

App.  p.  145.    This  is  in  analogy  L.  J.,  Exr.,  88. 

to  the  proceedings  upon  a  writ  of  (»)  19  &  20  Vict.  c.  108,  s.  67. 

o6 
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Pamt  I.  it  was  lield  that  its  reqairements  most  be  complied  with, 
and  that  a  party  could  not  proceed  under  sect,  90,  and  obtain 
the  writ  of  certiorari  bj  leave  of  the  judge  of  a  superior  court 
without  such  declaration.  Where,  however,  a  writ  had 
been  so  obtained  the  court  refused  to  quash  it,  as  it 
appeared  that  at  the  time  when  the  motion  was  made  the 
judge  of  the  county  court  had  not  acted  upon  it  (o). 

It  was  also  held  that  the  preliminaries  required  by 
9  &  10  Vict,  c  95,  s.  121,  were  not  conditions  precedent 
to  the  validity  of  the  bond.  Where  the  judge  of  the  county 
court,  instead  of  taking  the  bond  to  the  other  party  in  the 
suit  as  required  by  the  statute,  took  it  to  himself  as  his 
trustee,  and  the  suit  was  prosecuted  in  the  court  above, 
but  without  effect,  so  that  the  bond  was  forfeited ;  the  judg^e 
of  the  county  court  having  brought  an  action  upon  the 
bond,  it  was  held  that  the  bond  was  valid  as  a  voluntary 

m 

bond  (jp). 

The  words  to  prosecute  the  suit  with  effect  are  applicable 
to  the  removal  of  a  plaint  by  a  defendant  as  well  as  to  the 
removal  by  a  plaintiff,  and  the  defendant  is  bound  so  far  as 
he  can  to  carry  the  suit  to  a  successful  termination  (q), 

AppeaL  AppeaL] — By  19  &  20  Vict.  c.  108,  s.  68,  an  appeal  is 

given  in  replevin  where  the  amount  c^  rent  or  damage 
exceetis  20/. ;  upon  the  same  grounds  and  subject  to  the 
same  conditions  as  in  other  plaints  (r). 

(o)  Mtmffeam  v.  Wheatlef,  6  {q)  TVimnMf  v.  Ogle,  25  L.  J., 

£xr.  88.     i».  C,  2  L.  M.  &  P.  30.  Q.  B.,  403. 

{p)  Siansjieid  v.  Hellawell,  7  (r)  See  Chap.  XIX,  jMfl. 
Eir.  373. 
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CHAPTER  XV. 

SUMMARY   PROCEDURE  OK    BILLS   OF    EXCHANGE, 
UNDER    18   &    19    VICT.   C.   67. 


Jurisdiction    of    County 
Court. 

Plaint  'and  Judgment  by 
Default. 


Leave    to    Defend^     and 
Hearing, 

Setting  a^ide  Judgment. 


Jurisdiction   of  County  Court,'] — By  "  The  Summary  Jnriadiction 
Procedure  on  Bills  of  Exchange  Act,  1855,"  18  &  19  Vict,  of  county 
e.  67,  a  new  and  more  Hpeedy  mode  of  proceeding  for  the  *'®'^^'' 
recovery  of  bills  of  exchange  and  promissory  notes  in  the 
superior  courts  of  common  law  was  created ;  whereby,  after 
issuing  a  writ  in  the  form  given  by  that  act,  and  filing  an 
affidavit  of  service,  the  plaintiff  may  sign  judgment  and 
issue  execution,  unless  the  defendant  discloses  by  affidavit  a 
defence,  and  obtain  leave  from  a  judge  to  appear  to  the 
writ,  and  defend  the  action.     By  sect  9  of  this  act  power 
was  given  to  the  Queen  in  Council  to  extend  the  provisions 
of  it  to  inferior  courts  of  record. 

By  an  Order  in  Council  dated  the  thirtieth  of  January  1856, 
they  were  extended  to  the  county  courts,  and  by  the  County 
Court  Rules,  1856,  both  rules  and  forms  were  given,  appl3ring 
the  provisions  of  the  statute  to  the  practice  of  the  court  (a). 

A  proceeding  under  this  act  must  be  commenced  within  six 
months  after  a  bill  or  note  has  become  due  and  payable  (b) ; 
and  it  would  seem  that  it  is  optional  to  a  plaintiff  to  proceed 
under  this  act,  or  by  the  ordinary  procedure  of  the  court. 
The  powers  given  by  the  act  apply  to  the  notarial  expenses 
as  well  as  to  the  amount  of  the  bill  or  note  (c). 

A  judge  may,  if  he  thinks  fit,  order  the  bill  or  note  pro- 
ceeded upon  to  be  forthwith  deposited  with  an  officer  of  the 
court,  and  to  order  that  all  further  proceedings  be  stayed 
until  the  plaintiff  gives  security  for  costs  {d).  When  the 
judge  is  absenty  this  power  may  be  exercised  by  the  regis- 
trar  (e). 

{a)  Sect.  4  of  19  &  20  Vict,  maj  order   payment   by  instal- 

c.  108,  which  deprives  partiei  ments,  though  the  jadgment  may 

aning  in  the  luperior  ooorts  under  have  heen  obtained  by  default 
the  Bills  of  Exchange  Act,  of  (b)  18  &  19  Vict  c.  67,  s.  1, 

ooata,  where  they  leooTer  lesa  than  App.  p.  157. 
20/.,  would  also  appear  to  over^  (c)  lb.  a.  5. 

ride  the  Order  in  Council,  to  far  (d)  lb.  s.  4. 

aa  relates  to  suing  on  bills  under  («)  Order  in  Council,  30  Jan. 

2QL    Under  the  45th  section  of  1856,  App.  p.  159. 
the  19  &  20  Vict  c  108,  the  judge 


168  Setting  aside  Judgment 

Fart  r.        Plaint  and  Judgment  by  Default.] — A  separate  plaint 
must  be  entered  and  summons  issued  against  each  party  to 


Plaint  and   ^  ]^i\[  q^  note  separately  liable,  whom  the  holder  seeks  to 

b^^lfih^t  ^^'^^  (^)>  ^^  filing  an  affidavit  of  personal  service  of  the 
summons  and  indorsement.  The  plaintiff  may,  unless  the 
defendant  has  obtained  leave  to  defend,  at  once  sign  judg- 
ment. In  this  case  no  order  or  judgment  need  be  served 
on  the  defendant  (/)• 

Leave  to  Leave  to  Defend^  and  Searing.] — If  the  defendant, 
defend,  and  within  twelve  days  from  the  service  of  the  summons,  makes 
hearing.  appUcation,  the  judge  (or  registrar  in  his  absence)  (g)  must 
give  him  leave  to  appear  to  the  summons  and  defend  the 
action,  upon  his  paying  into  court  the  sum  indorsed  on  the 
summons,  or  on  affidavits  satisfactory  to  the  judge,  which 
disclose  a  legal  or  equitable  defence,  or  such  facts  as  would 
make  it  incumbent  on  the  holder  to  prove  consideration  or 
such  other  facts  as  the  judge  may  deem  sufficient  to  support 
the  application,  and  on  sudb  terms  as  to  security  or  other- 
wise, as  the  judge  thinks  fit  (A).  Where  a  defendant  so 
applies,  he  must  satisfy  the  judge,  or  in  his  absence  the 
registrar,  by  affidavit  that  good  grounds  exist  for  granting 
leave  to  defend.  He  must  leave  with  the  registrar  the 
affidavit,  and  a  copy,  and,  if  required  by  the  judge  or  regis- 
trar so  to  do,  give  security  as  above  (t > 

Where  leave  is  given  to  defend,  the  registrar  must  appoint 
the  cause  to  be  heard  at  the  first  convenient  sitting  of  the 
court  to  be  held  after  leave  is  granted,  and  send  to  the 
plaintiff  notice  thereof,  according  to  the  form  given  in  the 
schedule,  together  with  a  copy  of  the  affidavits  made  by  the 
defendant.  He  must  also  send  to  the  defendant,  by  post,  a 
notice,  according  to  the  form  {k). 

Setting  Setting  aside  Judgment.  ] — The  judge  may,  under  special 

aaidejudg-  circumstances,  set  aside  the  judgment,  and^  if  necessary, 
ment.  g(ay  or  set  aside  execution,  and  give  the  defendant  leave  to 

appear  and  defend  if  it  seems  to  him  reasonable,  and  on 
such  terms  as  he  thinks  just  (/).  The  application  to  set 
aside  a  judgment  must  be  made  to  the  judge,  but  until  he 
can  hear  it  execution  will  be  stayed,  upon  the  defendant 
giving  security  to  abide  the  decision  of  the  judge,  as  in 
cases  of  appeal  (m). 

(«)  Rule  188.    See  form  11,  15,  App.  pp.  97,  98. 
App.  p.  96.  {k)  Rule  193.    See  forma  16, 

(/)  Role  191.  17,  App.  p.  99. 

(jf)  See  Order  in  Coandl,  30  (0  18  ft  19  Vict  c.  67,  a.  3. 

Jan.  1856.    App.  p.  159.  (m)  Rule    192.       See    pott^ 

[h)  18  &  19  Viet,  c  67,  a.  2.  Chap.  XX,  and  Rules  142,  143. 


i 


t)  Role  189.    See  forma  12- 
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CHAPTER  XVI. 

NBW  TRIAL. 


Power  of  Court  to  grant* 
Application  for. 


Jury* 
Bond. 


We  have  seen  that  where  judgment  is  ^yen  in  the 
defendant's  absence,  the  judge  may  grant  a  new  trial  on 
such  terms  as  he  thinks  fit  (a).  In  addition  to  this,  the 
judge  may  in  any  case  order  a  new  trial  on  such  terms 
as  he  thinks  fit,  and  may  stay  proceedings  in  the  mean- 
time (h). 

Application  f or ^ — The  application  for  a  new  trial,  or  to  Applicatiim 
set  aside  proceedings,  may  be  made  and  determined  on  the  for. 
day  of  hearing,  if  both  parties  be  present,  or  it  may  be 
made  at  the  first  court  held  next  after  the  expiration  of 
twelve  clear  days  from  such  day  of  hearing.  The  party 
intending  to  make  the  application  must,  seven  clear  days 
before  the  holding  of  such  court,  deliver  to  the  registrar  at 
his  office  a  notice  in  writing,  signed  by  himself,  his  attor- 
ney or  agent,  of  such  intention,  stating  shortly  the  grounds 
of  the  application.  He  must  also  give  a  similar  notice  to 
the  opposite  party,  by  serving  the  same  personally  on  him, 
or  leaving  it  at  his  place  of  abode  or  business.  This  notice 
does  not,  however,  operate  as  a  stay  of  proceedings  unless 
the  judge  otherwise  orders.  These  provisions  are  only 
directory ;  therefore,  although  a  party  has  omitted  to  give 
the  seven  days'  notice,  the  judge  may  in  his  discretion  en- 
tertain an  application  for  a  new  trial  (c).  Money  paid  into 
court  under  any  execution  or  order  in  the  suit,  which  has 
not  been  paid  out  when  the  notice  is  given,  is  to  be  retained 
to  abide  the  event  of  the  application,  unless  the  judge 
otherwise  orders ;  and  if  no  application  be  made,  the  money, 
if  required,  will  be  paid  to  the  party  in  whose  favour  the 
order  is  made,  unless  the  judge  otherwise  orders.     If  the 

(a)  Ante,  p.  98.    See  9  &  10  58.    App.  p.  120. 

Vict.  c.  95,  8. 80.  (e)  Carter  v.  SnUthy  4  E.  &  B. 

{b)  9  &  10  Vict  c.  95,  8.  89.  696.  S.  C,  24  L.  J.,  Q.  B.,  141. 
See  form  of  order  for  new  triali 


160  Bond. 

Paet  I.    notice  be  not  given  as  directed,  or  the  application  be  not 

~" made  at  the  court  mentioned  in  the  notice,  no  application 

for  a  new  trial,  or  to  set  aside  proceedings,  may  be  subse- 
quently made,  unless  by  leave  of  the  judge,  on  such  terms 
as  he  thinks  fit  {d);  but  the  foregoing  is  not  to  apply  to  cases 
falling  within  the  provision  of  sect.  80  of  9  &  10  Vict, 
c.  95. 

Where  a  judge  had,  after  hearing  the  parties,  refused 
to  grant  a  new  trial,  but  subsequently  changed  his  mind, 
and  upon  a  second  application  directed  that  a  new  trial 
should  be  had,  it  was  held  that  after  the  first  decision 
he  was  functus  qfficiOy  and  that  a  writ  of  prohibition  will 
lie  (e). 

Jury.  Jury-] — ^^  all  cases  where  a  new  trial  is  granted,  the 

judge  may  make  it  a  condition  of  granting  it  that  it  shall 
take  place  before  a  jury,  although  the  former  tiial  did  not 
take  place  before  a  jury  (/).  It  has  been  held  also  that 
where  there  is  a  new  trial  either  party  may  demand  a  jury 
for  the  second  trial,  although  there  was  no  jury  at  the 
first  {g). 

Bond.  Sond.] — Should  the  judge  require  a  bond  to  be  given 

by  either  party,  the  expense  of  it  must  be  borne  by  the 
party  giving  it  (A). 

(d)  Rule  128.  (ff)  R.  ▼.  Harwood,  1  B.  C.  C. 

(«)  Great  Northern  Railway  144.  S.  C,  22  L.  J.,  Q.  B.,  127; 

Company  v.  Monop,  25  L.  J.,  17  Jur.  87. 

C.  P.,  22.  (A)  19  &  20  Vict  c.  108,  b.  70, 

{f)  Role  129.  and  see  Chap.  XX. 
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CHAPTER  XVII. 


COSTS    AND   FEES   OF   COUNSEL   AND   ATTORNEYS. 


Suing  in  Forma  Pau- 
peris, 161. 

Costs  to  abide  Event, 
IF    NO  Order    to 

THE  CONTRARY, 

161. 

Where  Plaintiff  does 

NOT      APPEAR,      or 

PROVE      his     De- 
mand, 162. 

Treble  Costs  for 
bringing  Second 
Suit,  162. 

Allowance  to  Wit- 
nesses, Scale  of, 
162. 


Fees  to  Counsel  and 
Attorney's  Costs, 
163: 

Where   Claim  does  not 
exceed  202. 

Where    Claim    exceeds 
20/. 

Scale. 
Taxation  of  Costs,  165. 

When  to  bb  paid,  166. 
Execution  for,  166. 


Suing  in  FormA  Pauperis^] — There  is  no  provision,  Suing  in 
dtber  in  the  statutes  or  rules  of  practice,  relative  to  Siformdpau-' 
party's  suing  in  formd  pauperis  in  the  county  court.  In  ^ 
a  case  which  came  before  the  Court  of  Common  Pleas  (a), 
where  a  plaintiff  suing  in  a  superior  court  in  formd  pau* 
peris  obtained  a  verdict  under  20Z.  for  a  cause  of  action  for 
which  he  might  have  sued  in  the  county  court,  and  a  sug- 
gestion was  moved  for  to  deprive  him  of  costs,  it  was  argued 
on  the  part  of  the  plaintiff,  that  had  he  sued  in  the  county 
court  he  would  have  lost  the  benefit  of  suing  as  a  pauper ; 
the  court,  however,  expressed  an  opinion,  that  under  sect.  78 
of  the  9  &  10  Vict  c.  95,  (which  directs  that  where  no  rule 
of  practice  has  been  framed,  the  general  principle  of  prac- 
tice of  the  courts  of  common  law  may  be  applied  by  the 
judges  of  the  county  courts  to  proceedings  in  those  courts) 
a  discretionary  power  existed  to  admit  a  plaintiff  to  sue  in 
formd  pauperis. 

Costs  to  abide  Events  if  no  Order  to  the  contrary,] —  Cotts  to 

All  costs  of  any  action  or  proceeding  not  otherwise  provided  'hide  event, 

if  no  order 

(a)  C^inn  v.  BuUen,  8  C.  B.  447.    S.  C,  19  L.  J.,  C.  P.,  42. 
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Allowance  to  Witnesses. 


When 
pUdntiff 
does  not 
appear,  or 
prove  hia 
demand* 


Paat  I.    for  by  the  act,  are  to  be  paid  or  apportioned  between  the 

parties  as  the  judge  thinks  fit.     In  default  of  any  special 

to  the  con-  direction,  they  abide  the  event  of  the  action  (ft). 

When  Plaintiff  does  not  appear9  or  prove  his  D«- 
mancL]^We  have  already  seen,  that  if  the  plaintiff  or  his 
attorney  does  not  appear,  or  appearing  does  not  prove  the 
demand,  the  judge  may  order  him  to  pay  to  the  defendant 
the  costs  of  his  attendance  or  costs  by  way  of  satisfaction 
for  his  trouble  (c) ;  and  if  at  the  return  day  of  a  summons, 
or  at  any  adjournment  of  the  court  at  which  it  is  return* 
able,  the  plaintiff  does  not  appear,  and  the  defendant  does 
appear,  and  does  not  admit  the  plaintiff's  demand,  the  judge 
may  in  his  discretion  award  to  the  defendant  costs  in  the 
same  manner,  and  to  the  same  amount,  as  to  counsel,  at- 
torney, witnesses,  and  other  matters,  as  if  the  cause  had 
been  tried,  but  no  hearing  fee  may  be  charged  {d). 

Treble  Costs  for  bringing  Second  Suit.] — If  any  party 
sues  another  in  a  county  court  for  a  debt,  or  other  cause  of 
action,  for  which  he  has  already  sued  the  same  party,  and 
obtained  judgment  in  another  court,  on  proof  of  such  former 
suit,  and  judgment  being  given,  the  party  suing  is  not  entitled 
to  recover  in  the  second  suit,  and  is  adjudged  to  pay  three 
times  the  costs  of  the  second  suit  to  the  opposite  party  (e). 

Allowance  to  Witnesses."] — ^The  judge  must  in  each  case 
direct  what  number  of  witnesses  shall  be  allowed  on  taxa- 
tion of  costs  between  party  and  party.  Their  allowance  for 
attendance  must  in  no  case  exceed  the  highest  rate  of  the 
allowances  therein  mentioned  in  the  scale  in  the  schedule  to 
the  rules  (y).  The  costs  of  witnesses,  whether  they  have 
been  examined  or  not,  may,  in  the  discretion  of  the  judge, 
be  allowed,  though  they  have  not  been  summoned  (g). 

The  scale  of  allowance  to  witnesses  contained  in  the 
schedule  to  the  rules,  is  as  follows : — 


Treble 

oostffor 

bringing 

leoond 

suit. 


Allowance 
to  wit- 


Scale.' 


Gentlemen,  merchanti,  bankers  and  profeiiional 
men,  jmt  di€M     •       •        •        •        from 

Ihuleamen,  aactioneen,  accoontants,  derks, 
and  yeomen,  per  diem  -        -        from 

Artiaana  and  joumejmeo,  per  diem  -        fr\)m 

Labourera,  and  the  like,  |i«rifian     •        from 


£.  «.    d.     £.  t.  d, 

-  10    -  to  I    -    - 


-  5 

-  3 

-  2 


-to  -  10 

-  to  -    5 

-  to  -    3 


{b)  9  &  10  Vict,  c  95,  a.  88, 
and  note  to  icale  of  attomey'a 
cotiBtpaet,  p.  165. 

(e)  See  9  &  10  Vict.  c.  95, 
a.  79;  and  13  &  14  Vict.  e.  61, 


a.  10. 
{d)  Rule  85. 

(e)  13  &  14  Vict,  c,  61, 1. 18. 
(/)  Rule  101. 
(^)  Role  102. 
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IViTdliiig  ezpemet,  inm  iwnoniiWy  paid,  bat  not  more  tfaan  6<i.  Qh,  xtii. 
per  mite,  one  wity.  .^ 

If  the  witneaiee  attend  in  more  then  one  eeneei  thej  will  be  entitted 
to  a  proportionete  part  fai  eaeh  canae  onlj. 

Fees  to  Counsel  and  Attomty^s  Costs^  where  Claim  does  Pte  to 
not  exceed  20/.] — ^Where  the  debt  or  damage  claimed  does  eouiael 
not  exceed  20/^  the  fees  to  be  received  by  coonael  and  at- 1^*^^?'^ 
tomeyB  are  limited  to  certain  amounts,  by  the  9  ft  10  Wti.  IH^o^^^ 
c  95,  s.  91.     By  this  section  no  person,  except  he  be  an  doeenot 
attorney,  can  recover  fees  for  acting  in  court ;  nor  can  an  exceed  20/. 
attorney  recover  fees  unless  the  debt  claimed  is  more  than 
40«.     If  above  40«.  and  under  5/.,  he  may  not  recover  more 
than  10«.    If  above  bh  and  under  2QL  not  more  than  15i, 
in  any  case  within  the  summary  jurisdiction  given  by  that  act. 
To  barristers,  no  fee  exceeding  12.  3«.  M.  can  in  any  case 
where  the  debt  claimed  is  under  20/.  be  allowed  (A). 

The  fees  of  neither  barrister  nor  attorney  can  be  aUowed 
on  taxation  of  costs  where  less  than  5  /.  is  recovered  or 
claimed  (h). 

It  was  decided  that  the  above  provisions  applied  to  costs 
recoverable  by  the  attorney  from  his  client,  as  well  as  to 
costs  taxed  between  party  and  party  (t).  But  it  was  also  held, 
that  the  amount  named  therein  applied  only  to  the  appear- 
ing and  acting  of  the  attorney  in  court,  and  not  to  his  ser- 
vices out  of  court  in  advising  or  getting  up  the  case  (k)  ; 
but  now  by  the  19  k  20  Vict.  c.  108,  s.  36,  an  attorney 
cannot  in  suits  where  the  claim  is  within  20/.  recover  any 
further  costs  than  the  above,  unless  upon  taxation  of  costs 
the  registrar  is  satisfied,  by  writing  under  the  hand  of  the 
client,  that  he  has  agreed  to  pay  further  costs  or  charges. 
In  such  case  the  registrar  may  allow  any  costs  or  charges 
not  exceeding  the  amount  whidi  may  have  been  so  agreed 
to  be  paid. 

Where  Claim  exceeds  20/L] — ^Where  the  deht  or  damage  whera 
claimed  exceeds  20/.,  the  fees  of  counsel  and  the  costs  of  dalm  ex- 
attorneys  are  regulated  by  a  scale  of  costs  framed  by  five  ^^^  ^^'' 
county  court  judges,  and  allowed  by  the  Chancellor  under 
the  19  &  20  Vict,  c  108,  s.  3d(/).    The  scale  which 
came  into  operation  on  the  Ist  mvember   1856  is  as 
follows : — 

(A)  9  &  10  Viet  c.  95,  a.  91.  12  Jnr.  1044,  Q.  B.,  and  tU 

(t)  It§  dipperion^  12  Q.  B.  Clipptrtim. 

687.  (I)  Before  the  19  &  20  Vict 

(k)  KeighUff  ▼.  ObednMm,  9C.B.  e.  108 ,  theae  ooata  were  regulated 

338.    S.C,  1  L.M.&P.204;  bj  the  13  &  14  Vict  e.  61,  i.  6, 

19  L.  J.,  C.  P.,  166 ;  Bt  Tobp,  and  the  15  &  16  Vict.  o.  54,  a.  6, 

12  Q.  B.  694.    S.  C,  1  L.  M.  &  which  are  now  repeated. 
P.  426;  orermling  Rb  GruHf 
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^^"  '•  SCALE  OF  COSTS. 

£.   s.    d. 
Letter  before  suit        -       -        -       -       -       ---3- 

Instructions  to  sae  or  defend         -       -        -        -        -—    5    — 

Attendance  and  entering  plaint,  inclading  particalars  of 
demand  and  copies,  sudi  particulars  and  copies  being 
signed  by  the  attorney       -        -        -        -        -        --10- 

JNT.B.— The  total  amount  of  these  items  to  be  en- 
tered on  the  summons. 

Eiamining  and  taking  minutes  of  the  evidenoe  of  each 

witness  afterwards  ^owed  by  the  judge      -        -        -      -    3    - 

Attending  court  and  conducting  cause,  where  no  counsel 
employed         -        -        -        -        -        -        -        -110- 

Witnesses'  expenses,  in  conformity  with  rule. 

Attending  taxing  costs  -        -        -        -        •        --3- 

OccASioNAL  Costs. 
Attending  to  apply  for  summons  out  of  the  district         -      -    4    - 

N,B. — The  amount  of  this  item  to  be  entered  on 
the  summons. 

If  plaintiff  abandon  action^  and  gtTe  notice  thereof,  at- 
tending settling         •>        -        •        •        -        -        ..3- 

Notice  to  produce,  notice  to  admit,  notice  of  application 
for  a  new  trial,  or  to  set  aside  proceedings,  including 
copies  or  duplicate  originals  and  service,  and  notice  of 
special  defence  and  copies,  including  particulars,  and 
copies  in  cases  of  set-off,  and  attending  registrar  of  the 
court  therewith,  such  notices,  particulars,  and  copies 
1>^S  aigiied  by  the  attorney      -        -        -        -       ..5- 

Atteniting  inspecting  documents    -        -        --        .-.5. 

Mileage,  one  way,  from  the  attorney's  place  of  busi- 
ness to  place  of  inspection  of  documents,  for  each 
mile,  not  exceeding  in  the  whole  twenty  miles      -      -    -    6 

Preparing  confession  or  statement  of  agreement  under 
section  8  or  section  9  of  13  &  14  Vict.  c.  61,  where 
prepared  by  plaintiff's  attorney,  including  all  inci- 
dental attendances    -        -        -        -        -        -        --7* 

All  necessary  affidavits,  including  filing,  each         -        .      .    5    - 
Oath ;  sum  paid. 

Attending  to  enter  up  judgment  by  default    -        -        .      -    3    - 
Attending  court  for  an  oMer  to  bring  up  a  prisoner  to 
give  evidence   -------        --4- 

Inatructions  for,  and  drawing  and  copy  brief,  in  cases  in 
which  counsel  employed,  including  attendance  on  coun- 
sel therewith    -        -        -        -        -        -        -        -2-- 

Fee  to  counsel  and  derk,  sum  paid  not  exceeding   •       -      3    5    6 
Attending  court  on  trial,  with  counsel   -        -        -        -      -  10    - 

Attending  court  to  support  or  oppose  motion  for  new 
trial,  or  motion  to  set  aside  proceedings,  or  motion  for 
a  change  of  venae,  including  instructions,  or  any  other 
necessary  attendance,  where  no  counsel  employed        -      -  15    - 
Attending  in  the  last-mentioned  cases  with  counsel  -      -  10    - 

Fee  to  counsel  and  clerk       -        -        -        -        -        -136 

Any  attendance  at  the  office  of  the  registrar,  which  he 

may,  upon  taxation,  think  was  necessary    -        -        •      .    3    - 
Every  bond  given  under  s.  70  of  19  &  20  Vict.  c.  108     -      -    7    - 
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JVw  TriaL  Ch.  xvii. 

Costs  to  be  allowed  on  the  same  scale  as  on  the  original  trial. 

Costs  o/ths  Day  on  A4fOummini  qf  Caun. 

£.  «.     d. 
Attorney  for  attending  court  where  no  counsel  employed        -  15    - 
Attending  with  counsel         -        -        -        -        -        --10- 

Kefresher  fee  to  counsel  and  derk  •        •        -        -      1    3    6 

Witnesses'  expenses,  same  as  on  trial. 

Arbitration, 

Attending  reference,  without  counsel,  for  each  sitting     -      1    -    - 
Attending  reference,  with  counsel,  for  each  sitting  -      -  15    - 

Fee  to  counsel  and  clerk,  for  each  sitting,  sum  paid,  not 
exceeding         -        -        -        -        -        -        -        -246 

Witnesses'  expenses  same  as  on  a  trial. 

Note.— Co^tB  of  counsel  and  attorney,  or  of  an 

attorney  on  attending  reference,  shall  not  be  allowed 

without  the  order  of  the  judge ;  nor  shall  the  costs 

of  more  than  one  sitting  be  allowed  without  the  order 

of  the  judge. 

Costs  in  Action!i  under  19  &  20  Vict,  c  108,  s.  23,  shall  be  taxed 
according  to  the  scale  of  taxstion  used  in  the  Court  of  Qaeen's  Bench, 
so  far  as  it  is  directly  applicable ;  and  where  it  is  not  so  applicable,  the 
principle  of  that  scale  shall  be  followed. 

Costs  on  Appeals. 

f.  d. 
Preparing  notice  of  appeal,  including  copies  and  sennce  -  5  - 
Paying  money  into  court  as  deposit  on  appeal,  including 

notice  and  service  thereof  -  •  •  -  •  -3- 
Nodoe  of  nature  and  particulars  of  proposed  security,  indud* 

ing  copies  and  service  -.-----3- 
Notice  of  court  to  which  sppeal  to  be  made  •  -  -  3  - 
Preparing  case,  including  copies  -        -        -        -        -10- 

Attending  judge  to  sign,  or  to  settle  and  sign  case  -  .  3  - 
Transmitting  copies  of  case,  including  depositing  the  same  -  3  - 
IVansmitting  case  and  copies,  including  notice  and  service 

thereof  --.-.----3- 

AppUcation  to  judge  for  leare  to  proceed  on  the  judgment  -  5  * 
Depositing  order  of  court  of  appeal,  including  notice  and 

service  thereof       .-------S- 

Where  a  new  trial  takes  place  in  pursuance  of  the  directions  of  the 
court  of  appeal,  the  costs  of  such  new  trial  shall  be  allowed  on  the 
same  scale  as  in  the  case  of  a  new  trial  granted  by  the  judge  of  the 
county  court. 

N.B — ^The  costs  in  every  cause  shall  upon  the  aboTC  scale  abide 
the  event,  unless  the  judge  shall  make  some  special  order  with 
reference  to  such  costs,  or  any  part  thereof. 

Taxation  of  Costs.] — ^Where  the  debt  or  damage  claimed  Taxation 
exceeds  20Lf  all  costs  and  cbargres  between  party  and  party  ^'  ^°'^' 
must  be  taxed  by  the  registrar  of  the  court  in  which  they 
were  incurred,  but  his  taxation  may  be  reviewed  by  the 
judge  on  the  application  of  either  party ;.  and  no  costs  or 
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Pakt  I.     charges  may  be  allowed  on  taxation  which  are  not  sanc- 

tioned  by  the  scale  then  in  force  (m).      Costs  between 

attorney  and  client  may  also  in  the  same  cases,  on  the 
application  either  of  the  attorney  or  client,  but  not  other- 
wise, be  taxed  by  the  registrar  of  the  court  in  which  they 
were  incurred,  but  his  taxation  may  be  reviewed  by  the 
judge  on  the  application  of  either  party';  nor  may  costs  be 
allowed  which  are  not  sanctioned  by  the  scale,  unless  the 
registrar  is  satisfied  that  the  client  has  agreed  in  writing 
to  pay  them,  in  which  case  they  may  be  allowed ;  and  no 
attorney  may  recover  from  his  client  any  such  costs,  unless 
they  have  been  allowed,  either  on  taxation,  or  on  the  tax- 
ation of  a  master  of  a  superior  court  of  common  law  or 
of  the  court  of  chancery  (n). 

When  to         When  to  he  paid,] — The  judge  may  make  orders  con- 
be  paid.      ceming  the  time  or  times,  and  by  what  instalments,  any 

costs  shall  be  paid.      They  must  be  paid  into  court  (o). 

Money  paid  into  court  is  deemed  to  be  appropriated,  first  in 

satisfaction  of  the  costs,  and  afterwards  in  satisfaction  of  the 

original  demand  (p). 

Execation        Executicmfor.] — Execution  may  issue  for  the  recovery 
for.  of  costs  in  the  same  manner  as  for  a  debt  adjudged  by  the 

court  (q). 


(m)  19  &  20  Vict  e.  108,  s.  34. 
(n)  lb.  I.  35. 
(o)  lb.  s.  45. 


(p)  Rule  103. 

iq)  9  &  10  Vict,  c  95,  i.  88. 
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CHAPTER  XVIIL 


REMOVAL  OF  PLAINT  BT  CERTIORARI. 


Where  Claim  exceeds  62. 

Where     Claim    does   not 
exceed  5  /. 

Writ  of  Certiorari. 


Affidawtfor. 

Service  of  Writt  and  e^ 
of- 


Removal  of  plaint  by  Certiorari  where  Claim  exceeds  Remoral  of 
6/.]  — We  have  already  seen  that  no  writ  of  error  lies  from  pWnt  by 
the  judgment  of  the  court,  and  that  a  prohibition  will  not  be  *u]j!?*2idin 
granted  on  the  ground  of  an  error  of  the  judge,  if  the  exceeds  5/. 
matter  be  within  his  jurisdiction  (a).     The  cases  in  which 
a  defendant  may  object  to  the  trial  of  a  cause  in  the  county 
court  have  been  noticed  aniet  p.  67.  If  the  damage  claimed 
in  an  action  is  above  Sl^  the  plaint  may,  hy  leave  of  a 
judge  of  one  of  the  superior  courts,  if  it  appear  to  such 
judge  a  fit  case  to  he  tried  in  one  of  those  courts,  be 
removed  thereto,  upon  such  terms  as  to  payment  of  costs, 
giving  security  for  debts  or  costs,  or  other  terms,  as  such 
judge  thinks  fit  (&).     If  the  judge  requires  a  bond  to  be  Bond, 
given  by  either  party  (c),  it  must  be  at  the  cost  of  the  party 


(a)  Ante,  p.  42.  See  alao  Be 
Lenaghan,  2  Ezr.  333  ;  TVlf  ▼. 
Rayner,  5  C.  B.  162.  See  Jone9 
T.  Jones,  17  L.  J.,  Q.  B.,  170. 
S.  C,  12  Jur.  397»  where  a  prohi- 
bition was  granted,  on  the  ground 
that  the  judge  had  reversed  his 
own  decision  after  one  of  the 
parties  had  left  the  court. 

(b)  9  &  10  Vict  c.  95,  s,  90. 
As  the  16th  section  of  the  Exten- 
sion Act,  13  &  14  Vict.  c.  61, 
enacted  that  no  cause  or  matter 
pending  in  the  county  court  could 
be  removed  "  by  appeal,  motion, 
writ  of  error,  certiorari,  or  other- 
wise, save  and  except  in  the  man- 
ner and  according  to  the  provi- 
sions hereinbefore  mentioned,"  it 
has  been  questioned  whether  the 
fight  to  remove  by  certiorari  was 
not  taken  away.  It  is  clear,  how- 
ever, on  looking  at  the  statute, 
that  no  such  alteration  was  in- 


tended, since,  by  sect  2  of  the 
same  act,  that  provision,  together 
with  the  rest  of  the  statute,  must 
be  read  and  construed,  together 
with  the  9th  &  10th  Vict.  95,  as 
one  act,  where  the  provisions  of 
the  latter  act  are  not  inconsis- 
tent with  the  former.    In  Jones 
V.  Houldtworth  it  was  held  by 
Parke,  B.,  and  Piatt,  B.,  sitting 
at  chambers,  that  the  right  to 
remove  by  certiorari  still  exists. 
See  a  report  of  the  case,  16  L.  J. 
325.    A  strong  opinion  was  also 
expressed  to  the  same  effect  by  the 
Court  of  Exchequer  in  Parker  v. 
The  Brittol  and  Exeter  Railway 
Company f  6  Ezr.  184.     S.  C,  2 
L.  M.  &  P.  136  ;  20  L.  J.,  Ezr., 
112;  and  in  Brookmany,  Wen' 
ham,  2  L.  M.  &  P.  233.    S.  C, 
15  Jur.  249.    Erie,  J.,  so  decided 
in  the  Bail  Court. 

(c)  19  &  20  Vict.  c.  108,  s.  70. 
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Writ  of  Certiorari, 


Tart  i.    giving  it.     If  however  an  action  is  brought  on  the  bond,  the 
■  court,  by  rule  or  order,  may  give  relief  to  the  obligor,  which 
will  have  the  effect  of  a  defeasance  (</).     A  money  deposit 
may  be  made  in  lieu  of  a  bond  (e). 

Two  separate  plaints  between  the  same  parties,  in  neith<ir 
of  which  a  sum  exceeding  5/.  is  claimed,  cannot  be  removed 
by  certiorari  under  the  above  provision  (/). 

Cases  of  partnership  accounts,  under  sect.  65  of  the 
9  &  10  Vict.  c.  95  (g),  cannot  be  removed  by  certiorari^ 
for  even  should  the  defendant  waive  the  question  of  juris- 
diction, the  courts  of  common  law  have  no  machinery  by 
which  they  can  decide  the  claim  of  partners,  and  could  only 
send  such  cases  to  a  court  of  equity  (A). 

Where  a  plaint  in  a  county  court  for  20/.  damages  was 
removed  by  certiorari  into  a  superior  court,  and  another 
plaint  including  the  same  cause  of  action,  but  laying  the 
damage  at  5/.,  was  entered,  a  prohibition  having  been 
moved  for,  it  was  held  that  the  pendency  of  the  first  action 
in  the  superior  court  was  no  ground  for  issuing  a  prohibition 
to  the  county  court  in  the  second  (t). 

The  right  of  the  Crown  not  being  taken  away  by  express 
enactment,  it  may  remove  a  plaint  which  affects  it,  although 
the  subject-matter  of  it  is  not  above  5/.  (A). 

Where  Where  Claim  doex  not  exceed  61.'] — The  powers  of  re- 

claim does  moval  above  noticed  applies,  as  will  be  seen,  to  cases  onlv 
not  exceed  in  which  the  claim  is  above  51.;  but  by  19  &  20  Vict, 
c.  108,  where  the  action  does  not  exceed  5/.,  it  may  be 
removed  by  writ  of  certiorari  into  a  superior  court,  if  the 
superior  court  or  a  judge  deems  it  desirable  that  the  cause 
shall  be  tried  in  the  superior  court;  and  if  the  party 
applying  for  the  writ  gives  security,  to  be  approved  of  by  a 
master,  for  the  amount  of  the  cUum  and  the  costs  of  the 
trial,  not  exceeding  in  all  100/.,  and  assents  to  such  terms, 
if  any,  as  the  court  or  judge  imposes  (/)• 

Writ  of  Writ  of  Certiorari.] — The  proper  writ  to  remove  a 

certiorari,  plaint  is  a  writ  of  certiorari  (m).    'lliis  issues  of  right,  and 


(d)  19  «e  20  Vict  c.  103,  e.  70. 
Set  post.  Chap.  XX.,  "Secarity.'' 

(e)  lb.  a.  71. 

U )  Box  ▼.  Green,  9  £xr.  503. 

iff)  Ante,  p.  40. 

(A)  Durant  ▼.  TomUn,  11  L.  T. 
267. 

(t)  Rdtoardii, Boffere,  1L.M. 
&  P.  196. 

{k)  MouHtji^f.Wood,27  L.T. 
82.  Tbia  waa  an  action  againat 
ft  foreatal  officer  for  impoiinding 


aheep. 

(/)  19  &  20  Vict.  c.  108,  a.  38. 

(m)  The  court  being  one  of  re- 
oonl,  which  ia  entered  by  the  clerk 
(ante,  p.  22),  whereas  in  the  old 
county  courts  the  proper  writ  to 
remove  a  pUint  waa  a  re.  fa,  io. ; 
aee  ante,  **  IntroductioD."  As 
to  the  proper  mode  of  removing 
plainCa  in  replevin,  see  ante,  p. 
155. 


Writ  of  Certiorari.  109 

is  granted  upon  an  ex  parte  application  (n),  which  should  Ch.  xvm. 

he  made  to  a  judge  at  chamhers,  and  not  to  the  court  ( o). 

llie  writ  should  he  tested  on  some  day  in  term,  and  made 
returnable  on  a  day  certain  in  term  (p).  The  affidavit  upon 
which  the  application  is  made  must  not  be  entitled  in  the 
cause,  but  simply  in  the  court  (q). 

If  a  certiorari  be  refused,  by  one  court  or  judge,  no  other 
may  grant  it.  The  applicant  may,  however,  appeal  from  a 
judge  to  the  full  court,  or  make  a  second  application  on 
different  grounds  (r). 

As  the  judge  to  whom  the  application  for  a  certiorari  is  Affidavit 
made  may  exercise  his  discretion  with  respect  to  the  terms  '<'^''* 
upon  which  he  will  grant  it,  as  to  costs,  Ik  c.  («),  it  is  impor- 
tant that  the  affidavit  upon  which  the  application  is  founded 
should  state  all  the  facts  material  to  the  case.  Where 
a  certiorari  had  been  obtained  by  a  plaintiff  upon  an 
affidavit  which  omitted  to  disclose  facts  as  to  costs  which 
the  defendant  had  already  incurred,  the  Court  of  Exchequer 
upon  those  facts  being  brought  before  it  quashed  the 
writ  (t).  Where,  however,  a  certiorari  had  been  issued 
by  leave  of  a  judge,  upon  an  affidavit  which  stated  generally 
that  difficult  questions  would  arise,  but  did  not  state  what 
those  questions  were,  or  the  grounds  upon  which  they  would 
arise,  the  court  refused  to  set  the  writ  aside,  as  it  did  not 
appear  that  those  particulars  were  not  pointed  out  to  the 
judge  at  chambers  (u). 

The  granting  of  a  rule  nisi  or  summons  for  a  certiorari 
will,  if  the  court  or  a  judge  so  direct,  operate  as  a  stay  of 
proceedings  in  the  cause  until  the  determination  of  the  rule, 
or  until  the  court  or  judge  otherwise  orders  ;  and  the  judge 
of  the  county  court  must  from  time  to  time  adjourn  the 
hearing  of  the  cause  to  such  day  as  he  thinks  fit.  If,  how- 
ever, a  copy  of  the  rule  or  summons  be  not  served  by  the 
party  who  obtained  it  on  the  opposite  party  and  on  the 
registrar  of  the  county  court  two  clear  days  before  the  day 
fixed  for  the  hearing,  the  judge  of  the  county  court  may 
order  the  party,  who  obtained  it,  to  pay  the  costs  of  the  day 
or  part  of  them,  unless  the  superior  court  or  judge  has  made 
some  order  respecting  them  {y), 

(n)  Symondi  v.  DirMdale,   2  267  ;  jBjt  parte  Evant,  3  Dowl., 

Exr.  533.    S.  C,  6  D.  &  L.  17 ;  N.  S.,  410, 

12  Jur.  485.  (r)  19  &  20  TicL  c  108,  b.  44. 

(o)  Bowm  T.  Evaiu,  3  Exr.  (t)  9  &  10  Vict  c.  95,  •.  90. 

111.     S.  C,    6   D.  &  L.   193;  (r)  Parker  r.  The Briatoi  and 

JMerteon  t.  Womaek,  19  L.  J.,  Exeter  Railway  Company,  2  luM. 

Q.  B.,  367.  &  P.  136.    S.  C,  15  Jar.  110. 

(p)  Howell  ▼.  Breedon,  3  Dowl.  («)  Golding  v.  Caudwell,  2  L. 

324  n.  M.  &  P.  175. 

(})  Ex  parte  Nohro,  1  B.  &  C.  (v)  19  &  20  Vict.  c.  108,  t.  40. 
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Service  of  Writ^  and  Effect  of* 


Part  i.        Where  a  writ  of  certiorari  has  been  granted  on  an  eo; 

parte  application,  and  the  party,  who  obtained  it,  does  not 

lodge  it  with  the  registrar,  and  give  notice  to  the  opposite 
party  that  it  has  issued,  two  clear  days  before  the  day  fixed 
for  hearing  the  cause,  the  judge  of  the  county  court  may, 
in  his  discretion,  order  the  party  who  obtained  the  writ  to 
pay  all  the  costs  of  the  day,  or  so  much  thereof  as  he  thinks 
fit,  unless  the  superior  court  or  a  judge  thereof  has  made 
some  order  respecting  them  (v). 

If  the  cause  has  been  removed  improperly,  the  opposite 
party  should  apply  to  the  court  or  a  judge  for  a  writ  of 
pi*ocedendot  which  is  a  judicial  writ  issuing  from  the  supe- 
rior court,  and  commanding  the  judge  of  the  county  court 
to  proceed  with  the  cause  (w). 


Senrioe  of 
writ,  and 
effect  of. 


Service  of  Writ^  and  Effect  o/l] — ^fhe  writ  should  be 
delivered  as  early  as  possible  to  the  judge  or  reg^istrar  of 
the  county  court,  and  to  render  all  proceedings  taken  in  that 
court  after  its  service  irregular  and  coram  mm  judice{x). 
If  the  judge  of  the  county  court  refuses  to  obey  it,  he  is 
liable  to  an  attachment  for  contempt  {y).  The  effect  of  it 
is  instantly  to  suspend  the  power  of  the  county  court  in 
the  cause  which  it  removes  {z).  Where  the  writ  was  left 
with  a  clerk  at  the  registrar's  ofBce,  it  was  held  to  be  good 
service  (a) ;  but  the  court  intimated  that  the  strictly  proper 
course  to  pursue,  where  there  has  been  no  personal  service 
on  the  judge,  and  the  cause  does  not  come  on  for  hearing 
until  after  the  retum*day,  would  be  to  rule  the  judge  to 
return  the  writ  (6). 


(o)  19  &  20  Vict  c  108,  b.  41. 

(w)  Tidd'^Prac.  410, 9th  edit 

(jr)  Aooording  to  the  old  prac- 
tioe,  the  writ  must  have  been  de- 
livered to  the  judge  or  officer  of 
the  court,  before  the  jury  ap- 
peared, or  before  one  of  them  bad 
been  sworn ;  otherwise  the  in- 
ferior court  might  proceed  with 
the  cause  \  43  Eli^.  c.  5, 

(y)  Mungeam  t.  Wkeatley, 
ante. 


(x)  Tidd's  Prac.  404, 9th  edit 
CfroM  v.  SmUh,  I  Salk.  148, 149 
Fazaeharfy  ▼.  Baldo,  I  Salk.  352 
Bevan  v.  Prothetk,  2  Burr.  1151 
Mungeam  ▼.  Wkeatley,  6  Eir.  88 
S.  C,  2  L.  M.  &  P.  155  ;  15  Jar 
110;  20L.  J.,  Ezr.,  106. 

(a)  Brookman  ▼.  Wenham,  2 
L.  M.  &  P.  233t  S.  C,  15  Jur. 
249. 

(b)  Ibid. 
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APPEAL. 


In  what  Comb. 

Notice  of  Appeal 

Security. 

Form  and  Deposit  of  Ap- 
peal. 

Transmission  to  Court  of 
Appeal, 


Neglect  to  Prosecute, 

Judgment  of  Court  ofAp- 
pealj  Entry  of. 

Costs, 

New  Trial, 


In  what  ccues  Appeal  lies."] — In  all  cases  in  which  juris-  In  what 
diction  was  given  to  the  county  court  by  statute  9  &  10  Vict.  «»«■  appeal 
c.  95,  the  judgment  of  the  court  is  final  and  conclusive 
between  the  parties  (a),  and  no  method  of  reviewing  the 
judge's  decision,  whether  in  point  of  law  or  fact,  exists.  In 
actions,  however,  in  which  the  debt  or  damage  sought  to  be 
recovered  is  above  20/.,  in  actions  of  replevin  where  the  rent 
or  damage  exceeds  20/.,  in  actions  for  the  recovery  of  tene- 
ments where  the  yearly  rent  or  value  of  the  premises  exceeds 
20/..,  and  in  proceedings  in  interpleader  where  the  money 
claimed,  or  the  value  of  the  goods  claimed,  or  of  the  pro- 
ceeds thereof,  exceeds  20/.,  and  in  all  actions  where  the 
parties  agree  that  the  court  shall  have  jurisdiction,  there  is 
an  appeal.  In  these  actions,  if  either  party  be  dissatisfied 
with  the  determination  or  direction  of  the  county  court  in 
point  of  law,  or  upon  the  admission  or  rejection  of  any 
evidence,  he  may  appeal  from  the  county  court  to  any  one 
of  the  superior  courts  of  common  law  at  Westminster  (b). 
No  appeal  will  lie,  however,  if,  before  the  decision  of  the 
county  court  be  pronounced,  both  parties  agree,  in  writing 
signed  by  themselves  or  their  attomies  or  agents,  that  the 
decision  of  the  judge  shall  be  final  (c). 


(a)  9  &  10  Yict.  0.  95,  i.  89. 

(b)  13  &  14  Vict.  c.  61,  8.  14; 
19  &  20  Vict.  c.  108,  t.  68.  Be- 
fore  the  last  of  these  acts  there 
waa  no  appeal  hi  cases  of  inter- 
pleader or  phuntsfor  the  recovery 
of  tenements.  See  Bnvnck  ▼. 
Boffey,  9  Ezr.  315.  S.  C,  23 
L.  J.,  Exr.,  89 ;  ProMWv.  Fother* 
ffitt,  23  L.  J.,  C.  P.,  53.    Nor 


was  there  any  appeal  where  juris- 
diction had  heen  conferred  on  the 
county  court  by  consent,  under 
13  &  14  Vict  c.  61.  See  Grwes 
▼.  Jamttfu,  9  Exr.  481.  S.  C, 
23L.  J.,  Ezr.,91. 

(c)  19  &  20  Vict.  0. 108.  s.  69. 
The  agreement  does  not  require  a 
stamp.    lb. 
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In  ivhat  Cases  Aj^peal  lies. 


Part  i.         Tlie  court  of  appeal  is  constituted  by  two  or  more  of  the 

judges  of  the  superior  courts,  sitting  in,  or  out  of,  term  for 

the  purpose  {d).  And  the  judges,  or  any  five  of  them,  may 
from  time  to  time  make  orders  for  regulating  the  proceed- 
ing in  appeals  (e). 

An  appeal  will  not  lie  where  the  amount  sought  to  be 
recovered  by  the  plaint  is  under  20/.,  although  the  objection 
is  not  taken  until  the  case  has  been  stated  and  has  come  on 
for  hearing  (/).  As  a  general  rule,  the  right  to  appeal 
depends  upon  the  amount  of  the  plaintiff's  claim,  and  not 
on  the  amount  for  which  judgment  is  given  (g).  But  if  the 
nature  of  the  case  is  such,  that,  the  judge  of  the  county 
court  cannot  lawfully  give  higher  damages  than  20/.,  there 
is  no  right  of  appeal,  although  the  damages  claimed  are  un- 
liquidated and  exceed  20/.  Thus  in  an  action  against  a 
bailiff  for  omission  to  levy  a  debt,  and  costs,  amounting  to 
12/.  17^  8(f.,  in  which  the  judge  decided  against  the  plain- 
tiff, it  was  held  that  no  appeal  would  lie,  although  he  had 
claimed  in  his  particulars  20/.  \s.  (h) 

The  power  of  appealing  is  confined,  it  will  be  observed, 
to  those  cases  only,  in  which  one  of  the  parties  is  dissatisfied 
with  the  "  determination  or  direction  of  the  court  in  point 
of  law,  or  upon  the  admission  or  rejection  of  any  evidence," 
Therefore,  where  there  is  no  jury,  and  a  judge  finds  certain 
facts,  his  finding,  as  that  of  all  courts  of  inferior  jurisdic- 
tion on  questions  of  fact  (t),  is  final  and  cannot  be  ques- 
tioned. If  the  law  and  facts  of  a  case  are  so  mixed  up  in 
the  judgment  of  the  county  court,  that  it  is  impossible  to 
separate  them  so  as  to  eliminate  one  of  the  above  grounds 
of  appeal,  the  decision  cannot  be  reviewed  (k).  If  an  appeal 
is  contemplated,  any  point,  which  a  party  may  rely  on,  should 
be  distinctly  raised  before  the  judge  of  the  county  court, 
since  the  court  of  appeal  will  allow  such  objections  only  to 
be  argued  as  were  made  at  the  trial  (/).  The  right  of  appeal 
exists  only  where  there  is  a  judgment  of  the  court,  and 
does  not  apply  to  an  order  of  committal  uuder  sect.  99  of 
the9&  10  Vict.  c.  95  (m). 


(d)  13  &.14  Vict,  c  61,  s.  14  ; 
15  &  leVict^c.  54,  8.  2. 

{e)  15  &  16  Vict.  c.  54,  s.  3. 

(/)  Blowers  ▼.  Raekham,  20 
L.  J.,  Q.  B.,  397. 

(g)  Dreesman  v.  HarriM,  9  Exr. 
485.     S.  C,  23  L.  J.,  Eir.,  210. 

{h)  Mayor  ▼.  Burgestt  4  Q.  B. 
655.     S.  C,  24  L.  J.,  Q.  B.,  67. 

(i)  Brittain  v.  Kinnaird,  1  B. 
&  B.  432  ;  1  Will.  Saund.  263  a. 


(i)  East  Anglian  Railway  Coni' 
pony  V.  Lythgoe,  2  L.  M.  &  P. 
221.  S.  C,  20  L.  J.,  C.  P.,  84  j 
15  Jur.  400.  Cawley  v.  Pumell, 
12  C.  B.  249.  S.  C,  20  L.  J., 
C.  P.,  197. 

(/)  Watson  T.  The  Ambergate 
Sfc.t  Railway  Company ,  15  Jur. 
448. 

(m)  Rackkam  v.  Blowers,  15 
Jur.  758. 


Security,  17.3 

The  party  who  is  desirous  of  appealing  may,  before  the  Chap.xix. 

risiDg  of  the  court  on  the  day  on  which  judgment  was  pro- 

nounced,  deliver  to  the  registrar  a  statement  in  writing,  signed 
by  him,  his  counsel  or  attorney,  containing  the  grounds  of  his 
dissatisfaction.  In  default  of  such  statement  being  delivered, 
the  successful  party  may  proceed  on  the  judgment  unless 
the  judge  otherwise  orders  ;  but  the  judge  may  direct  pro- 
ceedings to  be  taken  on  the  judgment,  notwithstanding  such 
statement  has  been  delivered.  The  party  so  dissatisfied 
may,  however,  appeal,  on  grounds  different  from  those  con- 
tained in  this  statement,  and  although  he  shall  not  have 
delivered  any  statement  (n). 

Notice  of  Appeal] — The  party  appealing  must,  within  Notice  of 
ten  days  after  the  determination  or  direction  in  the  county  appeal, 
court,  give  notice  to  the  other  party  or  his  attorney  (a). 
The  ten  days  within  which  this  notice  may  be  given  are 
reckoned,  exclusive  of  the  day  of  trial  (p).  The  notice  of 
appeal  must  be  in  writing,  and  must  state  the  grounds  on 
which  the  party  appeals  (q).  The  sufficiency  of  this  notice 
is  a  question,  however,  for  the  judge  of  the  county  court, 
and  if  he  thinks  it  sufficient,  the  objection  that  it  does  not 
contain  any  statement  of  the  grounds  of  dissatisfaction 
with  the  decision,  cannot  be  taken  before  the  court  of  ap- 
peal (r).  The  notice  must  be  signed  by  the  appellant,  his 
attorney  or  agent,  and  it  must  be  served  on  the  registrar,  as 
well  as  on  the  successful  party,  by  post,  or  otherwise  (.?). 

If  before  such  notice  of  appeal  be  served  upon  the  registrar, 
execution  has  issued,  and  the  amount  of  the  judgment  and 
costs  of  execution  has  been  paid  into  the  hands  of  the  bailiff, 
or  has  been  levied  and  not  paid  over  to  the  successful  party, 
it  must  remain  in  court  to  abide  the  order  of  the  court  (t). 

Security.'] — The  party  appealing  must  give  security,  to  Securitiy. 
be  approved  of  by  the  registrar  of  the  court,  for  the  costs 
of  the  appeal,  and  must  state  to  which  of  the  courts  of 
common  law  at  Westminster,  he  proposes  to  appeal  (u) ; 
and,  if  he  be  defendant,  for  the  amount  of  the  judgment, 
in  case  the  appeal  should  be  dismissed ;  this  security  as  to 
the  amount  of  the  judgment  is  not,  however,  required  in 
any  case  where  the  judge  of  the  county  court  has  ordered 
the  party  appealing  to  pay  the  amount  of  the  judgment 
into  the  handis  of  the  registrar  of  the  court,  and  the  same 

(n)  Rale  139.  Q.  B.,  164. 

(o)  13  St  14  Viet  c  61,  s.  14.  (t )  Rule  141. 

(V)  Rule  140.  (0   Rule  142. 

iq)  Rule  141.  (u)  Rule  144. 

(r)  Cantwny.Jokruont2llj,J,, 

II  3 


174  Form  and  Deposit,  of  Appeal. 

Part  i.  has  been  paid  (u).  The  security  may  be  either  a  bond 
executed  by  the  appelknt  and  two  sureties  (v),  or  a  de- 
posit of  money  (w).  If  before  the  appellant  has  given  the 
required  security,  execution  has  issued,  the  registrar  must, 
upon  the  appealing  party  giving  security,  forthwith  send 
notice  thereof,  by  post  or  otherwise,  to  the  bailiff,  and  pro- 
ceedings on  such  execution  will  be  forthwith  stayed  (x). 
The  court  of  appeal  will,  if  it  gives  judgment  for  the  appel- 
lant, order  the  money  paid  in  by  him  as  security  for  costs 
to  be  paid  out  to  him  {y).  For  the  practice  respecting  the 
bond  or  deposit  of  money,  $ee  Chap.  XX.,  posU  p*  177. 

Form  and  Form  and  Deposit  of  Appeal-'] — The  appeal  must  be 
depoait  of  in  the  form  of  a  case  agreed  on  by  both  parties,  or  their 
»PP€*L  attomies.  If  they  cannot  agree,  the  judge  of  the  county 
court,  upon  being  applied  to  by  the  parties  or  their  attor- 
nies,  must  settle  the  case  and  sign  it  (z).  The  appellant 
should  be  careful  that  the  case  is  so  prepared  as  to  raise 
fully  any  objection  on  which  he  may  intend  to  rely ;  for 
both  parties  are  bound  by  it,  and  will  not  be  allowed,  when 
before  the  court  of  appeal,  to  travel  out  of  it  (a).  On  the 
other  hand,  the  respondent  should  be  careful  that  the  case 
when  settled  does  not  contain  any  ground  of  appeal,  which 
was  not  taken  before  the  judge  of  the  county  court ;  since  if 
an  objection  appears  on  tlie  face  of  the  case,  it  will  be  con- 
sidered as  evidence  that  it  was  raised  before  the  county  court; 
though,  probably,  if  it  could  be  shown  that  it  was  not  so 
raised,  the  court  of  appeal  would  refuse  to  entertain  it  (6). 
The  case  must  be  presented  to  the  judge  for  signature, 
unless  he  otherwise  orders,  at  the  court  held  next  afler 
twelve  clear  days  from  the  day  on  which  judgment  was 
pronounced,  and  miist  then  be  signed  by  the  judge,  and 
be  sealed  with  the  seal  of  the  court.  Where  a  judge  signed  a 
case,  but  stated  that  certain  documents  ought  to  be  inserted, 
and  that  when  that  was  done  he  would  re-sign  it,  which  he 
afterwards  declined  to  do,  it  was  held  that  the  signing  being 
only  conditional  did  not  take  effect  until  the  documents  were 
inserted,  and  that  the  date  of  their  insertion  must  be  taken 
as  the  true  date  of  the  affixing  of  the  sig^ture  (c).  When 
signed  and  sealed,  one  copy  of  the  case  must  be  deposited 
with  the  registrar,  and  another  sent  by  the  appellant,  to  the 
successful  party,  by  post  or  otherwise,  within  three  clear  days 

(«)  13  &  14  Vict.  c.  61|  B.  14.  (a)  Watatmy.  Tke  Ambergate, 

(v)  19&20yict.c.  108,8.70.  4-c.  RaUway  Company,  15  Jur. 

(w)  lb.  8.  71.  448. 

{*)  Rule  143.  (b)  Yorke  v.  Smith,  21  L.  J., 

(y)  Kelly  ▼.  Webster,  16  Jnr.  a  B.,  53. 

838.  (e)  Figy  ▼.  Wilkineon,  9  Ezr. 

(r)  13  &  14  Vict.  c.  61,  8. 15.  475.    S.  C,  23  L.  J.,  Eir.,  129. 
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next  after  the  time  of  its  being  signed  and  sealed*    If  the  Cbap.  xix. 

appellant  does  not  comply  with  this,  the  successful  party 

may  proceed  on  the  judgment,  unless  the  judge  otherwise 
orders  {d). 

Transmisdon  to  Court  of  Appeal^ — ^The  appellant  Tmumis. 
must,  within  three  clear  days  next  after  the  case  is  signed  '^^^  ^ 
and  sealed,  transmit  two  copies  thereof,  by  post  or  other-  ^^^'^^^ 
wise,  to  the  rule  department  of  the  master's  office  of  the 
court  in  which  the  appeal  is  to  be  brought.  Notice  of 
such  transmission  must  forthwith  be  given  by  the  appellant 
to  the  successful  party,  by  post  or  otherwise.  In  default  of 
this,  the  successftil  party  may  proceed  on  the  judgment ; 
and  on  application  to  the  court,  will  be  entitled  to  such  costs 
as  he  may  have  incurred  in  consequence  of  the  appellant's 
proceedings.  The  respondent  may,  however,  instead  of  pro- 
ceeding on  suph  judgment,  within  twenty-eight  days  from 
the  sigmng  of  the  case,  transmit  it  in  the  manner  prescribed 
to  the  appellant^  and  give  the  like  notice  to  him  of  such 
transmission  (e).  The  appellant  must  set  down  the  case  for 
argument  (jT ),  and  deliver  copies  of  the  case  to  the  clerks 
of  the  judges  who  are  to  hear  the  appeal,  in  the  same  man- 
ner and  at  the  same  time  as  paper  books  are  delivered 
before  the  argument  of  a  demurrer;  namely,  four  clear 
days  before  the  day  appointed  for  argument  (jg). 

Neglect  to  Prosecute.^ — If  after  the  case  has  been  trans-  Neglect  to 
mitted,  the  appellant  does  not  prosecute  his  appeal  with  due  prosecute, 
diligence,  according  to  the  practice  of  the  court  of  appeal, 
the  party  successfiil  in  the  county  court  may  apply  to  the 
judge  for  leave  to  proceed  on  the  judgment,  and  leave  for 
that  purpose  may  be  granted  accordingly,  if  the  judge 
thinks  fit ;  and  the  successful  party  will  also  be  entitled  to 
such  costs  as  he  may  have  incurred  in  consequence  of  the 
appellant's  proceedings,  which  costs  will  be  added  to  the 
judgment  (A). 

Judgment  of  Court  of  Appeal*'] — The  court  of  appeal  Judg:ment 
having  heard  the  case  argued,  may  order  a  new  trial  on  ®^  ^^^  ^ 
such  terms  as  it  thinks  fit,  or  may  order  judgment  to  be  ^PP^^' 
entered  for  either  party,  as  the  case  may  be,  which  order  is 
final  (t).     The  court  may  also  order  a  judgment  of  nonsuit 
to  be  entered  (h)*    Where  the  case  stated  by  the  parties 

(d)  Kola  145.  (g)  Reg.-Gen.,  H.  T.,  16  Vict, 

(ey  13  &  14  rict  c.  61,  B.  15,      B.  16. 
and  Rule  146.  (A)  Role  147. 


(/)  Reg..G«&.,  H.  T.,  16  Vict  (t)  13  &  14  Vict  c.  61,  s.  14. 

3 
H   4 


,.  ,      .  (0 

R.  15  ;  Cooper  f,  Stepketuon,  16  (k)  HUler  ▼.  Cheveky,  17  Jnr. 

Jar.  424.  736. 
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Part  i.    does  not  confine  itself  to  the  asking  of  particular  questions, 

but  sets  out  the  judgment  of  the  judge  below,  or  his  sum- 
ming up  to  the  jury,  the  court  of  appeal  will  give  judgment 
upon  the  whole  case  (/). 

Where  a  plaint  was  tried  by  a  jury  in  the  county  court 
who  found  for  the  plaintiff,  and  an  appeal  was  brought  on 
the  ground  of  the  improper  reception  of  evidence,  it  was 
held  that  the  court  above  had  no  power  to  set  aside  the 
verdict  and  direct  that  judgment  should  be  entered  for  the 
defendant,  but  that  they  should  only  direct  a  new  trial  (m). 
When  the  court  of  appeal  has  pronounced  judgment,  either 
party  may  deposit  the  original  order  of  the  court  of  appeal, 
or  an  office  copy  thereof,  with  the  registrar  of  the  county 
court,  and  within  forty-eight  hours  from  the  time  of 
such  deposit^  g^ve  notice  thereof  in  writing  to  the  other 

Entry  of.  party  by  post,  or  otherwise  (n).  If  the  order  of  the  court 
of  appeal  is,  that  judgment  shall  be  entered  for  either  party, 
then  such  judgment  must  be  entered  accordingly,  and  the 
successful  party  is  at  liberty  to  proceed  thereupon,  as  if 
upon  an  original  judgment  of  the  county  court  (o). 

Costs.  The  court  to  which  the  appeal  is  made  may  make  such 

order  as  to  costs  as  they  think  proper  (/?).  The  costs  of 
appeal,  as  a  general  rule,  follow  the  result  (q).  The  rule  is 
not,  however,  inflexible  (r).  Where  the  judge  of  a  county 
court  ruled  a  point  of  law  against  a  plaintiff,  with  leave  to 
move  to  set  aside  the  verdict,  and  the  plaintiff,  instead  of 
so  moving,  appealed  to  a  superior  court,  which  decided  the 
point  in  his  favour,  it  was  held  that  he  ought  to  have  his 
costs  of  appeal,  since  he  was  not  bound  to  try  the  experi- 
ment of  going  a  second  time  before  the  same  judge  who  had 
once  expressed  an  opinion  against  him  (s). 

New  trial.  A  new  trial  in  pursuance  of  the  order  of  the  court  of 
appeal  must  be  entered  for  trial  at  the  court  which  is  held 
next  after  twelve  clear  days  from  the  time  when  the  order 
or  office  copy  has  been  deposited  with  the  registrar,  unless 
the  parties  agree  that  it  shall  take  place  sooner,  or  the  judge 
otherwise  orders,  and  it  must  be  conducted  in  the  same 
manner  as  any  new  trial  granted  by  the  county  court 
itself  (f), 

(0  Clarke  v.  Stanelife,  7  Exr.  Exr.,  36.  See  also  Huniv,  Wray, 

439.    S.  C,  16  Jur.  430.  7  Exr.  125  n.    S.  C.  21  L.  J., 

(m)  JonoM  T.  Adams t  20  L.  J.,  Exr.,  37.      Cannon  v.  Johnton, 

Q.  B.,  397.  21  L.  J.,  Q  B.,  164. 

(n)  Rule  148.  (r)  Mountnoy  v.  Collier^  1  E. 

(o)  Rule  150.  &  B.  630. 

{p)  13  &  14  Vict  c.  61,  a.  14.  («)  Outhwaite  v.  Hudton,   7 

{q)  Robinwn  v.  Lawrence,  7  Exr.  380.    S.  C,  16  Jur.  430. 

Exr.  123.    S.  C,  2  L.  M.  &  P.  (/)  Rule  149. 
673;  15  Jur.  1087;  21  L.  J., 
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CHAPTER  XX. 


SECURITY. 


In  what  Cases. 
Ifhy  Bond, 
Action  on. 


If  by  Deposit. 
Payment  out  of  Court, 
In  Superior  Courts. 


The  cases  in  which  security  is  required  to  be  g^ven  in  In  what 
the  county  courts  are  as  follows :—  cases. 

L  Upon  a  defendant  objecting  to  a  cause  being  tried  in 
the  county  court  (a). 

2.  Upon  application  for  a  warrant  to  return  goods  to  a 
Teplevisor  {b). 

3.  Upon  obtaining  leave  to  defend  an  action  brought 
under  the  ^'  Summary  Procedure  on  Bills  of  Exchange  Act, 
1855." 

4.  On  application  for  a  new  trial  to  stay  or  suspend  a 
judgment,  order  or  execution,  where  security  is  ordered  to 
be  taken  by  the  court  (c). 

5.  Upon  a  party  proposing  to  appeal  (d). 

The  security  in  any  case  may  be  either  by  a  bond,  or  by 
a  deposit  of  money. 

If  by  Bond.'] — The  party  intending  to  take  the  pro-  If  by  bond, 
ceeding  must  find  sureties  to  join  with  him  in  the  bond  (e), 
and  must  serve  by  post,  or  otherwise,  on  the  opposite  party 
and  the  registrar  at  his  office,  notice  of  the  persons  whom 
he  proposes  as  his  sureties,  according  to  a  form  in  the 
schedule  to  the  rules.  The  registrar  must  forthwith  give 
notice  to  both  parties  of  the  day  and  hour  on  which  he 
proposes  that  the  bond  shall  be  executed,  and  must  state  in 
the  notice  to  the  obligee  that  if  he  have  tiny  valid  objection 
to  make  to  the  proposed  sureties,  or  either  of  them,  that  he 
must  make  it  at  that  time  (f).  The  sureties  must  make 
an  affidavit  of  their  sufficiency  before  the  registrar,  in  the 

(a)  19  &  20  Vict,  c.  108, 8.  39,  (<f)  13'&  14  Vict.  c.  61,  s.  14 ; 
ante,  p.  67.                                       and  19  &  20  Vict.  c.  108,  s.  68, 

(b)  lb.  c.  108,  88.  65  and  66,      ante,  p.  171. 

ante,  p.  152.  («)  19  &  20  Vict.  c.  108,  s.  70. 

(c)  9  &  10  Vict.  c.  95,  88.  80,  (/)  Rule  134.  Form  13,  App. 
9,  and  105,  ante,  p.  160.                  p.  97. 
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Payment  out  of  Court, 


Paat  I.    form  in  the  schedule  to  the  rules,  unless  the  opposite  party 

shall  dispense  with  it  {g).     The  bond  must  be  given  at  the 

cost  of  the  party  giving  it,  and  must  be  made  to  the  other 
party  or  intended  party  in  the  action  or  proceeding  {h).  It 
is  to  be  executed  in  the  presence  of  the  judge,  registrar,  a 
commissioner  of  a  court  of  law  or  equity,  or  a  justice  of 
the  peace.  If  executed  in  the  presence  of  the  judge  or 
registrar,  it  need  not  be  attested  (t).  It  is  to  be  deposited 
with  the  registrar  until  the  cause  be  finally  disposed  of  (k). 

In  cases  of  objection  to  the  trial  in  the  county  court  the 
bond  must  be  in  a  sum  not  exceeding  150/.  {I), 

In  cases  of  replevin  the  bond  must  be  in  a  sum  sufficient 
to  cover  the  alleged  rent  or  damage,  and  the  probable  costs 
of  the  cause  in  the  superior  or  county  court,  according  to 
the  court  in  which  the  replevisor  elects  to  sue  (m). 

In  cases  of  appeal,  the  bond  is  to  be  taken  in  a  sum  equal 
to  20/.,  and  the  amount  of  the  judgment  of  the  county 
court  (n). 

In  other  cases,  it  is  to  be  the  amount  fixed  by  the  court, 
or  registrar. 

Action  on.  Action  on.] — If  any  action  be  brought  on  the  bond,  the 
court,  in  which  the  action  is  brought,  may,  by  rule  or  order, 
give  such  relief  to  the  obligors  as  may  be  just,  and  such  rule 
or  order  is  to  have  the  effect  of  a  defeasance  of  the  bond  (o). 

If  secori^  If  Security  by  Deposit'] — ^Where  a  party  is  required  to 
by  deposit,  ^y^  security,  he  may,  in  lieu  of  giving  a  bond,  deposit  with 
the  registrar  a  sum  equal  in  amount  to  the  sum  for  which 
he  would  otherwise  give  security,  together  with  a  memo- 
randum, to  be  approved  of  by  the  registrar,  and  to  be  signed 
by  the  party,  his  attorney  or  agent,  setting  forth  the  con- 
ditions on  which  the  money  is  deposited,  and  the  registrar 
roust  give  a  written  acknowledgment  of  the  deposit  (jpl). 
The  party,  upon  making  the  deposit,  must  give  notice  to  the 
opposite  party,  or  otherwise,  of  the  deposit  having  been 
made(^). 


Payment 
out  of 
court. 


Payment  out  of  Court,"] — The  judge  of  the  court  in 
which  the  money  Las  been  deposited  may,  on  the  same  evi- 
dence as  would  be  required  to  enforce  or  avoid  a  bond. 


{g)  Rule  135.    Fonn  14,  App. 

97. 

(AH*  19  &  20  Vict  c.  108,  i .  70. 

(0  Rule  136. 

{k)  Rule  138. 

(/)  19  &  20  Vict.  c.  108, 1. 39. 

(m)  19  &  20  Vict  c.  108,  at. 


65  and  66. 

(fi)  See  fonns  66  and  67.  App. 
p.  125. 

(o)  19  &  20  Vict.  c.  108,  s.  70. 

{p)  lb.  B,  71. 

{q)  Rule  137. 
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given  by  way  of  security^  order  the  sum  deposited  to  be  Chap.  xx. 

paid  out  to  such  party  or  parties  as  to  him  shall  seem 

just  (r). 

In  Superior  CourU^^Whete  security  is  required  by  In  superior 
any  of  the  county  court  acts  to  be  given  in  a  superior  coun,  oon>^* 
it  may  be  by  bond  or  deposit,  the  same  as  if  it  were  required 
to  be  given  in  a  county  court  («) ;  and  the  court  in  which 
an  action  on  the  bond  is  brought  has  the  same  powers,  as  to 
giving  relief  to  the  obligors  and  to  the  disposal  of  the 
money  deposited,  as  are  above  stated  to  be  possessed  by  the 
county  court  (t)m 

(r)  19  &  20  Vict  c.  108,  s.  71.  (t)  19  &  20  Vict  c.  108. 

(f)  lb.,  n.  70  and  71. 
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CHAPTER  XXI. 

ARBITRATION. 

Reference  to  Arbitration. 
Revocation  of  Reference* 
Entry  of  Award. 

Reference  Reference  to  Arbitration^ — ^The  judge  may,  with  the 
to  arbitra-  consent  of  both  parties,  order  the  suit  with  or  without 
^*^^*  other  matters  in  difference  (within  the  jurisdiction),  to  be 

referred  to  arbitration,  to  a  person  or  persons,  in  such 
manner  and  on  such  terms,  as  he  thinks  reasonable  and 
just  (a).  Where  a  plaint  is  entered,  the  judge  may,  with 
the  consent  of  the  parties,  in  cases  within  the  ordinary 
jurisdiction  of  the  court,  and  also  in  cases  of  enlarged 
jurisdiction  by  consent  under  sect.  28  of  the  19  &  20  Vict, 
c.  108,  make  an  order  for  a  reference  before,  upon,  or  after 
the  return-day  of  the  summons,  and  all  the  provisions  as 
to  references  apply  to  a  proceeding  under  such  an  order ; 
and  the  same  fees  must  be  paid  on  making  the  order  as 
if  it  were  made  on  the  hearing  of  the  cause  (6). 

The  judge  has  no  power  to  refer  a  cause  except  by  con- 
sent of  the  parties ;  therefore  in  pleading  such  an  order  of 
reference,  it  is  sufficient  to  state  that  the  parties  mutually 
agreed  to  refer,  without  mentioning  that  it  was  done  by 
order  of  the  judge  (c). 
Revocation       An  order  of  reference,  when  once  made,  cannot  be  re- 
c»f  refer.       yoked  by  either  party,  except  by  consent  of  the  judge  (rf). 
ence.  gy  ^^  ^^  ^  amend  the  law  of  evidence,  14  &  15  Vict, 

c.  99,  sect.  16,  it  is  enacted  that  "every  court,  judge, 
justice,  officer,  commissioner,  arbitrator,  or  other  person, 
now  or  hereafter  having  by  law  or  by  consent  of  parties 
authority  to  hear,  receive,  and  examine  evidence,  is  hereby 
empowered  to  administer  an  oath  to  all  such  witnesses  as 
are  legally  called  before  them  respectively."  (e) 

(a)  9  &  10  Vict.  e.  95,  s.  77.  r<f)  9  &  10  Vict  c.  95,  s.  77. 

{b)  Rule  175.    Form  90,  App.  («)  Before  this  act,  an  arbitra- 

p.  139.  tor  appointed  by  a  county  court 

(c)  Boper  v.  Leisi,  2  L.  M.  &  bad  no  power  to  administer  aa 

P.  621.     S.  C,  21  L.  J.,  Ezr.,  oath,  and,  consequently,  a  wit- 

28.  nets  swearing  hhtlj  before  him 
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Entry  of  Award,"] — The  award  of  the  arbitrator,  arbi-   Ch.  xxi. 

trators,  or  umpire,  when  made,  is  entered  as  the  judgment * 

in  the  cajise,  and  is  as  binding  and  effectual  as  if  given  by  Entry  of 
the  judge,  but  at  the  first  court  held  after  the  expiration  ^"^^^^ 
of  one  week  after  the  entry  of  the  award,  the  judge  may 
set  it  aside,  or  with  the  consent  of  both  parties,  may  revoke 
the  reference  and  order  another  {f). 

eoQld  not  be  indicted  for  peijorj.      Cas.,  197. 

See  A.  V.  HaUet^  20  L.  J.,  Mug.  (/)  9  &  10  Vict  c.  95,  8.  77. 


182 


CHAPTER  XXII. 

PROHIBITION. 


ORDER  REQUIRING  JUDGE  OR  OFFICER  TO  ACT. 

Setting  aside  Writ  of. 
Effect  of  on  Proceedings 

in  County  Court, 
Error. 

Order  requiring  Judo^ 
OR  Officer  to  act,  101. 


What  Courts  may  grant 

a  Prohibition. 
In  what  Cases  granted. 
In  what  Cases  not. 
Application  f or f  when^  and 

how  to  be  made. 
Waiver. 


The  writ  of  prohibition  is  a  writ  issuing  out  of  the 
superior  courts  to  restrain  any  inferior  courts,  within  the 
limits  and  bounds  of  their  several  jurisdictions  prescribed 
to  them  by  law.  It  is  granted  in  all  cases  where  an  inferior 
court  exceeds  its  powers,  either  by  acting  where  it  has  no 
jurisdiction,  or  where  having  a  primary  jurisdiction^  it  takes 
upon  itself  the  decision  of  something  not  included  within  its 
jurisdiction  (a).  There  was  formerly  great  difference  of 
opinion  whether  this  writ  was  discretionary,  or  to  be  granted, 
ex  debito  justiticBf  but  the  better  opinion  seems  to  be  that 
it  is  of  right,  though  discretionary,  in  the  sense  that,  from 
the  circumstances  of  the  case,  the  courts  may  exercise  a  legal, 
not  arbitrary  discretion  (V).  And  in  a  recent  case  it  was  held, 
that  when  a  party  establishes  to  the  court,  facts  upon  which 
an  application  is  properly  founded,  he  is  entitled  to  the  writ 
as  of  right  as  in  the  cases  of  mandamus  and  quo  war- 
ranto (c). 

Wbat  What  Courts  may  grant  a  Prohibition] — Any  one  of 

courts  may  the  superior  courts  of  common  law  at  Westminster  may 
grant  )i  pro- lizard  a  prohibition  to  the  county  courts,  so  also  may  the 
hibition.      Q^^^  q£   Chancery  (d);  but  until  recently  the  former 
courts  could  only  grant  it  in  term  time,  while  the  latter, 
which  sits  also  in  vacation,  might  issue  it  either  in  term 

(a)  2  Inst  601 ;  F.  N.  B.  40 ;  and  cases  there  dted. 
12  Rep.  65;  Bac  Ab.  tit.  Pro-  (c)  Jackwn  v.  Bemtmont,  11 

hibition.  Ezr.  300. 

(6)  Bac.  Ab.  Prohibitioii  (B.)  {d)  F.  N.  B.  53;  4  Inst  71. 
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time  or  in  vacation  (e)  ;  it  seems,  however,  tbat  it  will  not  Ch.  xxii . 

entertain  such  applicaUons  in    term  time,  as  they  come ' 

more  appropriately  under  the  cognizance  of  courts  of 
law  (^).  The  writ  from  Chancery  appears  not  to  be  return- 
able, but  if  disobeyed  that  court  grants  an  attachment 
returnable  in  the  Queen's  Bench  or  Common  Bench  (g). 
And  now  by  the  12  &  13  Vict.  c.  109,  ss.  26,  27,  and  28, 
a  writ  of  prohibition  may  issue  out  of  the  Petty  Bag  Office 
of  the  Court  of  Chancery  in  vacation  as  well  as  in  term 
time  (h)y  and  by  the  13  &  14  Vict.  c.  61,  s.  22,  any  judge 
of  any  of  the  superior  courts  of  common  law  may,  as  well 
in  term  time  as  in  vacation,  hear  and  determine  applica- 
tions for  writs  of  prohibition  directed  to  the  judges  of  the 
county  courts,  and  may  make  such  rules  or  orders  for  the 
bsuing  of  such  writs  as  might  have  been  made  by  the  court. 
If  the  inferior  court  has  no  jurisdiction,  a  writ  of  prohibition 
will  be  granted  even  on  the  application  of  a  stranger  (i). 

The  courts  will  not  grant  a  rule  nisi  for  a  prohibition  on 
the  last  day  of  term  in  cases  where  the  party  has  been 
dilatory  in  applying  for  it ;  indeed  it  is  doubtful  whether  in 
such  a  case  they  will  grant  it  at  all  (A),  unless  a  rule  for 
that  purpose  has  been  obtained  on  a  former  day  (I).  But 
a  rule  may  be  obtained,  on  motion,  staying  proceedings  till 
the  ensuing  term(m).  This  rule  of  practice  is  of  little 
importance  now  that  any  of  the  judges  can  at  any  time 
grant  a  prohibition. 

• 

In  what  Cases  granted.] — A  prohibition  is  granted  either  In  what 
absolutely  or  hoc  usque  only  until  a  particular  act  be  done.  c>>^ 
The  first  is  peremptory,  and  ties  up  the  inferior  jurisdiction  8™*^*^- 
till  a  consultation  is  awarded;  the  second  is   ipso  facto 
discharged  upon  performing  the  act,  and  that  without  any 
writ   of  consultation  (n).      A  writ  of  prohibition  will  be 
granted  to  a  county  court  in  any  case  in  which  it  exceeds 
the  jurisdiction  given  by  the  several  statutes  by  which  it  is 
governed,  or  takes  upon  itself  the  cognizance  of,  any  action 
of  ejectment,  or  of  any  action  in  which  the  title  to  any  cor- 
poreal or  incorporeal  hereditaments,  or  to  any  toll,  fair  or 
market,  or  franchise,  is  in  question,  or  in  which  the  validity 
of  any  demise,  bequest,  or  limitation  under  any  will  or  settle- 


(e)  Mfmigomery  t.  Blair^  2 
Sch.  &  Lef.  (Ir.)  136. 

(/)  Peere  Wm».  476 ;  Wright 
T.  CatMl,  19  I..  J.,  Chan.,  527. 

{g)  4  Inst.  81. 

\h)  Wright  ▼.  CatteU,  13  Bea- 
van,  81.  S.  C,  19  L.  J.,  Chan., 
527. 

(0  2  Inst  602;   Wadtworth 


▼.  Queen  of  Spain,  20  L.  J.,  Q. 
B.,  488. 

(k)  Thorn  T.  Simmone,  9  C.  B. 
323,  where  see  per  Manle,  J. 

m  Tidd.  498 ;  3  Borr.  1922. 

(m)  Latch.  7S ;  Rol.  Rep.  456 ; 
Tidd.  498. 

(n)  Bac.  Ab.  Prohibition  (P.) ; 
Tnll  v.  EdwardSf  6  Mod.  308. 
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In  what  Cases  not  granted. 


Part  i.  ment  may  be  disputed,  or  for  any  malicious  prosecution,  or 
"  for  any  libel  or  slander,  or  for  criminal  conversation,  or  for 
seduction,  or  for  breach  of  promise  of  marriage  (o).  Other 
instances  in  which  a  writ  of  prohibition  will  be  granted  are 
pro  defectu  triationis,  that  is,  the  want  of  any  means  of 
trying,  as  when  it  is  impossible  to  try  the  cause  by  the  pro- 
per and  legitimate  evidence  (p).  Taking  a  wrong  course  in 
trying  is  not,  however,  such  a  defect  (^).  So  where  the 
judge  is  a  party,  or  has  an  interest,  neither  he  nor  his  deputy 
can  determine  a  cause  or  sit  in  court  (r).  A  prohibition 
was  issued  where  a  judge,  of  his  own  authority,  and  without 
the  consent  of  the  plaintiff,  amended  the  particulars,  with  a 
view,  by  reducing  the  plaintiff's  demand  below  50/.,  to  give 
the  county  court  jurisdiction  («). 

A  writ  of  prohibition  may  be  partial,  and  prohibit  so 
much  of  a  plaint  as  exceeds  the  jurisdiction  of  the  inferior 
court,  allowing  it  to  proceed  as  to  the  residue.  Thus,  where 
the  cause  of  action  disclosed  by  the  particulars  was  divisible, 
and  part  had  arisen  within  the  jurisdiction  of  a  county  court 
and  part  out  of  the  jurisdiction,  the  Court  of  Queen's  Bench 
granted  a  prohibition  as  to  the  latter  only  (/). 

The  writ  of  prohibition  is  not  taken  away  by  the  13  &  14 
Vict.  c.  61,  ss.  14  and  16,  where  a  county  court  is  acting 
without  jurisdiction  (u). 


In  what 
cases  not 
granted. 


In  what  Cases  not  granted.] — But  the  court  will  not 
inquire  into  the  correctness  of  the  judge's  decision,  where 
it  is  on  some  matter  clearly  within  his  jurisdiction  (v). 
Where,  therefore,  the  judge  of  a  county  court  gave  judg- 
ment for  the  plaintiff,  notwithstanding  that  at  the  trial  the 
defendant's  plea  (that  judgment  had  already  been  obtained 
and  execution  executed  against  him  in  another  inferior  court 
in  an  action  brought  in  the  latter  court  upon  the  same  cause 
of  action),  was  admitted  to  be  true,  the  superior  court  de- 
clined to  interfere  (ie^).  So,  where  after  recovery  of  a 
judgment  for  a  debt  against  a  defendant  in  a  county  court. 


(o)  9  &  10  Vict  c.  95,  8.  58. 
See  farther  of  thesei  antCf  c.  IV., 
Jurisdiction. 

{p)  Per  Lord  Denman,  C.  J., 
in  Wintor  ▼.  Dwtford,  12  Q.  B. 
608.     S.  C,  12  Jurist,  630. 

{q)  Per  Patteson,  J.,  in  Winwr 
▼.  Dunford,  ante, 

(r)  Salk.  396 ;  Hardw.  503. 

(«)  Hill  ▼.  Swift,  10  £xr.  726. 
S.  C,  24  L.  J.,  Exr.,  137 ;  1  Jnr., 
N.  S.,  167. 

(0  Ea  parte  WaUh,  1 E.  &B. 


383.  S.  C,  22  L.  J.,  Q.  B.,  137 ; 
17  Jar.  596.  See  also  J^ee  v. 
Burgoyne,  5  B.  &  C.  400. 

(tt)  Wright  V,  Cattell,  13  Bcav. 
S.  C,  19  L.  J.,  Chan.,  52. 

(v)  Winsor  ▼.  Dufiford,  12  Q. 
B.  608.  S.  C.,  12  Jar.  630; 
Joseph  ▼.  Henry,  19  L.  J.,  Q.  B., 
365.  S.  C,  15Jar.  104.  Lexden 
Union  v.  Southgate,  10  Exr.  201. 
S.  C,  23  L.  J.,  Exr.,  316. 

(to)  2V*  ▼.  Rayner,  5  C.  B. 
162. 
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he  petitioned  for  and  obtained  his  discharge  under  the  In-  q^^^  x^,,. 

solvent  Act,  and  inserted  the  debt  in  the  schedule,  and  on 

a  judgment  summons  before  the  county  court,  under  the 
9  &  10  Vict.  c.  95,  8.  98,  pleaded  his  discharge,  but  the 
county  court  judge  notwiUistanding  made  an  order  for 
the  payment  of  the  debt  by  instalments,  and  afterwards, 
upon  default,  for  his  committal,  it  was  held  that  although 
the  defendant,  who  had  been  imprisoned,  might  be  entitled 
to  his  disdiarge,  it  was,  at  most,  an  error  in  the  exercise  of 
the  powers  of  the  county  court  judge,  and  that  therefore 
prohibition  would  not  lie  \x).  It  does  not  lie  for  receiving 
improper  evidence  (^),  nor  for  the  misconstruction  of  a 
statute  (z),  nor  on  the  ground  that  a  former  action  has 
been  removed  by  certiorari  and  is  still  pending  (a).  Where 
a  plaint  was  brought  for  trespass  and  false  imprisonment, 
but  the  judge  of  the  county  court  in  giving  judgment  used 
expressions  as  if  he  was  giving  damages  for  a  malicious 
prosecution,  in  which  case  the  court  would  not  have  had 
jurbdiction,  the  Court  of  Queen's  Bench  held  that,  although 
that  might  form  a  good  ground  for  a  motion  for  a  new  trial, 
they  would  not  grant  a  prohibition  (&). 

The  Application  for,  wherij  and  how  made.'] — A  pro-  Applica- 
hibition  may  be  obtained  by  the  defendant  as  soon  as  any  tion  for, 
proceedings  have  been  taken  against  him  in  the  inferior  ^^®'^'  ^ 
court,  and  there  is  no  occasion  for  him  to  wait  till  he 
has  pleaded  to  the  jurisdiction  and  the  plea  has   been 
overruled  (c) ;  for  a  prohibition  may  be  granted  upon  the 
request  of  a  stranger  as  well  as  of  the  defendant  himself, 
the  reason  being  that  when  an  inferior  court  exceeds  its 
jurisdiction  it  is  chargeable  with  a  contempt  of  the  crown 
as  well  as  a  grievance  to  the  party  (d). 

It  may  also  issue  in  all  cases  where  the  want  of  juris- 
diction appears  on  the  face  of  the  proceedings,  so  long 
as  anything  remains  to  be  performed,  that  is,  so  long  as 
there  is  anything  which  can  be  prohibited ;  for,  as  has  been 
said,  the  argument,  that,  when  the  sentence  was  final  and 
executed,  the  court  could  not  grant  a  prohibition,  for  obvious 


(x)  Stili  V.  Booth,  1  L.  M.  & 
P.  440.    Per  Wightman,  J. 

(y)  In  Re  Du^fbrd,  12  Jar. 
361.  Bat  see  per  Patteson*  J., 
Wmtor  V.  Duf^ford,  12  Q.  B. 
611.    S.  C,  12  Jar.  629. 

(i)  InJRtf^owtffiplSJar.  1196. 

(a)  Edw€ard9  v.  Hogert,  19  L. 
J.,  Eir.,  149.     S.  C,  14  Jur.  91. 

{b)  Chwen  v.  Savage,  25  L.  J., 
Q.  B.,  85. 


(e)  Sewell  ▼.  Jonee,  19  L.  J., 
aB..372.  S.  C,  15  Jar.  153, 
per  WightmsD,  J.  Byerleg  ▼. 
WinduM,  5  B.  &  C.  1.  S.  C,  7 
D.  &  R.  564 ;  De  Haber  v.  Q»«ai 
^f  Portugal,  20  L.  J.,  Q.  B.,  488; 
Wadtworth  v.  Q^een  qf  Spain, 
ib. 

(d)  Bdey,Jaci9on,Tortei8ime, 
315;  Wadsworih  v.  Queen  qf 
Spain,  20  L.  J.,  Q.B.,  488. 
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Part  i.    reasons   requires  to  be  narrowly  watched,  otherwise  the 

court  would  give  effect  to  unlawful  proceedings  merely 

because  they  were  brought  to  a  conclusion  (e)«  Thus  it 
has  been  held  that  the  defendant  was  not  too  late  in  his 
application  when  execution  had  issued  and  a  levy  had  been 
made,  but  the  goods  had  not  been  sold  {/).  When,  how- 
ever, the  sentence  has  been  completely  executed  the  writ 
will  not  be  granted,  upon  the  ground  that  there  is  nothing 
to  prohibit — ^thus,  on  a  writ  of  partition  a  prohibition  was 
refused  on  the  ground  that  the  partition  had  been  made 
and  possession  given  accordingly ;  for  there  was  no  person 
to  be  prohibited,  and  possession  is  never  disturbed  (p).  So 
on  a  motion  for  a  rule  to  show  cause  why  a  prohibition 
should  not  issue  to  the  judge-martial  and  advocate-general 
of  His  Majesty's  Forces  to  restrain  the  execution  of  the 
sentence  of  a  court  martial,  the  court  refused  the  rule, 
because  the  sentence  had  been  already  carried  into  execu- 
tion (h).  Bat  in  a  case  which  arose  under  sec.  122  of  the  9  & 
10  Vict.  c.  95,  where  a  mortgagor  had  obtained  a  warrant  of 
possession  on  a  judgment  in  the  county  court;  but  the 
relation  of  landlord  and  tenant  did  not,  in  truth,  exist,  the 
defendant  obtained  a  rule  nisi  for  a  prohibition  the  day 
before  the  execution  of  the  warrant  of  possession,  and  the 
court  made  it  absolute,  with  a  clause  of  restitution,  although 
it  was  not  served  on  the  plaintiff  until  after  the  execution  of 
the  warrant  of  possession.  But  in  that  case  the  defendant's 
attorney  had  protested  at  the  trial  against  the  jurisdiction, 
and  upon  his  expressing  his  intention  of  applying  for  a  pro- 
hibition, the  judge  thereupon  ordered  possession  in  seven 
days  instead  of  a  month  (t). 

The  question  whether  a  prohibition  will  be  granted 
after  sentence,  where  the  want  of  jurisdiction  does  not 
appear  on  the  proceedings,  has  been  raised  in  two  cases  (k)^ 
but  in  each  the  decision  was  on  another  point.  The  nrst 
case  Piatt,  B.,  distinguished  from  one  of  the  authorities 


(e)  Per  Lord  Denman  in  Re 
the  Dean  qfVork,  2  Q.  B.  40. 

(f)  Kington  ▼.  WUleyt  1  L. 
M.  &  P.  280.  S.  C,  19  L.  J.,  C. 
P.,  269 ;  14  Jar.  762 ;  Amotfy. 
Doweettt  1  Co.  &  Macrae,  C.  C. 
Casea,  118  Q.  B.,  Com.  Dig. 
Prohib.  D. ;  2  Inat.  602 ;  Gor- 
ham  T.  BUkop  qf  Exeter^  15  Q. 
B.  52.  S.  C,  19  L.  J.,  a  B., 
281 ;  Eoberte  v.  Humhy^  3  M.  & 
W.  120;  MandenT.  Wardie,  3 
E.  &  B.  695.  S.  C,  23  L.  J., 
a  B.,  263. 

(g)  HaU  V.  Norwood^  I  Sid. 


165,  and  see  per  Manle,  J.  ; 
Kimptonv.  Willey,  1  L.  M.  &  P. 
280.  S.  C,  19  L.  J.,  C.  P.,  269  ; 
14  Jar.  762. 

(A)  In  Re  Poe,  5  B.  &  Ad.  681 ; 
Kington  T,  WUley,  1  L.  M.&  P. 
280.  S.  C,  19  L.  J.,  C.  P.,  269 ; 
14  Jar.  762. 

.  (t)  Jonee  t.    Oiren,  18  L.  J., 
Q.  B.,  8.    S.  a,  13  Jar.  261. 

(k)  Pear9i,WUliami,2L»M, 
&  P.  515.  S.  C,  6  Eir.  833 ; 
20  L.  J. ,  Ezr. ,  381 ;  Robineon  v. 
Lenaghan,  2  Ezr.  333. 
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cited  (Tjy  on  the  gpround  that  **  m  that  case  there  was  some*  Ch.  zxii. 
thing  to  be  done  which  might  ultimately  produce  fruits  by 
execution ;  but  here  the  money  has  already  been  paid  and 
may  have  found  its  way  into  the  hands  of  the  plaintiff"  (m), 
which  would  bring  it  within  the  class  of  cases  where  there 
is  no  one  to  whom  the  writ  could  be  directed ;  and  in  the 
other  case,  Parke,  B.,  observed,  that  the  question  whether 
any  prohibition  would  go  after  sentence  when  there  was  no 
proceedings  of  a  court  of  record  in  writing,  <*  was  esta- 
blished at  a  time  when  all  matters  would  appear  on  the  fiice 
of  the  proceedings  "(n);  and,  indeed,  it  is  difficult  to  see  on 
what  principle  a  prohibition  could  be  refused,  if  the  want 
of  jurisdiction  were  made  clearly  to  appear,  although  not  on 
the  face  of  the  proceedings,  unless  it  be  that  by  omitting  to 
raise  the  objection  till  so  late,  the  defendant  must  be  taken 
to  have  acquiesced  in  the  proceeding ;  and,  therefore,  to  be 
too  late  to  raise  any  objection.  Accordingly,  in  one  case 
in  which  the  want  of  jurisdiction  did  appear  on  the  face  of 
the  proceedings,  the  Court  of  Exchequer  expressed  a  strong 
opinion  that  they  would  have  granted  a  prohibition,  although 
the  want  of  jurisdiction  had  not  so  appeared;  the  party 
having  had  no  opportunity  of  applying  earlier,  and  not 
having  acquiesced  in  the  proceedings  of  Uie  court  below  (o). 
Now,  however,  that  the  judges  of  the  superior  court  can 
grant  writs  of  prohibition  in  vacation  as  well  as  term  time, 
there  is  more  reason  for  contending  that  the  defendant, 
by  not  applying  at  once,  has  acquiesced  in  the  proceedings 
of  the  inferior  court 

It  is  clearly  settled,  that  where  a  defendant  appears  and 
makes  no  objection  to  the  jurisdiction  of  the  court  while  the 
case  is  proceeding,  nor  till  after  payment  of  damages  and 
costs,  it  is  too  late  to  apply  for  a  prohibition,  even  although 
he  had  no  opportunity  of  applying  earlier  to  the  superior 
court,  unless  the  want  of  jurisdiction  appears  on  the  face  of 
the  proceedings  (p). 

If  an  objection  to  the  jurisdiction  is  taken  in  the  inferior 
court,  the  judg^  ought  to  enter  it  on  the  proceedings,  in 
order  that  tibe  superior  court  may  see  if  there  is  ground  for 
prohibition  {q). 

Formerly  the  party  ag^eved  in  the  court  below  applied 

(/)  Fiti.  N.  B.  46  a.  (o)  Robert*  v.  Humby,  3  M. 

(m)  Robituon   v.    LenaghoH,  &  W.  120. 

ante.  (p)  Per  Patteson,  J.,  in  Ydte» 

(n)  Pearg  v.  WUliam*,  2  L.  M.  v.  Palmer,  6  D.  &  L.  283. 

&  P.  515.    S.  C,  20  L.  J.,  C.  P.,  (q)  Per  Parke,  B.,  in  Peare  v. 

383.  WUeimj  20  L.  J.,  Ezr.,  383. 
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Part  i.  to  the  superior  court,  setting  forth  the  nature  and  cause  of 
~~  complaint,  in  heing  drawn  ad  aliud  examen,  by  a  jurisdic- 
tion, or  manner  of  process,  disallowed  by  the  laws  of  the 
kingdom ;  and  this  used  to  be  done  by  filing  as  of  record 
what  was  called  a  suggestion,  containing  a  formal  statement 
of  the  facts  ;  but  now,  by  the  1  Will.  4,  c.  21,  it  is  provided 
that  it  shall  not  be  necessary  to  file  any  suggestion,  but  that 
an  application  for  a  writ  of  prohibition  may  be  made  by 
affidavits  only,  that  is,  in  the  ordinary  way  by  motion  for  a 
rule  to  show  cause;  upon  which,  if  the  matter  alleged 
appear  to  the  court,  upon  the  showing  cause,  to  be  sufficient, 
the  writ  of  prohibition  immediately  issues,  commanding  the 
judge  not  tb  hold,  and  the  party  not  to  prosecute  the  plea. 
A  writ  of  prohibition  cannot  (at  least  under  special  circum- 
stances) be  moved  for  on  the  last  day  of  term  (r).  The 
affidavits,  as  in  ordinary  cases  of  motions  to  the  court,  must 
state  clearly  and  distinctly  the  facts  which  show  that  the 
application  should  be  granted,  and  it  must  appear  affirma- 
tively that  the  inferior  court  has  gone  beyond  its  jurisdic- 
tion («).  So,  where  the  judge  has  jurisdiction  to  inquire 
into  the  objection,  it  must  show  that  it  was  substantiated 
before  him  (t).  They  must  be  entitled  simply  in  the  court, 
and  not  in  the  name  of  the  cause,  as  there  is  at  that  time 
no  such  cause  in  court ;  and  if  that  objection  is  made  on 
showing  cause,  the  court  will  not  allow  them  to  be  re- 
sworn (u)»  An  order  for  a  prohibition  will  not  be  granted 
unless  there  be  a  suggestion  or  affidavit  filed  as  a  ground 
for  the  order  (t?). 

Formerly,  if  a  prohibition  were  refused  by  one  court,  a 
fresh  application  might  be  made  to  every  court  or  judge  of 
one  of  the  courts  of  common  law  in  Westminster  Hall  (w) ; 
but  by  19  &  20  Vict.  c.  108,  s.  44,  it  is  provided  that  if  an 
application  for  a  prohibition  is  refused  by  one  court  or 
judge,  no  other  court  or  judge  may  grant  it.  This  does 
not,  however,  prevent  an  appeal  from  the  decision  of  a  judge 
to  the  full  court,  or  a  second  application  to  the  same  court 
or  judge  on  different  grounds  (x).  A  motion  to  set  aside  a 
judge's  order  for  a  prohibition  cannot  be  made  later  than 
the  term  next  succeeding  the  order  (j/). 

(r)  1  "ndd,  498 ;    Thome  ▼.  (t)  Harte  v,  Byrne,  1   Iriab 

Simmons,  9  C.  B.  223.  C.  L.  R.  557  (Q.  B). 

(«)  Per  Wilde,  C.  J. ,  in  Kimp-  (w)  Le  Cans  ▼.  Eden,  Doagl. 

ton  v.  Willey,  1  L.  M.  &  P.  280.  620. 

S.  C.  19  L.  J.,  C.  P.,  269  ;  14  (*)  19  &  20  Vict.c.  108,  s.  44. 

Jur.  762.  (y)  Jordan  v.  Wilcoxon,  3  E. 

(/)  Kimpton  v.  Willey,  ante.  &  h.  193.    This  case  was  decided 

(ti)  Ex  parte  Evans,  2  Dowl.  upon  the  general  rule  applicable 

N.  S.  410.  to  all  such  applications. 
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Waiver,'] — In  cases  where  the  want  of  jurisdiction  does  Ch.  xxii. 

not  appear  on  the  face  of  the  proceedings,  even  although 

the  court  originally  had  no  jurisdiction,  the  defendant  may,  WalTcr. 
by  lying  by  and  acquiescing  in  the  proceedings,  be  con- 
sidered to  have  waived  any  objection  {z)\  thus,  if  the  ques- 
tion of  title  to  an  office  is  not  raised  at  the  hearing  of  a 
plaint,  but  the  party  is  taken  to  be  duly  appointed  (a),  or 
if  title  to  corporeal  or  incorporeal  hereditaments  is  admit- 
ted (2^),  or  if  the  defendant  appears  and  gives  notice  of 
the  statute  of  limitations  (c),  so  where  the  entry  of  the 
judgment  of  the  county  court  shows  that  a  set-off  was 
allowed  by  consent  ((/),  so  where  the  plaintiff  was  nonsuited 
at  the  first  trial,  with  leave  to  move  to  set  aside  the  non- 
suit, no  leave  being  reserved  to  enter  the  verdict  at  the 
next  court- day,  the  defendant  having  duly  received  notice 
that  the  plaintiff  would  apply  to  set  aside  the  nonsuit  and 
enter  the  verdict,  which  was  accordingly  done,  it  was  held, 
that  as  he  did  not  attend  and  oppose  the  motion,  he  was 
not  entitled  to  a  prohibition  (e).  But  if  a  plea  is  put  in  to 
avoid  judgment,  and,  before  trial  of  the  issue  on  that  plea, 
and  within  a  reasonable  time,  an  application  is  made  for 
a  prohibition,  there  is  no  waiver  {f).  It  has  been  said 
that  if,  in  a  plaint  for  tolls  in  the  county  court,  no  objection 
was  there  taken  to  the  jurisdiction,  the  defendant  might  still 
apply  for  a  prohibition ;  for  the  admission  of  a  party  in  such 
a  case  cannot  give  jurisdiction  (^).  Where  also  the  parties 
to  a  plaint  appeared  before  the  judge,  and  consented  to  a 
reference  without  objecting  to  the  want  of  jurisdiction,  but 
one  of  them  during  the  progress  of  the  reference  objected 
to  the  jurisdiction  of  the  arbitrators,  on  the  ground  that 
title  to  land  came  in  question,  and  the  arbitrators  proceeded 
with  the  reference,  it  was  held  that  he  was  entitled  to  a 
prohibition  (h).  Where,  on  the  hearing,  a  party  objects  to 
the  jurisdiction  of  the  county  court,  he  does  not  waive  his 
right  to  a  writ  of  prohibition  by  obtaining  from  the  judge 
a  statement  of  a  case  for  appeal  (t). 

SeUing  aside  TfW^]— The  12  &  13  Vict.  c.  109,  pro-  Setting 

aside  writ. 

(z)  Home  ▼.  Earl  Cam^erit  2  Macrae,  153,  B.  C.  Wightman,  J. 

H.  Black.  533;  R,  v.  Clarke,  6  (/)  Wadeworth  ▼.  Queen  qf 

Q.  B.  349.  Spain,  20  L.  J.,  a  B.,  488. 

(a)  Per  Erie,  J.,  Stevenson  v.  (g)  Per  Erie,  J.,  in  Wad^ 
Stickle,  13  Jar.  1103;  Chester^  tporthy.  Q^eenqf  Spain,  20  L.  J,, 
ton  ▼.  Farlar,  7  A.  &  E.  713.  Q.  B.,  493. 

(b)  In  Re  Knight,  1  Ezr.  802.  (A)  Knowlea   ▼.   Holden,    24 
(e)  Jonee  t.  James,  19  L.  J.,       L.  J.,  Ezr.,  223. 

Q.  B.,  257.  (t)  Beaumont  v.   Jackson,  1 1 

(d)  Wtnsor  v.  Dunford,  12  Jnr.  Exr.  300.     S.  C,  24  L.  J.,  Exr. , 

629.  301. 
(0)  Crowe  V.  Hunt,   Cox    & 
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Part  i.    vides  by  sect.  39,  that  in  every  action,  suit,  and  proceed- 

• ^ing  pending,  or  which  shall  be  commenced  in  the  common 

law  side  of  the  Court  of  Chancery,  or  in  the  superior  courts 
of  common  law,  the  judges  thereof  respectively,  may  hear 
and  determine  all  such  matters  or  applications  arising 
in  or  incident  to  any  such  action,  suit,  or  proceeding,  as 
before  that  act  might  have  been  determined  by  the  lord 
chancellor  and  the  master  of  the  rolls,  or  either  of  them, 
and  also  may  perform  all  such  business,  matters,  and  things 
in,  about,  touching,  or  concerning  any  action,  suit,  or  pro- 
ceeding on  the  common  law  side  of  the  Court  of  Chancery 
as  by  virtue  of  any  orders  or  regulations  for  the  time 
being  in  force  by  virtue  of  that  act,  might  be  performed 
by  such  judge  ;  subject,  however,  and  according  to  the  pro- 
visions of  that  act,  and  the  laws,  rules,  and  reflations 
for  the  time  being  in  force,  for  the  regulation  of  the  said 
court,  and  the  practice  and  proceedings  thereof.  A  writ 
of  prohibition  issued  out  of  the  Petty  Bag  Office  in  vacation 
on  an  ex  parte  affidavit  without  leave  of  the  court  or  of  a 
judge,  and  disclosing  no  sufficient  ground  of  prohibition  on 
the  face  of  it,  will  be  set  aside  on  motion  (A),  which  motion 
may  be  made  in  either  of  the  superior  courts  at  Westmin- 
ster. The  Court  of  Exchequer  Chamber,  however,  is  not 
one  of  the  superior  courts  of  common  law  within  the 
statute  (Z).  It  is  no  answer  to  such  an  application,  that  the 
attorney  of  the  applicant  had  not  entered  his  name  and 
address  in  a  book  at  the  Petty  Bag  Office  as  required  by  the 
12  &  13  Vict.  c.  109,  sec.  44  (m).  But  a  prohibition 
issued  out  of  the  Petty  Bag  Office,  which  upon  its  face 
appears  to  be  regular,  and  which  contains  a  good  ground  for 
prohibition,  will  not  be  set  aside  though  issued  ex  parte  (n). 
By  sect.  22  of  the  13  &  14  Vict.  c.  61,  any  rule  or  order 
for  writ  of  prohibition  made  by  any  judge  of  a  superior  court, 
or  any  writ  issued  by  virtue  thereof,  may  be  discharged 
or  varied,  or  set  aside,  by  the  court,  on  application  made 
thereto  by  any  party  dissatisfied  with  such  rule  or  order. 
A  writ  of  prohibition  will  be  set  aside  if  it  does  not  show 
on  the  face  of  it  the  ground  upon  which  such  court  is 
alleged  to  have  acted  without  jurisdiction  (o). 

Before  the  19  &  20  Vict,  c  108,  the  next  proceeding 
after  a  writ  of  prohibition  was  by  declaration  and  plead- 
ings {p\  but  by  sect.  42  of  that  act,  the  rule  or  order  is 
made  final. 

{k)  In  Be  Baddeley,  4   Exr.  (n)  Swain   ▼.   Cox,    I    Cox, 

508 ;  8tUl  V.  Booth,  1  L.  M.  &  Macrae  &  Herts,  362. 

p.  440.  (o)  In  Re  aive,  C.  C.  C.  375. 

(/)  Garrard  v.  Tuck,  8  Com.  (p)  See  1  WilL  4,  c.  21.  Henu 

B.  259.  mingion  v.  Dolby,  9  Q.  B.  176  ; 

(m)  Re  Baddeiey,  ante.  I  Burr.  198  ;  Com.  Dig.  Prohi. 
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Effect  of ^  on  Proceedings  in   County  C4wr^-]— The  Ch.  xxii. 
grantiiig  of  a  rule  nisi  or  RummoiiB  for  a  prohibition,  will, 


Er  the  court  or  a  judge  so  direct,  operate  as  a  stay  of  pro-  ^^^^J^Jr, 
ceedings  in  the  cause  until  the  determination  of  the  rule,  ^LFj^*^^^^^' 
or  until  the  court  or  judge  otherwise  orders,  and  the  judge  oonnty 
of  the  county  court  must  from  time  to  time  adjourn  the  court, 
hearing  of  the  cause  to  such  day  as  he  thinks  fit.     If, 
however,  a  copy  of  the  rule  or  summons  is  not  served  by 
the  party  who  obtained  it  on  the  opposite  party,  and  on  the 
registrar  of  the  county  court,  two  clear  days  before  the  day 
fixed  for  the  hearing,  the  judge  of  the  county  court  may 
order  the  party  who  obtained  it  to  pay  the  costs  of  the  day 
or  part  of  them ;  unless  the  superior  court  or  judge  has 
made  some  order  respecting  them  {q)» 

Where  a  writ  of  prohibition  has  been  granted  on  an 
exparte  application,  and  the  party  who  obtained  it  does  not 
lodge  it  with  the  registrar,  and  give  notice  to  the  opposite 
party  that  it  has  issued  two  clear  days  before  the  day 
fixed  for  hearing  the  cause,  the  judge  of  the  county  court 
may  order  him  to  pay  the  costs  of  the  day  or  part  of 
them  ;  unless  the  superior  court  or  judge  has  made  some 
order  respecting  them  (r). 

Error.'] — ^It  has  been  determined  by  the   House  of  Error. 
Lords  that  no  writ  of  error  will  lie  upon  the  refusal  of  a 
prohibition  ;  but  when  a  consultation  is  awarded  it  is  with 
an  \ideo  consideratum  eety  and  then  a  writ  of  error  will 
lie  (<). 

Order  requiring  Judge  or  Officer  to  (xct"] — Before  the  Order  re- 
19  &  20  Vict,  c,  108,  if  the  judge  or  officer  of  a  county  q^K 
court  improperly  declined  to  exercise  jurisdiction  or  do  any  q^^,.*J|J, 
act,  the  mode  of  compellbg  him  to  act  was  by  writ  of  man-  ^ct. 
damus,  issued  by  the  Court  of  Queen's  Bench  (t).    But  by 
that  act  it  is  provided  that  no  mandamus  shall  issue  to  a 
county  court,   but  that  any  person  requiring  the  judge  or 
any  officer  of  a  county  court  to  do  any  act  relating  to  the 
duties  of  his  office,  may  apply  to  any  superior  court  or  a 
judge  thereof,  upon  an  affidavit  of  the  facts,  for  a  rule  or 
summons  calling  upon  the  judge  or  officer  of  a  county  court, 
and  also  the  party  to  be  affected  by  such  act,  to  show  cause 
why  such  act  should  not  be  done.*  If,  after  the  service  of 
such  rule  or  smnmons  good  cause  is  not  shown,  the  supe- 

bition  [I.];    1  Wm.  Saunders,  («)  Tke  BUhopty.  SLDaoid'9 

136  h,  ;  Hall  ▼.  MatUe,  4  A.  &  ctue,  Ld.  Raym.  545. 

E.  283.  (/)  Bac.  Abridg.,    Mandamus 

(q)  19  &  20  Vict  c.  108,  s,  40.  (D).    See  an  instance  of  man- 

(r)  lb.  ••  4U  damus  to  the  judge  of  a  county 
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Part  i.     rior  court  or  judge  may  by  rule  or  order  direct  the  act  to 

be  done ;  and  the  judge  or  officer  of  the  county  court,  upon 

being  served  with  the  rule  or  order,  must  obey  it  on  pain 
of  attachment.  The  superior  court  or  judge  thereof  may, 
in  any  event,  make  such  order  with  respect  to  costs  as 
seems  fit  (u). 

If  a  superior  court  or  a  judge  thereof  refuses  to  grant  an 
order  as  above,  no  other  superior  court  or  judge  may  grant 
it ;  but  the  party  may  appeal  from  a  judge  to  the  whole 
court,  or  make  a  fresh  application  to  the  same  court,  or  one 
of  its  judges,  on  different  grounds  (v). 

court,  R.  v.  Riehardt,  2  L.  M.  («)  19  &  20  Vict  c.  108»  s.  43. 

&  P.  263.    S.  C,  20  L.  J.,  Q.  B.,  '        (v)  lb.  s.  44. 

351. 
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ADMINISTRATION  OF  CHARITABLE  TRUSTS. 


JuHsdictiaiu 

Rules  of  Practice* 

By  wham  Application  may 
be  THode. 

Notice  of  intended  Appli- 
cation. 

Summons  and  Notices. 


Searingm 
Enrolment  of  Order* 

Order  of  County  Court  to 
he  cffirmed  by  Board* 

Order y  how  enforced. 

Appeal* 

Court  Feei* 


By  the  16  &  17  Vict  c.  137,  («  The  Charitable  Trusts 
Act,  1853*')  (a),  the  Qaeen  is  empowered  to  appoint  four 
commissioners,  a  secretary,  and  two  inspectors  (5),  as 
*^  Charity  Commissioners  for  England  and  Wales,"  two  of 
whom  may  form  a  Board  to  act  (c).  This  Board  has  power 
to  examine  and  inquire  into  all  or  any  charities  in  England 
or  Wales,  and  their  nature  and  objects,  administration,  ma- 
nagement, and  results,  also  the  value,  condition,  manage- 
ment, and  application  of  the  estates,  funds,  property,  and 
income  belonging  to  them,  and  to  cause  examinations  and 
inquiries  in  relation  to  these  matters  to  be  made  and  pro- 
secuted by  their  inspectors, 
* 

Jurtsdiction*"] — Where  any  charity  of  which  the  gross  Jnriadlo- 
annual  income  does  not  exceed  30/.,  is  established  wholly  ti<m. 
or  partially  for  objects  or  purposes  within  the  district  of  a 
county  court ;  and  the  appointment  or  removal  of  a  trustee, 
or  any  other  relief,  order,  or  direction  concerning  the 
charity,  is  considered  desirable,  and  such  appointment  or 
removal,  or  other  relief,  order,  or  direction,  might  now  be 
made  or  given  by  the  Court  of  Chancery  in  respect  either 
of  its  ordinary  or  its  special  or  statutory  jurisdiction,  or  by 
the  Lord  Chancellor  intrusted  with  the  care  and  commit- 
ment of  the  custody  of  lunatics,  any  person  authorised  by 
the  order  or  certificate  of  the  Charity  Board,  or  the  At- 
torney-general, may  make  application  to  the  county  court, 
for  such  order,  direction,  or  relief  as  the  nature  of  the  case 

(a)  See  this  act,  App.  p.  160. 
(4)  16  &  17  Vict  c.  137,  s.  1.  (c)  lb.  i.  6. 
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Part  i.    may  require ;  and  the  countj  court  may  entertain  the  ap- 

• plication,  and  hear  the  matter  in  open  court,  and  give  such 

reb'ef,  and  make  such  orders  and  directions  in  relation  to 
the  matter  of  the  application,  as  might,  before  the  passing 
of  the  16  &  17  Vict.  c.  IS7,  be  made  or  given  by  the 
Court  of  Chancery  or  Lord  Chancellor,  in  a  suit  regularly 
instituted,  or  upon  petition,  as  the  case  may  require  (d). 
The  county  court  may  not,  however,  vary  or  make  any 
order  inconsistent  or  conflicting  with  a  decree,  order, 
or  direction  of  the  Court  of  Chancery,  or  any  judge 
thereof  («)• 

Where  two  or  more  county  courts  have  concurrent 
jurisdiction  with  respect  to  the  same  charity,  no  applica- 
tion may  be  made  to  more  than  one  court  at  the  same 
time  (f).  In  these  cases  the  Charity  Board  may  order  to 
which  court  application  is  to  be  made,  and  such  order 
will  be  conclusive  as  to  the  jurisdiction  of  the  county 
court  (f). 

For  the  purposes  of  determining  the  jurisdiction  with 
respect  to  a  charity,  the  Board  may  decliure,  according  to 
such  judgment  as  they  may  be  able  to  form  upon  the 
returns  or  statements  before  them  in  relation  to  the 
charity,  whether  its  gross  annual  income  for  the  time 
being  does  or  does  not  exceed  302.,  and  a  statement  in 
any  certificate  or  order  of  the  Board  that»  according  to 
their  judgment,  the  gross  yearly  income  of  a  charity  does 
or  does  not  exceed  30^  is  sufficient  evidence  of  the 
amount  for  the  purpose  of  determining  the  question  of 
jurisdiction  (g), 

A  deputy  judge  of  a  county  court  may  not  exercise 
jurisdiction  under  the  Charitable  TVusts  Act  (A). 

The  county  court  has  no  power  to  determine  the  title  at 
law  or  equity  to  any  real  or  personal  property  or  any  term 
or  interest  therein  as  between  any  charity,  or  the  trustee  of 
it,  and  any  person  holding  or  claiming  it  adversely  to  the 
charity,  nor  to  deteimine  any  question  as  to  the  existence 
or  extent  of  any  charge  or  trust  (t). 

Rales  of         Rules  of  Practice.'} — The  Lord  Chancellor  may  make 
practice,      orders  for  regulating  proceedings   in  the  county  courts, 

and  for  fixing  and  determining  the  fees   to  be  taken. 

Subject  to  these  orders  the  judges  themselves  may  regu- 

(d)  16  &  17  Vict. c.  137, 1.32.      be  made  Ib  the  iint  initanoe  to 

(e)  lb.    See,  however*  ■•  35,      the  Court  of  Chancery. 

which  empowera  the   board,    if  (/)  16  &  1 7  Vict,  c.  137>  ■•  34. 

thej  think  fit,  to  direct  that  even  (g)  lb.  a.  44. 

where  the  income  of  a  charltj  ia  (A)  lb.  a.  33. 

^der  30/.  the  application  aball  (t)  lb,  a.  4^, 
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late  the  proceedings  before  them  so  as  to  render  them  as  Ch.  xxiii. 

summary  and  inexpensive  as  conveniently  may  be  (j),  

The  rules  at  present  in  force  are  dated  6th  March  1854. 
These  provide  that  the  registrar  of  every  county  court 
must  keep  a  book  called  **  Tke  Charitable  Trusts  Book/*  in 
which  the  proceedings  are  to  be  recorded  (A).  A  schedule 
of  forms  is  appended  to  the  rules,  but  these  may  be  varied 
according  to  the  circumstances  of  each  case  (Q,  and  gene- 
rally the  practice  and  forms  of  the  county  courts  are  to  be 
adopted  so  far  as  they  are  applicable,  mutatis  mutandis  (m). 

Sy  whom  Application  to  bs  made.] — An  application  to  By  whom 
the  county  court  may  be  made  by  the  attorney-general,  apj^icatioii 
or  by  all,  or  any  one,  or  more  of  the  trustees  or  persons  ^  "®  made, 
administering  or  claiming  to  administer,  or  interested  in» 
the  charity  which  is  the  subject  of  the  application,  or  any 
two  or  more  inhabitants  of  any  parish  or  place  within  which 
the  charity  is  administered  or  applicable  (n). 

Notice  of  intended  AppHcationJ] — Before  any  applica^  Notice  of 
tion  can  be  made  to  a  county  court,  notice  in  writing  must  intended 
be  given  in  the  form  and  manner  which  the  Board  may  applicstioii. 
direct ;   and  if  the  order  be  that  the  notice  be  affixed  to  or 
near  the  door  of  any  parish  or  district  church,  the  incum- 
bent and   churchwardens  are   required  to  allow  it  to  be 
affixed  and  to  remain  during  the  period  of  not  less  than 
fifteen  days,  as  the  Board  may  have  ordered ;  and  in  any 
case  in  which  the  order  is  that  the  notice  shall  be  affixed 
to  any  place,  evidence  that  the  same  has  been  so  affixed  is 
primd  facie  evidence  that,  it  has  remained  affixed  during 
the  penod  prescribed  by  the  Board  (0). 

Summons  and  Notices.] — ^When  an  order  or  certifi-  Summons 
cate  from  the  Charity  Commissioners  has  been  obtained,  and  notioet. 
the  person,  who  is  desirous  of  taking  proceedings  in  the 
county  court,  must  produce  it  to  the  registrar,  who  retains 
and  files  it  in  numerical  order.  The  party  producing  the 
order  is  deemed  the  plaintiff,  and  the  person  served  with 
the  summons  the  defendant  (p). 

When  the  attorney-general  takes  proceedings  in  the 
eounty  court,  he  must  deliver  or  transmit  to  the  registrar  a 
written  statement,  showing  the  nature  and  object  of  the 
proposed  proceedings  to  be  filed  (^). 


!fi 


16  &  17  Tict  c.  137.  8. 45.  (n)  16  ft  17  Vict,  c  137, 9. 43. 

Rule  1.    App.  p.  171.  (0)  lb.  ■•  42. 


I)   Role  20.  (p)  Role  2. 

m)  Rule  21.  (9)  Rule  3. 
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Part  i.  Upon  the  production  of  the  order,  certificate,  or  state- 
ment,  the  registrar,  at  the  instance  of  the  plaintiff,  prepares 
a  summons  in  the  form  given  in  the  schedule  to  the  rules, 
in  which  is  stated  the  substance  of  the  order,  certificate,  or 
statement,  and  makes  as  many  copies  of  it  as  there  are 
parties  required  by  the  plaintiff,  in  writing,  to  be  sum- 
moned, and  two  additional  copies,  the  one  to  be  filed  in  his 
office,  and  the  other  to  be  transmitted  to  the  Charity 
Commissioners  (r). 

The  registrar,  if  required  by  the  plaintiff,  prepares  also  a 
notice  to  attend  proceedings  in  the  form  given  in  the  sche- 
dule to  be  served  on  any  persons  indicated  by  the  plaintiff, 
in  writing,  besides  those  summoned,  and  makes  as  many 
copies  thereof  as  there  are  persons  to  whom  it  is  to  be 
given,  and  two  additional  copies,  as  of  the  summons  («).  ,.^ 

The  registrar  forthwith  transmits  by  prepaid  post  letter 
a  copy  of  the  summons  to  each  of  the  parties  required  to 
appear ;  and  a  copy  of  the  Tiotice  to  attend  proceedings  to 
each  of  the  persons  indicated  by  the  plaintiff,  and  such 
transmissions  are  sufficient  service,  unless  the  judge  other- 
wise directs  {t). 

Where  the  plaintiff  does  not  require  any  summons  or 
notice  to  attend  proceedings  to  be  issued,  the  registrar  pre- 
pares a  notice  of  hearing,  and  two  additional  copies  thereof, 
as  of  the  summons,  and  either  delivers  it  to  the  plaintiff,  or 
has  it  served  on  him  by  prepaid  post  letter,  unless  the  judge 
otherwise  directs  (u). 

The  registrar  may,  in  all  cases,  if  required  by  the  plaintiff, 
summon  some  persons,  and  serve  others  with  either,  or  both, 
of  the  notices  mentioned  above,  or  serve  a  notice  of  hearing 
on  the  plaintiff,  and  a  notice  to  attend  proceedings  on  any 
other  person  (v). 

The  judge  also  may,  in  all  cases,  direct  what  persons,  or 
additional  persons,,  shall  be  served  with  a  summons  or  notice 
to  attend  proceedings  or  notice  of  hearing  (w). 

A  copy  of  the  suminons,  notice  to  attend  proceedings, 
notice  to  appear,  together  with  a  copy  of  the  order  made  by 
the  court,  must,  in  all  cases,  be  transmitted  by  the  registrar, 
forthwith  after  the  hearing,  by  post  or  otherwise,  as  the 
judge  directs,  to  the  office  of  the  commissioners  (a?). 

(r)  Rule  4.  See  form,  App.  (u)  Role  7.     See  fonn,  App. 

p,  174.  p.  175. 

(«)  Role  5.  See  form,  App.  (t?)  Rule  8. 

p.  174.  (icr)  Rule  9. 

(/)  Rule  6.  (jr)  Rule  12. 
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Hearing^— Any  person  who  has  heen  smnmoned,  or  Ch. xxm. 

has  received  notice  to  attend  proceedings,  or  who  is  author- 

ised  to  apply  under  sect,  43  of  "  The  Charitahle  Trusts  Hearing. 
Act,"  1853,  may  appear,  and  he  heard  to  oppose  the  appli- 
cation authorised  hy  the  order  or  certificate  of  the  commis- 
sioners, or  the  statement  of  the  attorney-general,  suhject  to 
the  payment  of  such  costs  as  the  judge  directs  (^). 

The  order  or  certificate  of  the  commissioners,  or  state- 
ment of  the  attorney-general,  as  to  the  amount  of  the 
annual  income,  is  conclusive  on  the  court,  and  the  other 
statements  contained  in  the  certificate  or  order  of  the  com- 
missioners, or  the  statement  of  the  attorney-general,  must, 
unless  disputed,  he  taken  as  true  {z\ 

Upon  the  requisition  of  the  Charity  Commissioners  or 
attorney-general  respectively,  a  copy  of  the  judge's  note  of 
the  evidence  taken  at  the  hearing,  or  such  part  thereof  as 
may  he  required,  must  he  transmitted  under  the  seal  of  the 
court  hy  the  judge  to  him,  or  them,  hy  post  or  otherwise  (a). 

Enrolment  of  Order,"] — The  registrar  of  the  county  EDrolment 
court  must  transmit  a  copy  of  every  order  or  direction  of  of  order, 
the  court  to  the  office  in  London  of  the  registrar  of  county 
court  judgments. 

Order  of  County  Court  to  he  affirmed  hy  th/e  Hoard^ —  Order  of 
When  any  order  or  decision  is  made  hy  a  county  court  for  county 
the  removal  of  a  trustee,  or  approving  of  any  scheme  for  2^5  b" 
r^:ulating  or  directing  the  administration  of  a  charity,  ^"^  ^am'^xxxl. 
the  estate,  funds,  property,  or  income  thereof,  a  copy  of  the 
order  or  decision  must  he  transmitted  by  the  registrar  of  the 
county  court,  together  with  all  requisite  particulars,  to  the 
Board,  for  the  purpose  of  being  considered  by  them ;  and 
no  order  or  decision  is  valid  or  effectual  until  it  has  been 
approved  by  the  Board,  such  approval  being  testified  by  a 
certificate  in  writing,  signed  by  the  secretary,  which  may 
not  issue  until  one  calendar  month  has  elapsed  after  the 
receipt  by  the  Board  of  the  copy  and  particulars  (&). 

If  an  order  of  the  county  court  is  not  approved  by  the 
Board,  the  Board  may  remit  it  for  reconsideration  and 
dedsion,  with  such  remarks  and  recommendations  thereon 
(if  any)  as  may  seem  fit  and  expedient.  The  Board  may 
order  and  direct  that  the  subject-matter  to  which  the  order 
relates,  together  with  the  order,  shall  be  submitted  to  the 
consideration  and  decision  of  a  judge  of  the  Court  of 


(y) 

(») 


Rule  17.  (a)  Rales  10. 11. 

Rule  18.  (6)  16  &  17  Yict.  c.  137,  i.  36. 
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Part  i.    Chancery,  in  which  case  no  further  proceedings  may  be 

taken  in  the  county  court  with  respect  to  the  matter  in 

question  (c). 

Order,  how  Order ^  hofv  enforced.] — Subject  to  any  orders  which  may 
enforced,  be  made  by  the  Lord  Chancellor  all  proceedings  in  the 
county  court,  and  all  orders  and  directions  made  or  given 
by  virtue  of  the  jurisdiction  created  by  the  Charitable  Trusts 
Act,  are  subject  to  the  same  rules  and  regulations,  and 
have  the  same  effect,  and  may  be  registered,  enforced,  and 
executed  in  the  same  manner  as  the  other  proceedings, 
orders,  judgments,  and  directions  of  the  court  under  its 
ordinary  jurisdiction  ;  and  the  county  court,  with  the  con- 
sent of  the  Board,  may  rescind  or  vary  any  order  which 
has  been  previously  made,  without  prejudice  to  any  act 
or  matter  in  the  meantime  done  under  such  order;  and 
for  executing  and  putting  in  foice  any  order  made  by  a 
county  court,  every  judge  may  exercise  aJl  the  powers  which 
are  given  by  the  9  &  10  Vict.  c.  95,  for  enforcing  the  pay- 
ment of  a  debt,  damages,  or  costs  (d). 

Appeal.  AppeaL] — ^When  any  person  (other  than  the  attorney- 

general  acting  ex  officio)  is  aggrieved  by  or  dissatisfied 
with  an  order  made  oy  a  county  court  in  respect  of  a  cha- 
rity, he  may,  within  one  calendar  month  after  the  making 
of  the  order,  give  notice  in  writing  to  the  court,  which 
notice  must  state  the  grounds  of  appeal,  and  may  be  served 
by  post  or  otherwise,  as  the  registrar  directs  (e),  and  also  to 
^  the  Boardf  that  he  is  desirous  to  appeal  against  it ;  and  if 
the  Board  think  it  reasonable  and  proper  that  the  appeal 
should  be  entertained,  and  give  a  certificate  to  that  effect, 
the  county  court  must  suspend  any  proceedings  upon  the 
order  appealed  against  during  such  time  as  the  circum- 
stances may  require ;  and  the  Board,  if  they  so  think  fit, 
may  require  the  person  giving  notice  of  appeal  to  become 
bound  with  two  sufficient  sureties,  to  be  approved  by  the 
registrar  of  the  county  court,  to  the  treasurer  of  the  court,  in 
such  sum  as  the  Board  think  reasonable,  to  pay  such  costs 
of  the  proceedings  on  the  appeal  as  may  be  ordered  to  be 
paid  by  the  appellant ;  and  also,  if  the  Board  think  fit,  to 
indemnify  the  charity  against  the  costs  and  expenses  of  the 
appeal  (/). 

A  bond  executed  under  this  provision  is  exempt  from 
stamp  duty. 

(c)  16  &  17  Vict.  c.  137,  s.  37.  (e)  Rule  19. 

(d)  lb.  s.  38.  (/)  16  &  17  Vict.  o.  137,  u.  39. 
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The  attoniey-general  (acting  ex  officio)  may,  however,  Cr.  xxiit. 

at  any  time  within  three  calendar  months  after  the  making 

an  order  by  a  county  court,  lodge  and  prosecute  an  ap- 
peal against  it  without  giving  any  notice  or  becoming 
bound  (g). 

Where  an  order  allowing  an  appeal  has  been  made,  the 
person  allowed  to  appeal  must,  within  three  calendar 
months,  present  a  petition  to  the  Court  of  Chancery,  setting 
forth  the  order  appealed  against,  and  the  order  allowing  the 
appeal,  and  praying  such  relief  as  the  ease  may  require ; 
and  upon  the  hearing  of  the  petition  the  court  may  confirm, 
vary,  or  reverse  the  order  appealed  against,  or  may  remit 
it  to  the  county  court  by  which  it  was  made,  witii  or  with- 
out any  declaration  or  directions  in  relation  to  it,  or  may 
proceed  in  relation  to  the  charity  to  which  it  relates  as  in 
the  case  of  an  application  to  a  judge  of  the  Court  of  Chan- 
cery at  chambers ;  and  any  judge  sitting  at  chambers  or 
in  open  court  may  make  any  orders  or  directions  in  relation 
to  the  matter  of  the  order  as  he  sees  fit,  or  the  court  may 
make  such  other  order  in  relation  to  it  as  may  seem  just, 
and  as  might  be  made  in  the  case  of  a  sidt  regularly  insti- 
tuted, or  a  petition,  as  the  case  may  require. 

If  the  party  allowed  to  appeal  does  not,  within  three 
calendar  months,  present  the  petition  of  appeal,  the  order 
against  which  it  was  allowed  is  final ;  and  in  case  any  costs 
adjudged  on  it  to  be  paid  by  the  party  allowed  to  appeal  are 
not  paid,  the  bond  may  be  put  in  sui^  and  the  money  reco* 
▼ered  may  be  applied  to  indemnify  the  charity  estate,  or  the 
person  damnified  or  otherwise,  as  the  justice  of  the  case  may 
require,  and  as  the  court  or  judge  by  whom  the  appeal  has 
been  heard  may  think  fit  (A). 

Court  FeesJ} — Where  the  annual  income  of  a  charity  Court  fees, 
exceeds  10/.,  the  court  fees  are  payable  as  in  cases  within 
the  ordinary  jurisdiction  of  the  court,  without  prejudice  to 
the  privil^e  of  the  attomey-genend  as  to  costs,  and  the 
charitable  ftmds  may  be  made  liable  to  the  payment  thereof, 
at  the  discretion  of  the  judge  (t). 

Where  the  annua!  income  of  the  charity  does  not  exceed 
the  sum  of  10/.,  no  fees  of  court  are  payable  out  of  the  funds 
of  the  charity ;  nor  are  any  fees  paid  by  any  party  to  the 
proceeding,  unless  the  judge  orders  {K), 

Where  more  than  one  charity  is  joined  in  one  application, 
one  set  of  court  fees  only  are  payable,  such  fees  being 

{jSi)  16  &  17  Viet.c.  137«  i.  39.  (t)  Role  13. 

(A)  lb.  I.  40.  (A)  Role  14. 
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Part  i.    calculated  on  tlie  aggregate  amount  of  the  incomes  of  the 

charities  so  joining  {I), 

Where  court  fees  are  payable,  they  are  calculated  accord- 
ing to  the  scale  of  fees  applicable  to  proceedings  for  the 
recovery  of  tenements  under  the  9  &  10  Vict.  <5.  95,  s.  122, 
the  annual  income  of  the  charity,  like  the  annual  rent  of 
the  tenement,  being  treated  as  the  basis  of  calculation  (m). 

(J)  Role  15.  by  19  &  20  Vict  c.  108.    Bee, 

(m)  Rule  16.  Sect.  122  of  the  now,  w.  50  and  52  of  the  latter 
9  &  10  Yictc.  95,  is  now  repealed      act* 
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CHAPTER  XXIV. 

Jurisdiction  under  the  Friendly  Societies  Act, 
18  &  19  Vict.  c.  68;  the  Industrial  and  Provi- 
dent Societies  Act,  15  &  16  Vict.  c.  31 ;  and  the 
Literary  and  Scientific  Institutions  Act,  17  &  18 
Vict.  c.  112  (a). 


Friendly  Societies. 

Industrial  and  Provident 
Societies. 


Literary  and  Scientific  In' 

etittUions. 
Mode  of  Proceeding. 
Fees. 


Friendly  /Soci^&w.]— By  sect.  41  of  the  18  &  19  Vict  Friendly 
c.  63,  "  An  act  to  consolidate  and  amend  the  laws  relating  to  ^^^^^^^^^ 
Friendly  Societies,"  *'  In  all  Friendly  Societies  established 
under  this  act  or  any  of  the  said  repealed  acts,  all  applications 
for  the  removal  of  any  trustee,  or  for  any  other  relief,  order, 
or  direction,  or  for  the  settlement  of  disputes  that  may  arise 
or  may  have  arisen  in  any  society,  the  rules  of  which  do  not 
prescribe  any  other  mode  of  settling  such  disputes,  or  to 
enforce  the  decision  of  any  arbitrators,  or  to  hear  or  deter- 
mine any  dispute,  if  no  arbitrator  shall  have  been  appointed 
or  if  no  decision  shall  be  made  by  the  said  arbitrators 
within  forty  days  after  application  has  been  made  by  the 
member  or  person  claiming  through  or  under  a  member  or 
under  the  rules  of  the  society,  shall  be  made  to  the  county 
court  of  the  district  within  which  the  usual  or  principid 
place  of  business  of  the  society  shall  be  situate ;  and  such 
court  shall,  upon  the  application  of  any  person  interested  in 
the  matter,  entertain  such  application  {b)y  and  give  such  re- 
lief, ^and  make  such  orders  and  directions  in  relation  to  the 
matter  of  such  application,  as  hereinafter  mentioned,  or  as 
may  now  be  given  or  made  by  the  Court  of  Chaucery  in 
respect  either  of  its  ordinary  or  its  special  or  statutory 
jurisdiction ;  and  the  decision  of  such  coimty  court  upon 

(a)  The  provuioni  of  these      to  prevent  the  necessity  of  print- 
acts,  affecting  the  jurisdiction  of      ing  them  in  the  Appendix, 
the  county   courts,    being   very  {b)  See  form  of  sammons,  102»y 

short,  have  been  giren  verbatim      App.  p.  148. 

Z6 
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Part  i.     and  in  relation  to  such  application  as  aforesaid  shall  not  be 

subject  to  any  appeal/* 

By  sect.  42,  '<  In  all  cases  where  the  order  of  such  county 
court  shall  be  for  the  payment  of  money,  the  same  may  be 
enforced  in  the  same  manner  as  the  ordinary  judgments  of 
such  court  are  enforced ;  but  where  the  order  of  the  said 
court  shall  be  for  the  doing  of  some  act,  not  being  for  the 
payment  of  money,  it  shall  be  lawful  for  the  judge  of  such 
county  court  in  his  said  order  (c)  to  order  the  party  to  do 
such  act,  or  that  in  default  of  his  doing  it  he  shall  pay  a 
certain  sum  of  money  ;  and  in  case  he  refuse  or  n^lect  to 
do  the  act  required,  upon  demand  in  that  behalf,  the  sum 
of  money  or  penalty  in  the  said  order  may  then  be  recovered 
in  the  same  manner  as  a  judgment  for  debt  or  damages  in 
such  court  (d) ;  and  it  shall  not  be  lawful  to  remove  the  same 
by  certiorari  or  other  writ  or  process  to  any  superior  court 
of  record." 

By  sect.  44,  "In  the  case  of  any  friendly  socie^  established 
for  any  of  the  purposes  mentioned  in  Section  I  A.  (e)  of  this 
act,  or  for  any  purpose  which  is  not  illegal,  having  written 
or  printed  rules,  whose  rules  have  not  been  certified  by  the 
registrar,  provided  a  copy  of  such  rules  shall  have  been 
deposited  with  the  registrar,  every  dispute  between  any 
member  or  members  of  such  society,  and  the  trustees, 
treasurer,  or  other  officer,  or  the  committee  of  such  society, 
shall  be  decided  in  manner  hereinbefore  provided  with 
respect  to  disputes,  and  the  decision  thereof,  in  the  case  of 
societies  to  be  established  under  this  act,  and  the  sections 
in  this  act  provided  for  such  decision,  and  also  the  section 
in  this  act  which  enacts  a  punishment  in  case  of  fraud  or 
imposition  by  an  officer,  member,  or  person,  shall  be  appli- 
cable to  such  uncertified  societies :  provided  always,  that 
nothing  herein  contained  shall  be  construed  to  confer  on 
any  such  society  whose  rules  shall  not  have  been  certified 
by  the  registrar,  or  any  of  the  members  or  officers  of  such 
society,  any  of  the  powers,  exemptions,  or  facilities  of  this 
act,  save  and  except  as  in  and  by  this  section  is  expressly 
provided." 

By  sect.  13,  *'  It  shall  be  lawful  for  the  members  of  any 
society  heretofore  formed  and  established,  or  hereafter  to 
be  formed  and  established,  at  some  meeting  thereof  to  be 
specially  called  in  that  behalf,  to  dissolve  or  determine  the 
same  by  consent:    provided  that  no  society  established 


howdi*- 
BoWed. 


(c)  See  form  of  order,  104, 
App.  p«  149. 

(<f)  See  form  of  order  for  a 
warrant  to  iuue,  104  ;  and  form 
of  warrant,  105,  App.  p.  149. 


(«)  Theae  are, — 1.  For  pay- 
ments on  death.  2.  For  relief  m 
sicknesi,  &c.  3.  For  any  oUier 
purpose  authoriaed  by  Secfetary 
ofSUte. 
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under  this  or  any  act  relating  to  friendly  societies  shall  be  Cii.  xxiv. 

dissolved  or  determined  without  obtaining  the  votes  of 

consent  of  five-sixths  in  value  of  the  then  existing  members 
thereof,   including  the  honorary  members,  if  any,  to  be 
ascertained  in  manner  hereinafter  mentioned,  nor  without 
the  consent  of  all  persons,  if  any,  then  receiving  or  then 
entitled  to  receive  any  relief,  annuity,  or  other  benefit  from 
the  funds  thereof,  to  be  testified  under  their  hands  indivi- 
dually  and  respectively,  unless  the  claim  of  every  such 
person  be  first  duly  satisfied,  or  adequate  provision  made 
for  satisfying  such  claim ;  and  for  the  purpose  of  ascertain- 
ing the  votes  of  such  five-sixths  in  value  of  the  numbers  as 
aforesaid,  every  member  shall  be  entitled  to  one  vote,  and 
an  additional  vote  for  every  five  years  that  he  may  have 
been  a  member,  but  no  one  member  shall  have  more  than 
five  votes  in  the  whole ;  and  the  intended  appropriation  or 
division  of  the  funds  or  other  property  shall  be  fairly  and 
distinctly  stated  in  the  agreement  for  dissolution  prior  to 
such  consent  being  given ;  and  the  agreement  for  such  dis- 
solution,  duly  signed  as  aforesaid,   accompanied  with  a 
statutory  declaration  by  one  of  the  trustees,  or  by  three 
members  and  the  secretary,  taken  before  a  justice  of  the 
peace,  that  the  provisions  of  this  act  have  been  complied 
with,  shall  be  forthwith  transmitted  to  the  registrar,  to  be 
by  him  deposited  with  the  rules  of  the  society ;  and  such 
agreement  shall  thereupon  be  an  effectual  discharge  at  law 
and  in  equity  to  the  trustees,  treasurers,  and  other  officers 
of  such  society,  and  shall  operate  as  a  release  from  all  the 
members  of  the  society  to  such  trustees,  treasurers,  and 
other  officers ;  and  it  shall  not  be  lawful  in  any  society  to 
direct  a  division  or  appropriation  of  any  part  of  the  stock 
thereof,  except  for  the  purpose  of  carrying  into  effect  the 
general  interests  and  objects  declared  in  the  rules  as  origin- 
ally certified,  unless  the  claim  of  every  member  is  first  duly 
satisfied,  or  adequate  provision  be  made  for  satisfying  such 
claims ;  and  in  case  any  member  of  such  society  shall  be 
dissatisfied  with  such  provision,  it  shall  be  lawful  for  him 
or  her  to  apply  to  the  judge  of  the  county  court  of  the 
district  within  which  the  usual  place  of  business  of  the 
society  is  situated  for  relief  or  other  order ;  and  the  said 
judge  shall  have  the  same  powers  to  entertain  such  appli- 
cation, and  to  make  such  order  or  direction  in  relation 
thereto  as  he  may  think  the  justice  of  the  case  may  require, 
as  hereinafter  is  enacted  in  regard  to  the  settlement  of  dis- 
putes ;  and  in  the  event  of  the  dissolution  or  determination 
of  any  society,  or  the  division  or  appropriation  of  the  funds 
thereof,  except  in  the  way  hereinbefore  provided,  any  trustee 
or  other  officer  or  person  aiding  or  abetting  therein  shall,  on 

i6 
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Part  i.    conviction  thereof  by  two  justices,   be  committed  to  the 

common  gaol  or  house  of  correction,  there  to  be  kept  to 

hard  labour  for  any  term  not  exceeding  three  calendar 
months,  as  to  such  justices  shall  seem  meet." 

Industrial  Industrial  and  Provident  Societies.'] — By  sect.  48  of 
;^d  Pron-  the  above  act,  18  &  19  Vict.  c.  63,  "  All  the  provisions  of 
this  act  shall  apply  to  all  societies  constituted  under  the 
Industrial  and  Provident  Societies  Act,  1852,  in  the  same 
manner  as  the  laws  in  force  relating  to  friendly  societies  at 
the  date  of  the  passing  of  the  said  Industrial  and  Provident 
Societies  Act,  1852,  are  by  the  said  last-mentioned  act 
directed  to  apply  to  societies  constituted  thereunder ;  and 
the  limitation  hereinbefore  contained  of  the  amount  of 
annuities  and  sums  payable  on  the  death  of  any  person,  or 
on  any  other  contingency,  in  the  case  of  societies  esta- 
blished under  this  act,  shidl  apply  to  all  societies  constituted 
under  the  said  Industrial  and  Provident  Societies  Act, 
1852." 
Serrioe  By  sect.  7  of  17  &  18  Vict,  c  25,  amending  the  Indus- 

under  in-  trial  and  Provident  Societies  Act,  1852,  <<  In  all  cases 
diutml  uid  therein  jt  may  be  necessary  for  any  person  to  serve  any 
societies,  summons,  demand,  or  notice,  or  any  writ  or  other  proceed- 
ing, at  law  or  in  equity,  or  otherwise,  upon  any  such  society, 
service  thereof  respectively  on  the  secretai^  of  the  said 
society,  or  by  leaving  the  same  at  the  head  office  for  the 
time  being  of  the  said  society,  or  in  case  such  secretary 
shall  not  be  found  or  known,  then  service  thereof  on  any 
agent  or  officer  employed  by  the  said  society,  or  by  leaving 
the  same  at  the  usual  place  of  abode  of  such  agent  or 
officer,  shall  be  deemed  good  and  sufficient  notice  of  the 
same  respectively  on  such  society." 


Literary 
and  scien- 
tific insti- 
tations. 


Literary  and  Scientijic  InstittUions.'] — By  sect  29  of 
17  &  18  Vict,  c  112,  «*  The  Literary  and  Scientific  Insti- 
tutions Act,  1854,"  **  Any  number  not  less  than  three- 
fifths  of  the  members  of  any  institution  may  determine  that 
it  shall  be  dissolved,  and  thereupon  it  shall  be  dissolved 
forthwith^  or  at  the  time  then  agreed  upon,  and  all  neces- 
sary steps  shall  be  taken  for  the  disposed  and  settlement  of 
the  property  of  the  institution,  its  claims  and  liabilities, 
according  to  the  rules  of  the  said  institution  applicable 
thereto,  if  any,  and  if  not,  then  as  the  governing  body  shall 
find  expedient ;  provided,  that  in  the  event  of  any  dispute 
arising  among  the  said  governing  body  or  the  members  of 
the  institution,  the  adjustment  of  its  affairs  shall  be  referred 
to  the  judge  of  the  county  court  of  the  district  in  which  the 
principal  building  of  the  institution  shall  be  situated,  and 
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he  shall  make  sach  order  or  orders  in  the  matter  as  he  shall  Ch.  zxit. 

deem  requisite,  or,  if  he  find  it  necessary,  shall  direct  that 

proceedings  shall  he  taken  in  the  Court  of  Chancery  for  the 
adjustment  of  the  affairs  of  the  institution." 

By  sect.  30,  *'  If  upon  the  dissolution  of  any  institution 
there  shall  remain,  after  the  satisfaction  of  all  its  dehts  and 
liabilities,  any  property  whatsoever,  the  same  shall  not  be 
paid  to  or  distributed  among  the  members  of  the  said  insti- 
tution, or  any  of  them,  but  shall  be  given  to  some  other 
institution,  to  be  determined  by  the  members  at  the  time  of 
the  dissolution,  or  in  default  thereof  by  the  judge  of  the 
county  court  aforesaid ;  provided,  however,  that  tHs  clause 
shall  not  apply  to  any  institution  which  shall  have  been 
founded  or  established  by  the  contributions  of  shareholders 
in  the  nature  of  a  joint  stock  company.** 

Mode  of  Proceeding.] -'In  proceedings  in  the  county  Mode  of 
courts  under  the  above  acts,  a  plaint  must  be  entered,  and  a  proceeding, 
summons  be  issued  thereon,  and  the  rules  and  practice 
adopted  with  respect  to  such   proceedings,  so  far  as  the 
same  are  applicable  (f). 

Where  a  defendant  is  a  trustee,  member  of  the  general 
committee  of  management,  treasurer,  or  other  officer  of  an 
institntion  or  society  established  under  any  of  the  above  acts, 
the  summons  must  be  served  in  the  mode,  if  any,  prescribed 
by  the  act  under  which  any  such  institution  or  society  is  esta- 
blished or  regulated,  and  if  no  mode  of  service  is  thereby 
prescribed,  then  at  the  usual  place  of  business  of  the  in- 
stitution or  society,  and  if  there  be  no  such  place  of 
business,  then  according  to  the  ordinary  practice  of  the 
court  {g). 

Fees."] — By  order  of  the  Treasury,  dated  2 1st  November  Fees. 
1856,  the  same  fees  are  to  be  taken  in  proceedings  under 
these  acts  as  upon  the  entry  and  hearing  of  a  plaint,  to  be 
estimated  upon  the  amount  in  dispute,  and  if  no  amount  is 
in  dispute,  or  it  be  not  ascertained,  then  as  upon  a  claim  for 
20/. :  but  in  proceedings  under  the  Friendly  Societies  or 
the  Industrial  and  Provident  Societies  Acts,  if  the  applica- 
tion is  not  for  the  payment  of  money,  the  fees  are  to  be 
estimated  upon  the  sum  or  penalty  which  the  applicant  may 
intend  to  apply  to  the  court  to  order  the  payment  of,  in  case 
of  refusal  or  neglect  to  comply  with  its  order  {h). 

(/)  Rnle  186.  (g)  Rule  187. 

(A)  See  antef  p.  32. 
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Out  ofJurisdictioiu 

Necessaries, 

Imprisonment  no  Satis- 
faction. 

Discharge  on  Payment. 


Jorifldic-  Jurisdiction.^ — The  jurisdiction  of  the  county  courts, 

tion.  which  enables  the  judge  to  imprison,  for  a  period  not 

exceeding  forty  days,  defendants  against  whom  a  judgment 
for  a  debt  not  exceeding  20Z.  (a),  exclusive  of  costs,  has 
been  obtained  in  any  competent  court,  is  created  by  the 
8  &  9  Vict.  c.  127,  and  10  &  11  Vict.  c.  102  (6).  The 
statute  7  &  8  Vict  c.  96,  having  by  s.  57  abolished  arrest 
for  judgment  debts  under  202.,  exclusive  of  costs ;  by  the 
8  &  9  Vict.  c.  127,  power  was  given  to  the  commissioners 
of  bankruptcy  and  judges  of  certain  inferior  courts,  to 
summon  such  judgment  debtors;  and  if  they  failed  to 
attend,  or  make  satisfactory  answers,  or  had  been  guilty  of 
fraud  or  the  like,  to  commit  them.  The  powers  created  by 
this  act  were  by  the  10  &  11  Vict.  c.  102,  s.  4,  transferred, 
so  far  as  the  country  districts  are  concerned,  to  the  county 
courts.  The  jurisdiction  of  the  London  district  is  trans- 
ferred to  the  Insolvent  Court  in  London. 

Registrar         Registrar  and  Sailiff.] — By  s.  5,  the  clerk  of  the 
and  bailiff,  county  court  is  to  perform  the  duties  of  registrar ;  and  the 

high  bailiff  and  his  assistants,  those  of  messenger  under  the 

former  act. 

(a)  The  act  applies  to  cases  in  .Fbii/to,  15  M.  &  W.  612. 
which,  although  the  existing  debt  (6)  See  8  &  9  Vict.  c.  127, 

does  not  exceed  20/.,  the  original  App.  p.  181 ;  and  10  &  11  Vict, 

judgment  was  for  more.  Bxparie  c  102,  App.  to  Part  IL,  p.  121. 
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Ckunstl  and  Attomeys.]    In  making  applications  to  Ch.  xxy, 
the  court,  parties  need  not  employ  either  counsel  or  attor-  QoQQgei 
ney  (c).  and  attor- 

Fees,] — The  fees  which  are  to  be  paid  (d)  to  the  clerks  Fees. 
and  bailiffs  (under  the  old  act,  to  the  registrars  and  mes- 
sengers of  the  Insolvent  Court,  and  to  the  clerks  and 
bailiffs  of  other  courts),  are  prescribed  in  schedules  C. 
and  D.  of  the  8  &  9  Vict.  c.  127 ;  but  they  may  be 
varied  by  order  of  the  Secretary  of  State^  with  the  consent 
of  the  Commissioners  of  the  Treasury  (e).  They  are  as 
follows: — 


FEES  TO  BE  TAKEN  BT  THE  REQISTBAR  OP  THE  COURT  (/). 


On  ilUag  application  for  lommooB  .       .      - 

For  rammone  .--.... 

Order 

For  every  examination    -       -       -       -       - 

For  every  warrant    ------ 

On  filing  affidavits  or  other  docomente   - 

For  eifery  learcb      ----- 

For  regieteriag  every  oider     -       .       -       . 

For  oopiee  of  any  docmnentf  filed,  l|<f.  per 
folio  of  ninety  worda. 


If  debt 

If  under 

40«. 


-  b 

-  0 


-  6 

-  8 

-  -6 

-  6 

-  6 


If  61. 

and  under 

lOl. 


§,  d, 

-  0 

-  0 
1  6 

-  0 

-  9 

-  0 

-  0 

-  0 


101. 

and  not 

exceeding 

901. 


d. 


BAIUFFS  AND  SESJEAITFS  FEES. 

On 
Demandi 

not 
exceeding 

40r. 

On 

Demand* 
exceeding 

40f. 

and  not 

exceeding 

On 

Demands 
exceeding 

57. 

and  not 

exceeding 

102. 

On 
Demandi 
exceeding 

10/. 

For  caUidg  every  plaintiff  or  defen- 
dant     

For  MTving  every  lomraoni,  order, 
or  enbiKBna  within  one  mile  of  the 

r.  tf. 

-    9 

«.  d, 

-  8 

-  0 

-  8 

9.  d, 

-  S 

-10 

-  4 

«.  d. 

If  above  one  mile,  then  extra 
for  every  mile  not  exceeding 
•even  mUai  from  tbe  coort- 
houie    -       -      -       -      - 

-    9 

-    4 

(e)  8  &  9  Viet.  c.  127,  s.  6. 

(d)  10  &  11  Vict  c  102,  8. 13. 

(e)  10  &  11  Vict.  0. 102,  s.  13. 
(/)  These  fees  are  allowed  by 

the  act  to  be  taken  by  the  regis- 


trar in  b&nkmptoy ;  but  by  10  & 
11  Vict  c.  102,  s.  13,  they  are 
to  be  taken  by  the  clerk  of  the 
court. 
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For  the  ezecution  of  any  warrant, 
liNGept,  or  attachmoat  agalnit  the 
goodif  or  body      -       .       .       . 

If  above  one  mile,  then  extra 
for  every  mile  not  exceeding 
seven  milea  from  the  oourt- 
houM    •       •       -       -       - 


On 
Demand! 

not 
exceeding 

40«. 


1    - 


If  an  aasintant  nijeant  should  be 
necessary  in  the  Judgment  of  the 
court,  then  for  assistant 

If  above  one  'mile,  then  extra 
for  every  mile  not  exceeding 
seven  miles  from  the  court- 
house   -       -       -       -       - 

For  carrying  every  plaintiff;  defen- 
dant, or  delinquent  to  prtoon  (in- 
cluding all  expenses  and  assla- 
tants),for  every  mile  •       -       - 


-    0 


-    2 


On 
Demands 
exceeding 

40«. 

and  not 

exceeding 


-    0 


1  6 

-  8 

1  - 

-  8 


-    0 


'On 
Demands 
exceeding 

51. 

and  not 

exceeding 

lOi. 


s.  tf. 

%  6 

-  4 

-  4 


On 
Demands 
exceeding 

10/. 


-    0 


8  - 

<-  4 

1  6 

-  4 


-    6 


rnoDB  to 
debtor. 


Application  Application  and  Summons  to  Debtor.^^hxLj  creditor 
and  sum-  ^i^q  has  obtained  a  judgment  for  a  sum  not  exceeding  20/., 
besides  costs,  may,  on  application  in  writing,  in  the  form 
given  in  the  schedule  to  the  act  (A),  obtain  from  the  registrar 
of  the  court  of  the  district  within  which  the  debtor  resides, 
a  summons  requiring  him  to  appear  before  the  court,  and 
answer  such  questions  as  are  put  to  him,  touching  his  not 
having  paid  the  debt  (t). 

Witnesses.  Witnesses,'] — ^Witnesses  whose  evidence  is  material,  may 
be  summoned  in  the  same  way  as  under  the  Protection  Act, 
7  &  8  \rict.  c.  96  (k). 

Examinatunu] — On  the  appearance  of  the  debtor  before 
the  judge  at  the  time  appointed  in  the  summons,  he  is  to 
be  examined  by  the  judge ;  and  if  the  creditor  thinks  fit,  he 
may  interrogate  him,  touching  the  manner  and  time  of  his 
contracting  the  debt,  the  means  and  prospect  of  payment  he 
then  had,  the  property  or  means  of  payment  he  still  has  or 
may  have,  and  the  disposal  he  may  have  made  of  any  pro- 
perty  since  contracting  the  debt.  The  creditor  may  also 
be  examined  by  the  judge,  if  he  thinks  fit,  touching  his 


Examina- 
tion. 


(A)  App.  p.  184.  The  appli- 
cation shoold  be  signed  by  the 
creditor ;  if'  by  hii  attorney,  it  is 
insufficient,  IZe  — ,  7  L.  T.  118. 

(t)  8  &  9  Vict  c  127,  s.  1. 


See  form  of  summons,  App.  p. 
184. 

(k)  SSc9  Tict.  c.  127,  ■.  23. 
See  form  of  summons,  App.  p. 
185. 


Commitment. 
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daim  against  the  debtor ;  and  if  the  debtor  thinks  fit  be  Ch.  xzv. 
interrogated  by  him,  touching  the  claim  (/). 

Order  far  Paymmt.]~^The  judge  may  make  an  order  Order  for 
on  the  debtor  for  the  payment  of  die  debt  by  instahnents  payment. 
or  otherwise  (m). 

Commitment,] — If  the  debtor  does  not  attend  as  required  Commit- 
by  the  summons,  and  does  not  allege  a  sufficient  excuse  for  meat 
not  attending,  or,  if  attending,  he 

Shall  re^e  to  disclose  his  property,  or  his  transactions  When, 
respecting  the  same,  o't  respecting  the  contracting 
of  the  debt  (m) ; 
Or  shall  not  make  answer  thereof  to  the  satisfaction  of 

the  commissioner  or  court ; 
Or  shall  appear  to  such  commissioner  or  court  to  have 

been  guilty  of  fraud  in  contracting  the  debt  (n) ; 
Or  of  haying  wilfully  contracted  it  without  reasonable 

prospect  ci  being  able  to  pay  it ; 
Or  of  having  concealed  or  made  away  with  his  property 

in  order  to  defeat  his  creditors ; 
Or  if  he  appears  to  have  the  means  of  paying  the 
same  by  instalments  or  otherwise,  and  shall  not  pay 
the  same  at  such  times  as  the  commissioner  or  court 
shall  order,  or  as  the  court  shall  have  ordered  in 
which  the  original  judgment  shall  have  been  obtained 
or  order  made; 
Then  the  judge  may  order  such  debtor  to  be  committed,  Form  of. 
for  any  time  not  exceeding  forty  days  (o)  to  the  common 
gaol,  wherein  the  debtors  under  judgment  and  in  execution 
of  the  superior  courts  of  justice  may  be  confined,  within  the 
county,  city,  borough  or  place  in  which  such  debtor  is  re- 
sident, or  to  any  other  gaol  or  debtors'  prison  within  the  same 
county,  city,  borough  or  place  which  shall  by  any  declaration 
of  one  of  her  Majesty's  principal  secretaries  of  state  be 
allowed  as  a  place  ai  imprisonment  under  the  act,  so  long  as 
such  declaration  shall  remain  in  force  and  unrevoked  (p). 

Tlie  order  need  not  be  under  seal  (q).  It  is  sufficiently 
certain  if  it  directs  that  the  party  be  imprisoned  for  forty 
days,  though  it  bears  no  date  and  does  not  say  from  what 
time  the  imprisonment  shall  commence  {q)* 


(0  8  &  9  Vict.  0. 127, 1.  1. 

(fli)  lb.  See  forms  of  order, 
App*  p.  185. 

(n)  With  respect  to  these  of- 
ftnoesy  see  remarks, /im/.  Part  11^ 
p.  37,  upon  similar  offences  uider 
the  Insolvent  Act 

(o)  See  forms  of  order,  App. 
pp.  186,  187.  It  need  not  be 
nnder  the  seal  of  the  court.    Re 


Bowdier,  11  L.  T.  289.  The 
duration  of  the  imprisonment  mm 
from  the  time  at  which  the  pri- 
soner is  actnally  lodged  in  gaol, 
Ex  parte  Foulkee,  15  M.  &  W. 
612 1  Be  Bowdier,  12  Q.B.  612. 

(j?)  8  &  9  Yict.  c.  127,  s.  1. 

Iq)  Bowdler'e  caee,  12  Q.  B. 
612,  orermling  Be  FMeker,  1  D. 
&  L.  726. 
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Execution  of  Order, 


Parti.  It  Has  been  doubted  whether  an  order  of  commitment 
upon  non-payment  at  the  time  ordered,  can  be  embodied  in 
the  original  order  to  pay  (r) ;  and  it  has  been  decided  that 
when  an  order  has  been  made  for  payment  by  instalments 
which  is  neglected,  the  judge  cannot  grant  a  warrant  for 
commitment  against  the  debtor,  without  first  summoning 
him  to  shew  cause  why  he  has  omitted  to  comply  with  the 
order  (s).  In  the  case  of  non-payment  the  practice  is  to 
issue  and  serve  a  rule  nm  upon  the  debtor,  calling  on  him 
to  shew  cause  why  the  debt  has  not  been  paid  {t)»  The 
debtor  on  the  receipt  of  this  may  admit  the  debt  and  consent 
that  an  order  shall  be  made  for  its  payment  in  the  manner 
agreed  upon. 


fixecutioii 
of  order. 


Out  of  ju- 
risdiction. 


Wearing 
appareli  &c. 


Imprison- 
ment no 
satisfaction. 

Discharge 
on  pay- 
ment. 


Eocecution  qf  Order.]  ^The  bailiff  to  whom  the  order 
is  issued  is  empowered  to  take  the  body  of  the  person  against 
whom  the  order  is  made,  and  all  constables  and  other  peace 
officers  within  their  several  jurisdictions  must  aid  in  the 
execution  of  every  such  order ;  and  no  protection,  or  interim 
or  other  order  issuing  out  of  any  court  of  bankruptcy  or 
for  the  relief  of  insolvent  debtors,  nor  any  certificate  ob- 
tained after  such  order  for  imprisonment  under  the  act,  is 
available  to  any  debtor  imprisoned  under  such  order  (u). 
The  warrant  being  backed  by  a  justice  may  be  executed  in 
his  district  out  of  the  jurisdiction  of  the  court  from  which 
it  issued  (v). 

The  wearing  apparel  and  bedding  of  the  debtor,  or  his 
family^  and  the  tools  and  implements  of  his  trade,  not 
exceeding  in  the  whole  the  value  of  5/.,  are  exempt  from 
seizure  {w)* 

The  imprisonment  does  not  operate  as  a  satisfaction  or 
extinguishment  of  the  debt  or  demand ;  but  any  person  im- 
prisoned who  has  paid  or  satisfied  the  debt  or  demand,  or 
the  instalments  thereof  payable,  and  the  costs  remaining 
due  at  the  time  of  the  order  of  imprisonment  being  made, 
and  all  subsequent  costs,  may,  upon'  entry  of  such  payment 
endorsed  on  the  order  signed  by  the  plaintiff,  or  his  attorney, 
be  dischatged  out  of  custody  by  leave  of  the  judge  (x). 


(r)  Per  Cresswell,  J.,  £x jMEr^« 
Kinmng,  4  C.  B.  529.  It  would 
seem  it  cannot,  from  the  case  of 
Ahl^  ▼.  Daie,  1 L.  M.  &  P.  626. 
S.  C,  20  L.  J.,  C.  P.,  33. 

(«)  Ex  parte  Kinning,  4  C.  B. 
507.  S.C.,  IOCI.B.730.  JTtii- 
ninff  T.  Buchitnanf  8  C.  B.  271. 


S.  C,  18  L.  J.,  C.  P.,  352.  See 
also  Abley  t.  Dale,  ante ;  Dixon 
y.  Hambrook,  15  L.  T.  562. 

(t)  See  form,  App.  p.  187. 

(u)8  8c9  Vict  c.  127.  s.  2. 

(v)  lb.  s.  22. 

(w)  lb.  8.  8. 

(x)  S&9  Viet.  c.  127,  s.  3. 
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ARREST   OF   ABSCONDING   DEBTORS. 
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Jurisdiction.'] — In  order  to  prevent  frauds  practised  Jurisdic- 
upon  creditors  by  their  debtors  leaving  this  country,  and  ^on* 
to  give  a  more  expeditious  mode  of  arrest  (a),  slat.  14  &  15 
Vict.  c.  52,  gives  a  power  to  the  District  Commissioners 
of  Bankruptcy,  and  also  to  the  county  court  judges,  except 
those  acting  in  the  counties  of  Middlesex  and  Surrey,  upon 
application  on  behalf  of  creditors,  and  due  proof  of  a  debt 
to  the  amount  of  20/1,  to  issue  a  warrant  to  the  high  bailiff 
for  his  arrest.  As  the  mode  of  proceeding  before  the  judge 
of  the  county  court  is  similar  to  that  under  the  1  &  2  Vict. 
c.  110,  s.  8,  which  directs  how  such  an  application  shall  be 
made  to  a  judge  of  a  superior  court,  reference  may  be  had 
to  the  practice  under  the  latter  act  (Jb). 

Application  and  Proof  of  Deht^ — The  application  may  Applica- 
be  made  by  the  creditor  or  by  any  one  on  his  behalf;  ittionand 
must  be  accompanied  by  an  affidavit,  which  must  be  in-  V^  °' 
tituled  in  one  of  the  superior  courts  of  common  law,  and 
must  be  made  either  by  the  creditor  or  any  other  party. 
In  cases  in  which  affirmation  is  received  by  law,  proof  of 
affirmation  is  allowable. 


(a)  See  this  act,  App.  p.  188. 
Before  it  passed,  the  arrest  of  an 
absooodiDg  debtor  oonld  be  pro- 
cnred  only  bj  application  to  a  judge 
of  one  of  the  superior  courts  (see 
1  &  2  Vict.c.  110,  s.  3).  So  that 
if  the  debtor  were  in  the  country, 


and  more  especially  if  he  were 
near  the  coast,  be  would  have 
opportunity  to  effect  an  escape 
before  the  writ  of  eapuu  for  his 
arrest  could  be  procured. 
(h)  See  1  Chit.  Arch.  652. 
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Part  i.        The  affidavit  must  state  that  a  debt  of  201.  or  upwards 

is  owing  to  the  creditor  who  applies,  and  is  then  payable 

from  the  person  or  persons  against  whom  the  application 
is  made,  and  that  there  is  probable  cause  for  believing 
that  the  debtor  or  debtors,  unless  he  or  they  be  forthwith 
apprehended,  is  or  are  about  to  quit  England  with  intent 
to  avoid  or  delay  such  creditor,  or  with  intent  to  remain 
out  of  the  jurisdiction  of  the  courts  of  law  in  England 
so  long  that  thereby  he  will  or  may  be  delayed  in  the 
recovery  of  his  debt  (c). 

The  affidavit  may  be  sworn  before  a  Commissioner  of  the 
Court  of  Bankruptcy  acting  for  any  district  in  the  country 
or  the  judge  of  any  district  county  court,  or  before  any 
person  having  authority  to  administer  oaths  in  any  of  the 
courts  of  law  ((f). 

Warrant         Warrant  and  Arrest.'] — Upon  the  judge  being  satisfied 
and  arrest  that  the  necessary  facts  are  proved  (e)  he  may  grant  a 
warrant  to  the  high  bailiff  for  the  apprehension  of  the 
debtor. 

The  warrant  must  be  in  the  form  and  indorsed  in  the 
manner  specified  in  the  schedule  to  the  act,  and  must  bear 
date  of  the  day  on  which  it  is  issued  (^).  It  must  also  be 
indorsed  with  the  amount  of  the  debt  and  costs  claimed  by 
the  plaintiff  in  the  same  manner  as  writs  of  capias  are  now 
indorsed  (^).  On  payment  of  the  amount  indorsed  all 
proceedings  will  be  stayed,  and  the  person  arrested  mav  be 
discharged  from  custody,  and  he  is  at  liberty  afterwards  to 
tax  the  costs  so  indorsed  as  if  he  had  been  arrested  under 
a  writ  of  capias  {h). 
How  eze>  The  warrant  may  be  executed  by  the  high  bailiff  at  any 
cated  ^e  within  seven  days  after  its  date,  including  the  day  of 
date,  and  the  high  bailiff  must  detain  the  debtor  until  he 
has  given  bail  according  to  the  practice  of  the  superior 
courts,  or  until  he  has  paid  the  debt  and  costs  indorsed  on 
the  warrant,  or  he  is  otherwise  discharged  by  due  course  of 
law.  A  copy  of  the  warrant  must  be  served  on  the  debtor  (t). 
The  warrant  may  be  executed  in  any  part  of  England ;  but 
by  a  recent  rule  a  bailiff  may  not  be  required  to  execute  it 
out  of  the  district  of  the  court  for  which  he  has  been 
appointed,  but  if  the  person  against  whom  the  warrant  is 

(e)  14  &  15  Viet,  c  52,  i.  1.  fchedole  of  the  1  &  2  Vict  e.  110. 

(tf )  lb.  a.  2.  The  form  of  it  ia  also  given  in  the 

(e)  These  have  heen  already  schedule  to  the  14  &  15  Vict  c. 

mentioned  as   necessary  to  the  52,  and  will  be  found  in  the  App. 

affidavit  p.  191. 
,     (/)  14  &  15  Viet  c  52,  a.  1.  (A)  14  &  15  Vict,  c  52,  s.  7. 

{g)  This  indorsement  on  the         (t)  14  &  15  Vict  c.  52,  s.  1. 
writ  of  capioi  is  given  in  the 
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granted  cannot  be  found  within  the  district  of  the  court,  by  Cb.  zxyi. 

the  judge  of  which  it  is  granted,  the  bailiff  must  forthwitn 

transmit  it  to  the  bailiff  of  any  other  county  court  within 
the  district  of  which  the  party  then  is  or  is  believed  to  be, 
and  the  last-mentioned  bailiff  is  authorised  and  required  to 
execute  it,  and  otherwise  to  act  in  the  matter  in  all  respects 
as  if  the  warrant  had  been  directed  to  him  by  the  judge  of 
the  court  of  which  he  is  the  bailiff. 

The  person  to  whom  the  warrant  is  directed  must,  imme- 
diately on  its  being  executed,  indorse  a  certificate  upon  it  of 
the  time  and  place  where  the  debtor  was  arrested ;  amd  the 
production  of  the  warrant  and  certificate  to  the  sheriff  of 
the  county  where  the  warrant  issued,  or  to  the  keeper  of  the 
gaol  of  the  county,  is  a  sufficient  authority  to  the  sheriff  or 
keeper  to  detain  the  debtor  until  he  is  discharged  by  due 
course  of  law  (A). 

Fees.'] — The  fees  which  may  be  taken  in  respect  of  the  Fees, 
proceedings  and  warrant  are  specified  by  schedule  B.  of  the 
14  &  15  Vict.  c.  52  (Z),  and  are  as  follows :— < 

To  the  attorney,  for  preparing  the  afiSdavit  of  debt,  and     £.  t.  d. 
showing  that  the  debtor  is  aboat  to  abscond,  and  oath  *  -      -  10    - 
To  the  same,  for  attending  to  issue  the  warrant        -        -      -    6    8 
To  the  derk  of  the  county  court  on  the  issuing  of  a  warrant      -    5    * 
To  the  party  executing  the  warrant,  for  the  caption  -        -      1     1    - 
To  the  same,  for  every  mile  from  the  place  where  the  war- 
rant shall  be  issued  to  the  place  where  it  shall  be  executed, 
a  further  sum  of        -        -        -        -        -        -        ...g 

To  the  same,  for  every  mile  from  the  place  where  the  debtor 
shall  be  arrested  to  the  gaol  where  he  shall  be  lodged, 
the  further  sum  of-        -        -        -        -        -        --1- 


The  above  fees  may,  however,  be  altered  by  the  Secre- 
tary of  State  with  the  consent  of  the  Commissioners  of  the 
Treasury  (m).  The  costs  of  the  writ  of  summons  are  left 
as  before  [n). 

Costs  of  Warrant  and  Arrest,'] — The  costs  of  and  at-  Costs  of 
tending  the  warrant  and  arrest  are  costs  in  the  cause.     But  ''■"•"^t 
no  costs  will  be  allowed  to  a  plaintiff  unless  the  court  or  its       »"est. 
officer  is  satisfied,  by  affidavit,  or  otherwise,  that  the  plaintiff 
bad  good  reason  to  believe  that  he  would  probably  have 
failed  in  causing  the  defendant  to  be  arrested  if  he  had  pro- 
ceeded in  the  first  instance  by  application  to  a  judge  of  one 
of  the  superior  courts  for  a  writ  of  capias,  without  first 
applying  to  a  judge  of  the  county  court  (o). 


{k)  14&15  Vict.  c.  52,8.  4, 
(/)  lb.  s.  11. 
(in)  Ibid. 


{ 


n)  14  &  15  Vict  c.  52,  a.  11. 
>)  Ibid.  8. 10. 
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Part  i.        Liability  and  Protection  of  SaiUff^.] — ^The  bailiff  to 

whom  the  warrant  is  directed  is  subject  to  the  jurisdiction 

I'i'bility      of  the  court  in  which  the  action  is  brought,  or  of  any  judge 

uid  proteo-  thereof,  and  is  responsible  to  them,  and  also  to  the  person 

\j^i\jff,         at  whose  suit  it  issued,  for  its  due  execution,  in  the  same 

manner  as  sheriffs  are  responsible  for  the  execution  of  writs 

of  capias;  he  is  also  entitled  to  the  same  protection  as 

sheriffs  are  entitled  to  on  executing  such  writs  (p). 

Writ  of  Writ  of  CapiasJ] — The  warrant  issued  from  the  county 

capiu-         court  is  only  auxiliary  to  the  process  now  in  use,  and  is  void 

and  of  no  effect  as  a  protection  to  the  creditor  unless  a 

capias  is  issued  and  served  in  the  manner  provided  by  the 

act  (q). 

The  creditor  who  issues  the  warrant  must  forthwith  issue 
a  writ  of  capias^  and  also  in  cases  where  no  action  is  pend- 
ing must  before  the  issuing  of  the  writ  of  capias,  cause  a 
writ  of  summons  to  be  issued  out  of  one  of  the  superior 
courts  against  the  debtor,  and  upon  the  capias  all  mandates 
and  warrants  must  issue  according  to  the  practice  now  in 
use,  notwithstanding  the  defendant  has  been  arrested  by 
virtue  of  the  warrant,  and  the  debtor  must  if  in  custody  be 
served  with  the  writ  of  capias  within  seven  days  from  the 
date  of  the  warrant, including  the  day  of  the  date;  and 
thereupon  the  debtor  is  deemed  to  have  been  arrested  by 
virtue  of  the  capias^  and  all  proceedings  must  be  had  upon 
as  if  it  had  been  issued  prior  to  the  issuing  of  that  warrant, 
and  the  arrest  had  been  made  on  the  writ  of  capias,  and 
according  to  the  old  practice  (r). 

If  no  writ  of  capias  is  issued  and  served  within  seven 
days  from  the  date  of  the  warrant,  including  the  day  of  date, 
the  debtor  is  entitled  to  be  discharged  from  custody,  or  if 
the  deposit  has  been  made  with,  or  a  bail  bond  has  been 
given  to  the  officer,  then  the  deposit  must  be  returned  and 
tiie  bail  bond  be  given  up  to  be  cancelled  (s). 

If  the  capi(u  is  not  issued  and  served  within  the  seven 
days  it  ceases  to  have  any  operation,  nor  can  it  be  treated  as 
a  valid  capias  under  the  1  &  2  Vict  a  110.  A  second 
capias  may,  however,  be  issued  after  the  seven  days  upon 

(jf)  14  &  15  l^ct  c  52,  8.  9.  judge  of  a  ■operior  ocmrt  without 

iq'i  lb.  sect  3.  a  teh  affidtvit    Ezmmined  oo- 

r)  lb.  1.  1.    Where  a  defen*  pies  of  the  sffidarita  filed  in  tiie 

dent  haa  been  anreated  under  a  ooontj  ooui  maj  be  need  for  this 

warrant  firom  tbe  eonnty  oout  pmpoae.     Pearce  v.  Martm,  16 

under  this  aection,  an  order  to  Jur.  270, 
hold  to  ba»  under  s.  3,  of  1  &  2  (•)  14  &  15  Yict.  c.  52,  t.  6. 

Vict  c.  110,  maj  be  made  by  a 
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fresh  materials,  under  the  general  powers  given  hy  the  1  &  2  Ch.  xxti. 
Vict.  c.  110  {t).  

The  statute  directs  not  only  that  the  capias  shall  he 
issued  hut  also  that  it  shall  he  served.  It  has  heen  held 
that  this  does  not  mean  that  it  shall  he  served  in  all  cases, 
hut  only  in  those  cases  in  which  the  defendant  continues  in 
custody  and  'does  not  make  the  deposit.  If,  however,  the 
defendant  has  paid  the  deht  and  got  out  of  custody,  although 
the  capias  must  still  he  issued  it  need  not  he  served  (u). 

Effect  of  Writ  of  Capias.']"^ Am  soon  as  the  dehtor  has  Effect  of 
been  arrested,  under  the  writ  of  capias^  the  force  and  effect  ^^  ^ 
of  the  warrant  granted  by  the  county  court  ceases,  and  the  ^P^"* 
sheriff  holds  the  debtor  under  the  writ  of  capias,  as  if  he 
had  been  first  arrested  under  it,  or  in  case  he  has  made  a 
deposit  with  the  high  bailiff,  or  entered  into  the  bail-bond, 
then,  upon  delivery  to  the  officer  by  whom  he  was  arrested 
of  a  copy  of  the  warrant  granted  by  the  sheriff  upon  the 
capias,  tne  officer  must  pay  over  to  the  sheriff  the  deposit, 
or  assign  to  him  the  baU-bond,  and  the  sheriff  may  enforce 
the  bail-bond  in  his  own  name  or  assign  it  in  ike  usual 
manner.    The  sheriff  is  not,  however,  liable  for  any  default, 
misbehaviour,  or  miscarriage  of  the  person  to  whom  the 
warrant  was  addressed,  or  who  makes  the  arrest. 

Discharge  of  Defendant  on  JBat7.] — Any  person  ar-  Dischai^ 
rested  upon  any  warrant  may  forthwith,  and  before  the  of  defen- 
issuing  of  the  writ  of  capias,  pay  the  debt  and  costs  which  ^^  ^ 
are  indorsed  on  the  warrant  to  the  high  bailiff,  or  enter 
into  a  bail-bond  to  him,  with  two  sufficient  sureties,  for  the 
amount  which  is  indorsed  on  the  warrant,  conditioned  to 
put  in  special  bail  as  required  by  the  warrant,  or  to  make 
deposit  of  the  sum  indorsed  on  it,  together  with  102.  for 
costs,  and  thereupon  he  will  be  entitled  to  be  discharged 
from  custody  («). 

Application  to  Court  for  Discharge.^ — Any  person  Applica- 
for  whose  arrest  a  warrant  has  been  granted,  may  either  tion  to 
before  or  after  arrest  and  before  the  writ  of  capias  has  SJ^Lree. 
been  issued,  apply  to  any  commissioner  of  bankruptcy,  or 
county  court  judge,  or  to  any  judge  of  the  superior  courts, 
or  to  the  court  mentioned  in  the  affidavit  of  debt  or  warrant 
for  the  arrest,  for  a  summons  or  rule  calling  upon  the 
creditor  who  has  the  warrant  to  shew  cause  why  it  should 

(/)  Moiten  T.  JokMtm,  8  Ezr.         («)  Bid  t.  Vtro,  17  Jar.  737. 
63.    S.  C,  21  L.  J.,  Ezr.,  253.  \v)  15  &  16  Vict.  c.  52,  i.  5, 
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Part  i.    not  be  set  aside  (if  the  application  is  made  before  arrest), 

or  why  the  debtor  should  not  be  discharged  out  of  custody 

(if  the  application  is  made^afler  arrest),  and  the  com- 
missioner or  judge  may  make  absolute  or  discharge  the 
summons  or  rule,  and  du'ect  the  costs  of  the  application  to 
be  paid  by  either  party,  or  make  such  other  order  therein  as 
he  thinks  fit ;  but  such  order  may  be  discharged  or  varied 
by  the  court,  on  application  made  by  either  party  dissatis« 
fied  with  it  (w). 

(tr)  15  &  16  Vict.  c.  52,  i.  8. 
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CHAPTER  XXVII. 

ACKNOWLEDGMENTS   BY  MARRIED   WOMEN. 

By  the  19  &  20  Vict.  c.  108,  s.  73,  any  acknowledgment 
to  be  made  by  any  married  woman,  under  the  3  &  4  Will.  4, 
c  74,  may  be  received  by  a  judge  of  a  county  court,  in  the 
same  manner  as  the  acknowledgment  might  have  been 
received  by  a  judge  of  a  superior  court  (a). 

The  practice  before  a  judge  at  chambers  is  as  follows : — 

The  attorney  employed,  who  must  be  one  in  actual  prac- 
tice, must  ascertain  that  the  woman  acts  voluntarily,  and  is 
fully  aware  of  the  effect  of  the  deed  she  is  to  execute,  and 
that  she  is,  or  that  she  is  not,  to  receive  compensation  for  its 
execution,  so  as  to  enable  him  to  make  the  necessary  affi- 
davit (b). 

He  must  then  bring  her,  with  the  deed,  before  the  judge, 
by  whom  she,  apart  from  her  husband  and  the  attorney  (c) 
employed,  must  be  examined,  touching  her  knowledge  of 
the  deed,  and  as  to  whether  she  freely  and  voluntarily  con- 
sents to  it  (d).  When  the  judge  is  satisfied,  the  attorney  is 
called  to  hear  her  formally  acknowledge  the  deed,  which 
acknowledgment  he  is  required  to  verify  by  affidavit  (e). 
The  judge  then  signs  a  memorandum,  which  should  have 
been  previously  prepared  in  the  margin  or  at  the  foot  of 
the  deed,  identifying  the  deed  (f),  and  also  a  certificate  of 
the  taking  by  him  of  the  acknowledgment,  which  should  be 
prepared  ready  on  a  separate  piece  of  parchment  (^). 

By  this  certificate  the  judge  states  that  the  woman  was 
at  the  time  of  full  age  and  competent  understanding.  If 
the  judge  has  any  doubt  on  this  point,  it  would  appear  that 
he  must  satisfy  himself  by  reference  to  the  certificate  of  the 
attorney  or  other  person  who  has  been  able  to  certify  to 
the  fact,  and  act  according  to  his  discretion ;  for  the  act 
does  not  require  him  to  be  satisfied  in  any  particular  man- 
ner on  the  pointy  nor  direct  him  to  examine  the  woman 

J  a)  The  3  &  4  Will.  4,  c.  74,  (b)  See  form,  App.  p.  194. 

i  the  neoesfary  forms,  will  be  (e)  6.  R.,  H.  T.,  1834. 

foand  in  the  Appendix,  p.  193.  r<f)  3  &  4  Will.  4,  c.  70,  8.  80. 

See  also  Maoqneen,  on  Iinsband  (e)  See  form  of  affidavit,  App. 

and  Wife,  Part  X.,  in  which  the  p.  194. 

practice,  under  the  3  &  4  WiU.  4,  (/)  3  &  4  WilL  4,  c.  70,  i.  84. 

e.  74y  is  stated  very  faUy.  {g)  lb.  a.  84. 


21 S  Acknowledgments  by  Married  Women. 

Part  i.    herself  on  the  point,  as  it  does  with  regard  to  her  justing 

voluntarily  or  not.     The  fact,  however,  as  to  age  must  be 

positively  stated.  In  a  case  where  the  certificate  expressed 
only  a  belief  on  the  point,  it  was  not  allowed  to  be  filed  (/i). 

The  attorney  should  forthwith  file  the  certificate  of  the 
judge,  and  his  own  affidavit,  verifying  the  signature  to  the 
certificate  (t)*  &t  the  office  of  the  registrar,  at  Lancaster- 
place,  Blackfriars  Bridge ;  for  should  a  lunar  month  be 
allowed  to  elapse  without  its  being  filed,  an  order  of  a  judge 
must  be  obtained  to  authorise  the  registrar  to  receive  it. 

The  certificate  and  affidavit  are  examined  most  carefully 
by  the  r^strar,  and  if  not  found  correct,  they  are  to  be 
returned  by  him.  The  certificate  can  only  then  be  amended 
by  an  order  of  the  court  A  memorandum  of  the  receipt  of 
the  certificate  and  affidavit  will  be  given  at  the  registrar's 
office,  which  memorandum  must  be  given  up,  upon  applica* 
tion  for  the  office  copy  of  the  certificate.  This  copy  is  to 
be  received  as  evidence  of  the  acknowledgment  of  the  deed 
to  which  it  refers. 

(A)  Re  Coventry,  8  Soott,  147.  (t)  3  &  4  Will.  4,  e.  70,  i.  85. 
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ADDENDA  ET  CORRIGENDA. 


Page  43.  A  declaration  alleged  that  the  plaintiff  delivered 
a  horse  to  the  defendant  as  a  livery  and  bait  stable- 
keeper,  to  be  taken  care  of  and  kept  in  a  separate 
stall ;  stating  as  a  breach  that  the  defendant  did  not 
take  care  of  the  horse,  or  keep  him  in  a  separate  stall,  in 
consequence  of  which  he  was  injured  and  kicked  by 
other  horses.  It  was  held,  that  this  was  an  action  of 
contract ;  and  consequently,  that  the  plaintiff  haying 
recovered  by  verdict  less  than  20^,  was,  in  the  absence 
of  a  certificate  from  the  judge  who  tried  the  cause, 
deprived  of  costs  by  the  County  Courts  Act,  18  &  14 
Vict.  c.  61,  ss.  11  &  12.  Legge  v.  2WAer,  2  Jur., 
N.  S.,  1235. 

Page  44.  After  the  passing  of  the  19  &  20  Vict.  c.  108, 
a  doubt  was  entertsdned  whether,  under  sect.  30  of 
that  act,  there  is  a  discretion  vested  in  the  judge,  or 
whether  he  is  bound  in  all  cases  to  give  costs  to  a 
plaintiff  in  the  superior  courts,  when  the  defendant 
suffers  judgment  by  default,  in  an  action  for  a  sum  not 
exceeding  20/.  In  the  case  of  Heard  v.  Edey^  Ezr. 
Hil.  Term  1857  (3  Jur.,  N.  S.,  71),  it  was  decided 
that  the  judg^  has  no  such  discretion,  and  that  the 
plaintiff's  right  to  costs  in  such  cases  is  now  precisely 
the  same  as  if  judgment  by  default  had  not  been 
excepted  from  the  operations  of  the  11th  sect,  of 
13  &  14  Vict.  c.  61. 

Page  102.  Where  the  judge  of  a  county  court  nonsuits 
upon  the  ground  that  the  action  is  one  in  which  the 
court  has  no  jurisdiction,  he  cannot  award  costs  to  the 
defendant.  Where  a  defendant  set  up  at  the  hearing 
title  to  land,  and  the  judge  directed  a  nonsuit,  and 
awarded  costs  to  the  defendant,  the  Court  of  Exchequer 
granted  a  prohibition.  Lavoford  v.  Partridge^  Hil. 
Term  1857  ;  28  L.  T.  272. 

Page  170,  note  (y),  for  ante  read  post, 
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APPENDIX  TO  PART  I. 


9  &  10  VICT.  CAP.  96. 

An  Act  for  the  more  easy  Recovery  of  Small  Debts  and 
Demands  in  England,  [-28th  August  1846.] 

Whbrbas  tnndrf  Acts  of  Parliament  have  been  passed  from  time 
to  time  for  the  more  easy  and  speedy  recovery  of  small  debts  within 
certain  towns,  parishes,  and  places  in  England  :  And  whereas  by  an 
act  passed  in  the  eighth  year  of  the  reign  of  her  Majesty,  intituled 
"An  Act  to  amend  the  Laws  of  Insolvency,  Bankmptcy,  and  Eiecn-  7  jc  8  vict. 
tion,"  arrest  upon  final  process  in  actions  of  debt  not  exceeding  twenty  c  00. 
poonds  was  abolished,  except  as  to  certain  cases  of  fraud  and  other 
miscondnct  of  the  debtors  therein  mentioned :  And  whereas  by  an  act 
passed  in  the  ninth  year  of  the  reign  of  her  said  Majesty,  intituled 
'*An  Act  for  the  better  securing  the  Payment  of  Small  Debts,"  further  8  &  9  vkt. 
remedies  were  given  to  judgment  creditors,  in  respect  of  debts  not  ex-  c  127. 
oeeding  twenty  pounds,  for  the  discovery  of  the  property  of  debtors, 
and  punishment  of  frauds  committed  by  them :  And  whereas  by  the 
last-mentioned  act  her  Majesty  is  enabled,  with  the  advice  of  her  Privy 
CouncO,  to  extend  the  jurisdiction  of  certain  courts  of  requests  and 
other  courts  for  the  recovery  of  smaU  debts  to  all  debts  and  demands, 
and  all  damages  arising  out  of  any  exprefa  or  implied  agreement,  not 
exceeding  twenty  pounds,  and  also  to  enlarge  and  in  certain  cases  to 
contzBct  the  district  of  such  courts,  and  make  certain  other  alterations 
in  the  practice  of  such  courts  in  manner  in  the  now  reciting  act  men- 
tioned ;  and  it  is  expedient  that  the  provisions  of  such  acts  should  be 
amended,  and  that  one  rule  and  manner  of  proceeding  for  the  recovery 
of  small  debta  and  demands  should  prevail  throughout  England :  And 
whereas  the  county  court  is  a  court  of  ancient  jurisdiction  having  cog- 
nisance of  all  pleas  of  personal  actions  to  any  amount  by  virtue  of  a 
writ  of  justices  issued  in  that  behalf :  And  whereas  the  proceedings  in 
the  county  court  are  dilatory  and  expensive,  and  it  is  expedient  to 
alter  and  regulate  the  manner  of  proceeding  in  the  said  courts  for  the 
recovery  of  small  debts  and  demands,  and  that  the  courts  established 
under  the  recited  acts  of  parlisment,  or  such  of  them  as  ought  to  be 
continued,  should  be  holden  after  the  passing  of  this  act  as  branches 
of  the  county  court  under  the  provisions  of  this  act,  and  that  power 
should  be  given  to  her  Majesty  to  effect  these  changes  at  such  times 
and  in  such  manner  as  may  be  deemed  expedient  by  her  Majesty,  with 
the  advice  of  her  Privy  Council :  Be  it  enacted  by  the  Queen's  most 
excellent  Majesty,  by  and  with  the  advice  and  consent  of  the  Lords 
Spiritual  and  Temporal  and  Commons,  in  this  present  Parliament 
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Her  M^feity  assembled,  and  by  the  authority  of  the  same,  That  it  shall  be  lawfbl 
for  her  Majngty,  with  the  advice  of  her  Privy  Council,  from  time  to  time 
to  order  that  this  act  shall  be  put  in  force  in  such  connty  or  oonntiea 
as  to  her  Majesty,  with  the  advice  aforesaid,  from  time  to  time  shall 
seem  fit ;  and  this  act  shall  extend  to  those  counties  concerning  whidi 
any  such  order  shall  have  been  made  and  not  otherwise  or  elsewhere : 
Provided  always,  that  no  court  ahall  be  established  under  this  act  in  the 
city  of  London. 


may  order 
this  act  to  be 
put  in  exec«u 
tion. 


Conntiei  to 
be  divided 
into  districts. 


Coortt  held 
under  this    "1 
act  to  hava 
theiama 
Jorisdietioa 
ucoontj 
courtly  and  to 
beeoortiof 
record. 


II.  And  be  it  enacted,  ^at  it  shall  be  lawful  for  her  Majesty,  with 
the  advice  aforesaid,  to  divide  the  whole  or  part  of  any  such  oounty, 
including  all  oonntiea  of  cities  and  counties  of  towns,  cities,  boroughs, 
towns,  ports,  and  places,  liberties  and  franchises,  therein  contained,  or 
thereunto  adjoining,  into  districts,  and  to  order  that  the  county  court 
shall  be  holden  for  the  recovery  of  debts  and  demands  under  Uiis  act 
in  each  of  such  districts,  and  from  time  to  time  to  alter  such  districts 
as  to  her  Majesty,  with  the  advice  aforesaid,  shall  seem  fit,  and  to 
order  from  time  to  time  that  the  number  of  districts  in  and  for  which 
the  court  shall  be  holden  shall  be  increased  until  the  whole  of  such 
county  shall  be  within  the  provisions  of  this  act,  and  with  the  advice 
aforesaid  to  alter  the  place  of  holding  any  such  court,  or  to  order  that 
the  holding  of  any  such  court  be  discontinued,  or  to  consolidate  any 
two  or  more  of  such  districts,  and  from  time  to  time,  with  the  advice 
aforesaid,  to  declare  by  what  name  and  in  what  towns  and  places  the 
county  court  shall  be  holden  in  each  district ;  and  if  it  shall  appear  to 
her  Majesty  that  any  part  of  any  county,  Uberty,  dty,  borough,  or 
district  may  conveniently  be  declared  within  the  jurifdiction  of  the 
county  court  of  an  adjoining  county,  it  shall  be  lawfol  for  her  Mqesty, 
with  the  advice  aforesaid,  to  order  that  such  part  shall  be  taken  to  be 
within  the  jurisdiction  of  the  county  court  holden  for  the  purposes  of  this 
act  for  such  adjoining  county  in  and  ibr  such  district  as  her  Majesty 
shall  order,  in  like  manner  as  if  it  were  part  of  such  adjoining 
county. 

III.  And  be  it  enacted.  That  every  court  to  be  holden  under  this 
act  shall  have  all  the  jurisdiction  and  powers  of  the  conifty  court  for 
the  recovery  of  debts  and  demands,  as  altered  by  this  act,  throughout 
the  whole  <Ustrict  for  which  it  is  holden,  and  there  shall  be  a  judge  for 
each  district  to  be  created  under  this  act,  and  the  county  court  may  be 
holden  simultaneously  in  all  or  any  of  such  districts ;  and  every  court 
holden  under  this  act  shall  be  a  court  of  record. 


PreMnring  IV.  And  be  it  enacted.  That  for  all  purposes,  except  those  which 
^^  i«rlMlio-  ahsll  be  vrithin  the  jurisdiction  of  the  courts  holden  uuder  this  act,  the 
nm^ county  ^^^^  court  shall  be  holden  as  if  this  act  had  not  been  passed  ;  and 
all  proceedings  commenced  in  the  county  court  of  any  county  before 
the  time  when  any  court  shsll  be  holden  under  this  act  in  such  county 
maybe  continued,  executed,  and  enforced  against  all  persons  liable 
thereunto,  in  the  same  manner  as  if  they  had  been  commenced  under 
the  authority  of  this  Act. 


Her  M^ieaty 
may  order 
any  court 
underacts 
in  Schedalei 
(A.)and(B.) 
to  be  held  as 
a  county 
court,  and 
may  assiini  a 
dintrict  to  the 


v.  And  be  it  enacted,  Tliat  it  shall  be  lawful  for  her  Majesty,  with 
the  advice  of  her  Privy  Council,  to  order  that  any  court  holden  fbr 
the  recovery  of  small  debts  or  demands  within  the  provisions  of  any 
act  cited  in  either  of  the  Schedules  annexed  to  this  act,  and  marked 
(A.)  and  (B.)  respectively,  shall  be  holden  as  a  oounty  court;  and  it 
shall  be  lawfol  for  her  Majesty,  with  the  advice  aforesaid,  to  assign  a 
district  to  every  such  court,  either  greater  or  less  than  the  district  in 
which  the  court  holden  under  the  provisions  of  any  such  act  now  has 
jurisdiction,  and  to  alter  the  place  of  holding  any  such  court,  or  to 
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order  that  any  inch  court  be  aboliihed;  and  efory  indk  oonrt  shall 
continue  to  be  holden  under  the  act  according  to  which  itia  now 
constituted  or  regulated  until*  the  time  mentioned  in  any  such  order 
which  shall  be  made  with  reference  to  such  court;  and  from  and 
after  the  time  mentioned  in  any  sudi  order  the  sot  or  acts  under  which 
SDch  court  is  now  constituted,  so  far  es  the  same  relate  to  the  establish* 
ment  or  jurisdiction  or  practice  of  a  court  for  the  recovery  of  small 
debts  or  demands,  shall  be  repealed,  but  not  so  as  to  revive  any  act 
thereby  repealed ;  and  such  court  so  ordered  to  be  holden  as  a  county 
court  shall  thenceforth  be  holden  as  a  county  court  under  this  act,  and 
in  all  respects  as  if  it  had  been  originaUy  constituted  under  the  provi- 
sions of  this  Act 

VI.  And  be  it  enacted.  That  as  soon  as  a  court  shall  haye  been  When  aoonrt 
established  in  any  district  under  this  act,  and  also  at  the  time  men-  J^I^Jlj^  ^^' 
tioned  in  any  such  order  which  shall  have  been  made  as  aforesaid  for  thiinct  n^^ 
holding  any  of  the  courts  mentioned  in  either  of  the  said  schedules  as  cited  acu, 

a  county  court  under  this  act,  the  several  provisions  and  enactments  and  all  other 
of  the  said  acU  of  parliament  of  the  eixhth  and  of  the  ninth  year  of  the  {t^^^rMto.'*'^ 
reign  of  her  Migeaty,  and  of  every  other  act  of  parliament  heretofore  tioo^npealed. 
paned,  so  far  as  the  same  respectively  relate  to  or  affect  .the  jurisdic- 
tion and  practice  of  the  court  so  established  or  ordered  to  be  holden  as 
a  county  court,  or  give  jurisdiction  to  any  court,  or  to  any  commis- 
sioner of  the  Courf  of  Bankruptcy,  with  respect  to  judgments  or  orders 
obtained  in  the  court  ao  established  or  ordered  to  be  holden  as  a  county 
court,  shall  be  repealed. 

VII.  Provided  always,  and  be  it  enacted,  That  all  proceedings  in  Proceedin^i 
esiecntion  of  the  said  acts  or  any  of  them  commenced  before  the  pass-  ""^'  ^ST"'^* 
log  of  this  act,  or  before  the  days  severally  appointed  for  the  altene  ^2id!^ 
tion  of  tbe  constitution  of  the  said  courts,  shall  be  as  valid  to  all  in* 

tcnta  and  purposes  as  if  this  act  had  not  been  passed,  or  as  if  the  said 
courts  had  not  been  altered,  and  may  be  continued,  executed,  and 
enforced  against  all  persons  liable  thereto  in  the  same  manner  as  if  they 
had  been  commenced  under  the  authority  of  this  act. 

VIII.  And  be  it  enacted,  That  any  order  in  council  msde  for  the  Orden  in 
purposes  of  this  act  shaU  be  published  in  the  London  Gaxettes  [and  ^^^''^  ^ 
moHt€  qfthe  intention  qf  her  Mqfe$tff  to  take  into  eontidoration  the  ^^^  iMnd(^ 
propriety  of  making  any  eueh  order  ehall  be  publiehied  tn  the  London  Gazette  (a). 
Gazette  one  calendar  month  at  leaet  brfore  any  tuch  order  ehall  be 

made."] 

IX.  And  be  it  enacted.  That  the  Lord  Chancellor  shall  appoint  as  ippolntment 
many  fit  persons  as  are  needed  to  be  judges  of  the  county  court  under  ^f^  ^^f^^?"^ 
this  act,  each  of  whom  shaU  be  a  barrister^t-law  who  shaU  be  of  seven  uo^^o^Ju^iS**- 
years  standings  or  who  shall  have  practised  as  a  banister  and  special 

pleader  for  at  least  seven  years,  or  a  barrister  or  attorney  at  law  who, 

under  the  provisions  of  any  of  the  acts  cited  in  the  said  Schedules  (A.)  Not  to  prae- 

and  (B.)  or  under  the  provisions  of  either  of  the  said  acts  of  tbe  eighth  ^^'^  ^^  ^^ 

year  and  of  the  nintii  year  of  the  reign  of  Her  Majesty  shall  have  been  c  54,  ■.  10. 

nominated  or  appointed  to  preside  in  or  hold  any  court  constituted  or 

held  under  sny  of  the  acts  cited  in  either  of  the  said  Schedules  (A.) 

and  (B.),  whether  by  the  title  of  judge  or  barrister,  or  county  clerk, 

■asesaor,  or  steward,  or  deputy  steward,  or  by  any  other  title  or  style 

whatsoever,  or  a  person  filling  the  office  of  judge  of  the  county  court, 

or  county  derk,  m  the  same  county,  at  the  time  of  the  psssing  of  this  Provito  ai  to 

act :  provided  always,  that  every  attomey-at^law  who  shall  be  ap-  Attomias  act- 

(a)  Worda  wUMn  braekete  repealed  Ay  IS  It  U  Vict.  o.  101, 1. 11. 
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ing  u  Judges   pointed  a  judge  of  the  coantj  court  nnder  this  act,  and  who  shall  be 

under  acts       the  partner  of  any  other  attomey-at-law,  shall,  within  twelve  calendar 

dtthM(A  Hui^  months  next  after  entering  on  the  said  office  of  judge  of  the  oonnty 

(B.)  coart,  dissolve  snch  partnership  or  vacate  the  said  office  of  jndge,  and 

shall  not  daring  his  continuance  as  such  judge  enter  into  any  new 

partnership;  and  that  no  attorney -at-law  who  shall  be  appointed  a 

judge  of  any  county  court  under  this  act  shall  be,  either  by  himself  or 

his  partner,  employed  or  act  as  town- clerk,  or  clerk  of  the  peace  of  any 

county,  dty,  or  borough,  or  as  clerk  to  any  bench  of  justices,  or  as 

clerk  or  secretary  to  any  board  of  guardiams  or  governors  or  directors 

of  the  poor,  or  of  any  vestry  or  local  or  parochial  board  of  trustees  or 

commissioners,  or  of  any  public  company  or  corporation  whatsoever, 

or  directly  or  indirectly  concerned  as  attorney  or  agent  for  any  party 

in  any  court  regulated  by  this  act,  or  after  the  expiration  of  the  said 

term  of  twelve  calendar  months,  in  any  other  court  of  law  or  equity. 

X.  Judget  at  prettni  acting  in  the  courti  of  Bath,  Bristol,  Lwer* 
pool,  and  Manchester,  entitled  to  the  first  appointment  under  this 
act  for  those  places, 

XI.  Stewards  cf  the  manors  of  Sheffield  and  Eccleshall,  appointed 
under  48  G.  3,  c.  103,  to  be  the  first  Judges  under  this  act  for  those 
districts. 

XII.  T^e  present  county  clerk  qf  Middletex,  appointed  under 
23  G.  2,  c.  33,  to  be  the  first  judge  under  this  act,  and  may  continue 
to  appoint  a  deputy,  subject  to  approval  qf  Secretary  qf  State. 
Present  registrar  to  be  the  first  clerk, 

Prorfsionsfor  XIII.  And  be  it  enacted,  That  whenever  any  order  shall  be  made 
ceruun  lords  for  holding  a  court  under  this  act  within  the  several  towns  mentioned 
bavin^^'rlghts  ^  ^^^  ^"^  column  of  the  Schedule  marked  (C.)  annexed  to  this  act, 
of  appoinu  then,  upon  the  next  vacancy  which  shall  happen  after  the  passing  of 
meot  under  this  act  in  the  several  offices  mentioned  in  the  second  column  of  the 
bereby're-  ^'^^^  Schedule  (C.)  in  conjunction  with  snch  courts,  the  several  lords 
pealed.  for  the  time  being  of  the  manors  and  liberties  mentioned  in  the  third 

column  of  the  said  Schedule  (C.)  in  conjunction  with  the  said  courts, 
shall  be  entitled  to  appoint  persons,  properly  qualified  according  to  the 
provisions  of  this  act,  to  fill  the  said  offices  respectively,  subject  never- 
theless in  each  case  to  the  approval  of  one  of  her  Majesty's  principal 
secretaries  of  state. 

Lords  of  nuu  XIV.  And  be  it  enacted,  That  it  shall  be  lawful  for  the  lord  of  any 
nors,  fccmay  hundred,  or  of  any  honor,  manor,  or  liberty  having  any  court  in  right 
eouns,  with  thereof  in  which  debts  or  demands  msy  be  recovered,  to  surrender  to 
consent  of  her  Majesty  the  right  of  holding  such  court  (for  any  such  purpose, 
personf  inte-  with  the  consent  of  any  steward  or  other  officer,  if  any,  having  a  freo- 
r^i^  hold  office  in  such  court),  or  upon  the  next  vacancy  in  any  such  free- 

hold office  ;  and  from  and  aftier  snch  surrender  such  court  shall  be 
discontinued,  and  the  right  of  holding  such  court  shall  cease,  and  all 
proceedings  commenced  in  such  court  may  thereafter  be  continued, 
and  shall  be  enforced  and  executed,  as  if  they  had  been  commenced 
under  the  authority  of  this  act  in  a  county  court  holden  for  the  dis- 
trict in  which  the  cause  of  action  arose ;  but  no  person  shall  be  entitled 
to  claim  any  compensation  under  this  act  by  reason  of  any  such  sur- 
render :  provided  always,  that  the  surrender  of  the  right  of  holding 
any  such  court  for  the  recovery  of  debts  and  demands  shall  not  be 
deemed  to  infer  the  surrender  or  loss  of  any  other  franchise  incident 
to  the  lordship  of  such  hundred,  honor,  manor,  or  liberty,  and  that 
the  court  thereof  may  be  holden  tor  all  other  purposes,  if  any,  incident 
thereuato,  as  now  by  law  it  may. 
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XV.  And  be  it  declared  and  enacted,  That  the  appointment  of  any  Appoint* 
person  who  at  the  passing  of  this  act  shall  by  any  of  the  titles  herein-  nMsnci  of 
before  specified  preside  in  or  hold  any  coart  oonstitnted  or  held  nnder  )^^^,^^ 
any  of  the  acts  dted  in  either  of  the  said  Schedules  (A.)  and  (B.),  to  ously  offlci- 
be  the  jndge  of  any  county  conrt,  shall  not  be  deemed  an  appointment  ated  In  vnj 
to  hold  a  public  oflBce  or  employment  within  the  meaning  of  an  act  ^°'^^^ 
passed  in  the  sixth  year  of  the  reign  of  her  present  Migesty,  intitoled  5^  0*vict. 

"  An  Act  for  the  Amendment  of  the  Law  of  Bankniptcy,"  so  as  to  c.  iss. 
deprive  him  of  any  compensation  to  which  he  may  be  entitled  imder 
the  said  act. 

XVI.  And  be  it  enacted,  That  froAi  time  to  time  when  any  jndge  Forfoppiying 
appointed  nnder  this  act  shall  die,  resign,  or  be  removed,  and  the  ▼Bcsnci« 
district  for  which  he  was  appointed  shaU  not  be  consoUdated  with  w/uS^^he 
other  district,  another  jndge  shall  be  appointed  who  shall  be  a  barris-  coimtj  court 
ter-at-law,  who  shall  be  of  seven  years  standing,  or  who  shall  have 
practised  as  a  barrister  and  special  pleader  for  at  least  seven  years,  or 

who  shall  have  been  the  connty  clerk  of  the  same  county  at  the  time 
of  the  passing  of  this  act ;  and  every  such  appointment  shall  be  made 
by  the  Lord  Chancellor,  or,  where  the  whole  ot  the  district  is  within 
the  duchy  of  Lancaster,    by  the  chancellor  of  the  duchy  of  Lan- 


XVII.  And  be  it  enacted,  That  no  judge  appointed  under  this  act  JndfM  not  to 
sihall,  during  his  continuance  as  such  judge,  practise  as  a  barrister  P^^!^  ". 
within  the  district  for  which  his  court  is  holden  under  this  act,  except  their  dtetrf^ 
those  barristers  already  appointed  to  preside  in  or  hold  the  said  courts  except  in 

in  Bath,  Bristol,  Liverp<x>1,  Manchester,  Sheffield,  Eodessll,  and  certain  csies. 
Middlesex,  and  now  practising  in  chambers  as  conveyancing  counsel,  ifff  ***f!y?2 
who  may  continue  such  practice.  &  iq  vict. 

c.  54, 1. 10. 

XVIII.  And  be  it  enacted.  That  it  shall  be  lawful  for  the  said  Lord  Judges  of  the 
Chancellor,  or,  where  the  whole  of  the  district  is  within  the  duchy  of  county  court 
Lancaster,  for  the  chancellor  of  the  said  duchy,  if  he  shall  think  fit,  to  ^^^S^^tlT. 
remove  for  inability  or  misbehaviour  any  such  judge  already  appointed  ' 

or  hereafter  to  be  appointed. 

XIX.  Provided  always,  and  be  it  enacted.  That  it  shall  be  lawfbl  Dlttrieti  of 
for  the  Lord  Chancellor  or  chancellor  of  the  said  duchy,  within  their  {^^^^i|??I 
several  Jurisdictions,  to  remove  any  judge  from  any  district  to  which  c'>»>K*<>- 
he  shall  have  been  appointed,  for  die  purpose  of  appointing  him  to  any 

otiier  district  in  which  the  salary  of  such  jndge  shall  not  be  less  than  in 
the  district  from  which  he  shall  be  so  removed. 

XX.  And  be  it  enacted,  That  in  case  of  illness  or  unavoidable  Af  to  the  sp- 
absence,  the  cause  whereof  shall  be  entered  on  the  minutes  of  the  ^^"^^A^"' 
court,  it  shall  be  lawful  for  the  jndge  appointed  to  hold  any  court  under  ju<]^^     * 
this  act,  or,  in  the  case  of  the  inability  of  the  judge  to  make  such 
appointment  for  the  Lord  Chancellor,  or,  where  the  whole  of  the  dis- 
trict is  within  the  duchy  of  Lancaster,  for  the  chancellor  of  the  duohy, 

to  appoint  some  other  person,  who  shall  be  a  judge  appointed  under 
this  act,  or  who  shall  have  practised  as  a  barrister-aMaw  for  at  least 
[ihre9  ytoTM,  ora»an  aitornmf  qf  one  </  her  Mqfeity't  itqferior  efmrtt  Wordt  iHrA- 
qf  common  law  for  ten  yeart,  hut  not  thenruiding  orpraetiring  iuan*n  brackets 
attorney  in  the  dUiriet  for  which  the  court  i»  holden,]  to  act  as  the  gJJ*^^ 
deputy  of  such  judge  during  sudi  illness  or  unavoidable  absence ;  and  yi^,  ^^  i^g^ 
it  shall  also  be  lawfdl  for  the  jndge,  with  the  approval  of  tlie  said  Lord  •.  0,  and  see 
ChanoeUor  or  chancellor  of  the  duchy,  to  appoint  a  deputy,  who  shall  ^^^  i^  ^^ct, 
be  a  judge  appointed  under  this  act,  or  who  shall  have  practiaed  aa  a  ^*  ^''  '*  '* 

a3 


6 


Appendix  to  Part  I.       [9  Sf  10  Vict. 


Whenap' 
poitUmeiU 
not  vacated, 
we  19  &  10 
Vict.  c.  106» 
I.  IL 


barrifteiHit-law  for  at  least  [ikree]  yetn,  to  act  for  him  for  any  time 
or  times  not  CKoeeding  in  the  whole  tiro  calendar  months  in  any  con- 
seoatire  period  of  twelve  calendar  months;  and  every  deputy  so 
appointed,  during  the  time  for  which  he  shall  be  so  appointed,  shall 
have  all  the  powers  and  privileges  sod  perform  all  the  duties  of  the 
jadge  for  whom  he  shall  have  beoi  so  appointed. 


Jadget  may        XXI .  And  be  it  enacted,  Tliat  every  jadge  of  the  ooonty  conrt  whose 

iTl  '!J*^^^^  name  shall  be  inserted  by  her  Majesty  in  any  commission  of  the  peace 

miMion%?'°^  ^^^  '^®  connty,  riding,  or  division  of  a  county  for  which  he  is  appointed 

the  peace.       judge  of  the  county  court,  may  and  shall  act  in  the  execution  of  the 

office  of  justice  of  the  peace  for  the  said  county,  riding,  or  division* 

although  he  may  not  have  such  qualifieation  by  estate  or  interest  in 

*  lands,  tenements,  and  hereditaments,  as  is  required  by  law  in  the  case 

of  other  persons  being  justices  of  the  peace  for  a  county,  provided  that 

he  be  not  disqualified  by  law  to  act  as  a  justice  of  the  peace  for  any 

-other  cause,  or  upon  any  other  occasion,  than  in  respect  of  the  want  of 

such  an  estate  or  interest  as  aforesaid. 


Judges,  icct 
appointed 
under  thif 
actt  autho- 
rised to  per- 
liorm  certain 
duties  relate 
ing  to  mat- 
ters depend- 
ing io  the 
Qmrt  of 
Chanceiy. 


XXII.  And  be  it  enacted.  That  the  judges  and  other  officers  to  be 
appointed  under  this  act  shsll  be  authorised  and  required  to  perform 
all  such  duties  in  or  relating  to  any  causes  or  matters  depending  in  the 
High  Court  of  Chancery,  or  before  any  judge  thereof,  or  before  the 
Lord  Cbancdlor  in  the  exercise  of  any  authority  belonging  to  him» 
necessary  or  proper  to  be  done  in  their  respective  districts,  as  the  Liord 
Chancellor  sludl  from  time  to  time  by  any  general  order  direct,  and  for 
tills  purpose,  and  subject  to  the  general  rules  and  orders  of  the  said 
court,  shsll  have  and  exercise  all  sMh  authorities  as  may  be  duly  exer- 
cised by  the  commissioners  or  other  oflioers  of  the  said  court  by  whom 
such  duties  are  now  usually  performed,  and  shall  be  entitled  to  receive 
the  same  fees  and  sums  of  money  as  are  now  payable  in  respect  thereof, 
to  be  acoounted  for  and  applied  by  them  as  the  other  fees  authorised 
by  this  act  to  be  received  are  directed  to  be  acoounted  for  and  applied : 
provided  always,  that  the  future  amount  of  such  fees  shall  continue 
subject  to  the  -same  anUiority  for  revising  the  same  to  which  it  is  now 
subject. 

XXIII.  And  be  it  enacted.  That  the  CommisaioDerB  of  her  Majesty's 
Treasury  of  the  United  Kingdom  of  Ghreat  Britain  and  Ireland  shall 
appoint  so  many  persons  as  they  shall  think  fit  to  be  treasurers  of  the 
courts  holden  under  this  act,  and  may  remove  any  such  treasurer,  if 
they  shall  see  oocssion  so  to  do,  and  appoint  another  person  in  his 
room  ;  and  every  such  treasurer  shall  be  paid  by  salary  in  such  manner 
and  to  such  amount  as  the  said  commissioners  fh>m  time  to  time  shall 
order ;  and  the  salary  of  every  such  treasurer  shall  be  paid  out  [of  the 
Coniolidaied  Fund  of  the  IMted  Kingdom  f^f  Great  Britmn  and  Ire- 
iand]  !  provided  always,  that  the  person  appointed  or  aeting  as  trear 
surer  before  the  passing  of  this  act  to  any  court  holden  under  any  act 
dted  in  either  of  the  said  Sdiedules  (A.)  and  (B.),  if  not  disqualified 
under  this  act,  shall  be  entitled  to  be  the  fo«t  treasurer  of  the  same  const 
respectively,  when  holden  ss  a  county  court  under  this  act,  in  every  caae 
in  which  a  separate  treasurer  shall  be  appointed  exclusively  for  such 
court,  and  shall  in  such  case  continue  to  exercise  his  office,  subject  to 
the  power  of  reoioval  provided  in  this  act. 

Appointment      XXIY.  And  be  it  enacted.  That  for  every  ooart  under  the  authority 

T^rt^in  "^  ^^'  *^  ^^^®  "^^  ^  *  ^^^'  ^^  '^^  ^  "^  attorney  of  one  of 
Judges,  sub-  ^^  Majesty's  superior  oonrts  of  common  law,  and  whom  the  judge 
jcct  to'ap-      shall  be  empoweied  to  appoint,  subject  to  the  approval  of  the  Lord 


Treasury  to 
appoint  trea- 
surers of 
courts  holden 
under  this 
act. 


Now  out  qf  a 
ffrant  ^f 
Parliament, 
\1  k  18  Vict. 
C.04. 
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Chancellor,  and  [in  etue  ofinabilHy  or  mUbehaoiow,  to  remove,  mi-  pmral  of 
Jeet  to  the  like  approval]  (a) ;  and,  nntil  otherwise  directed  hy  her  ^^  Chan- 
Majesty,  with  the  advice  of  her  privy  oouncil,  every  such  clerk  shall  ?^  f'*   ^. 
be  paid  by  fees  as  hereinafter  provided ;  and  in  cases  requiring  the  same  ^^  ^  gj^^ 
•nch  assistant  clerks  as  may  be  neoeasary  shall  be  provided  and  paid  g^  ig  it  lo 
by  the  derk  of  the  court.  Tict.  c.  los, 

•.8S. 

XXV.  And  be  it  enacted,  That  it  shall  be  lawful  for  the  Lord  In  populous 
Chancellor,  in  popnlous  districts  in  which  it  shall  appear  to  him  ^li*^^.  ^'^ 
expedient,  to  direct  to  that  two  persons  shall  be  appointed  to  eiecote  q^.  ^^^ 
jointly  the  office  of  clerk,  tinder  snch  regulations  as  to  the  division  of  two  clerks  to 
the  duties  and  emoluments  of  the  said  office  as  shall  be  from  time  to  be  appointed, 
time  made  by  order  of  court  in  case  of  difference  between  them,  each 
of  such  persons  being  qualified  as  is  herein-before  provided  in  the  case 
of  a  single  clerk  ;  and  where  under  the  provisions  of  any  act  cited  in 
either  of  the  said  Schedules  (A.)  and  ( B.)  more  than  one  clerk  is  now  act- 
ing in  and  for  the  court  holden  under  such  act,  the  same  number  of 
clerks  shall  be  continued,  unless  it  shall  seem  expedient  to  the  Lord 
ChimoellQr  to  order  that  such  number  be  reduced. 

XXYI.  And  be  it  enacted,  That  it  shall  be  lawful  for  the  derk  of  la  caw  of  in- 
any  such  court  with  the  approval  of  the  judge,  or  in  case  of  inability  2?^^^' 
of  the  clerk  to  make  such  appointment,  for  the  judge,  to  appoint  from  poty  may^ 
time  to  time  a  deputy,  qualified  to  be  appointed  clerk  of  the  said  court,  appointed. 
to  act  for  the  derk  of  the  said  court  at  any  time  when  he  shall  be  Buiet  a  4e  o. 
prevented  by  illness  or  unavoidable  absence  from  acting  in  such  office,  ip^^  ^^p. 
and  to  remove  such  deputy  at  his  pleasure ;  and  such  deputy  while  pointment 
acting  under  such  appointment  shall  have  the  Uke  powers  and  privileges,  ^^t  vacated, 
and  be  subject  to  the  like  provisions,  duties,  and  penalties  for  mifbeha-  S^^  \^ 
▼lour,  as  if  be  were  the  clerk  of  the  said  court  for  the  time  being.  ^  ^^     ' 

XXVII.  And  be  it  enacted,  That  the  clerk  of  each  court,  with  such  Dutiea  of 
assistant  clerks  as  aforesaid  in  cases  requiring  the  same,  shall  issue  all  clerks, 
summonses,  warrants,  precepts,  and  writs  of  execution,  and  register  all 

orders  and  judgments  of  the  said  court,  and  keep  an  account  of  all  pro-  Bmlet  6  to  so. 
ceedings  of  the  court,  and  shall  take  charge  of  and  keep  an  account  of 
ail  court  fees  and  fines  payable  or  paid  into  court,  and  of  all  monies 
paid  into  and  out  of  court,  and  shall  enter  an  account  of  all  such  fees, 
fines,  and  monies  in  a  book  belonging  to  the  court,  to  be  kept  by  him 
for  that  purpose,  and  shall  from  time  to  time,  at  such  times  as  shall  be 
directed  by  order  of  the  court,  submit  his  accounts  to  be  audited  or 
settled  by  the  treasurer. 

XXVIII.  And  be  it  enacted,  That  it  shall  not  be  lawful  for  the  Offleei  of 
clerk  of  any  court  holden  under  this  act,  or  the  partner  of  any  such  <^^r^t  trea^ 


rarer,  and 


to 


clerk,  or  any  person  in  the  service  or  employment  of  such  clerk  or  his  bi|juff  ^ot 
partner,  to  act  as  treasurer  or  high  bailiff  of  the  court ;  or  for  the  be  coiyoined. 
treasurer,  his  partner  or  clerk,  or  any  person  in  the  service  or  employ- 
ment of  such  treaisorer  or  his  partner,  to  act  as  derk  or  high  bailiff ; 
or  for  the  high  bailiff,  his  partner  or  derk,  or  any  person  in  Sie  service 
or  employment  of  such  high  bailiff  or  his  partner,  to  act  as  derk  or 
treasurer  of  the  court. 

XXIX.  And  be  it  enacted,  That  no  derk,  treasurer,  high  bailiff,  or  Offleen  not 
other  officer  of  the  court  shall,  either  by  himsdf  or  his  partner,  be  ^  *ct  as  at- 
directly  or  indirectly  engaged  as  attorney  or  agent  for  any  party  in  any  JjJJJjJ]'  *"  **** 
proceeding  in  the  said  court. 

(a)  Word*  within  WaeheU  repealed  by  la  Ac  U  Viet.  o.  61,  a.  i. 
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Penaitr  of         XXX.  And  be  it  enacted,  That  erery  person  who  being  the  derk  of 

60/.  OD  non-    any  such  court,  or  the  partner  of  such  clerk,  or  a  perwn  in  the  lerrioe 

thTtwol^   or  employment  of  any  sadk  derk  or  of  hiB  partner,  shall  accept  the 

▼iouB  enact-    office  of  treasnrer  or  high  bailiff  of  such  court,  or  who,  being  the 

menu.  treasorer  of  any  snch  court,  or  the  partner  of  any 'such  treasurer,  or  a 

person  in  the  service  or  employment  of  any  socfai  treasurer  or  of  his 

partner,  shall  accept  the  office  of  clerk  or  high  bailiff  in  the  ezeeatioD 

of  this  act,  or  who,  being  the  high  bailiff  of  such  court,  or  the  partner 

of  any  such  high  bailiff,  or  a  person  in  the  serrice  or  employment  of 

any  such  high  bailiff,  or  of  his  partner,  shall  accept  tiie  office  of  derk 

or  treasurer  in  the  execution  of  this  act,  and  also  every  derk,  treasurer, 

high  baliff,  or  other  officer  of  any  such  court  who  shall  be,  by  himself 

or  his  partner,  or  in  any  way,  directly  or  indirectly,  concerned  aa 

attorney  or  agent  for  any  party  in  any  proceeding  in  the  said  court, 

shall  for  every  such  offence  forfeit  and  pay  the  sum  of  fifty  pounds  to 

any  person  who  shall  sue  for  the  same  in  any  of  her  Majesty's  superior 

courts  of  record,  by  action  of  debt  or  on  the  case. 

Appointment  XXXI.  And  be  it  enacted,  That  for  every  such  court  theie  shall  be 
of  baiiiib.  one  or  more  high  bailiffs,  whom  the  judge  shall  be  empowered  by  order 
Words  with'  of  court  to  appoint,  [md  in  ca$e  qf  inability  or  nutbehanovr,  to 
in  ^^^f'  remove  by  a  like  order] ;  and  every  such  high  bailiff  shall  be  empowored, 
i?&  14  Vict.  '^^J®^  ^  ^®  restrictions  hereinaifter  contained,  by  any  writing  under 
c.  0],  1.  4.  his  hand,  to  appoint  a  suffident  number  of  able  and  fit  persons,  not 
See  10  ft  M  exceeding  such  number  as  shall  be  from  time  to  time  allowed  by  the 
Vict.  c.  108,  judge  to  the  bailiffs  to  assist  the  said  hi|^  bailiff,  and  at  his  pleasure  to 
••  14.  dismiss  sll  or  any  of  them,  and  appoint  others  in  thdr  stMd ;  and 

every  bailiff  so  appointed  may  also  be  suspended  or  dismissed  1^  the 

judge. 


roTition  for      XXXII.  Provided  always,  and  be  it  enacted,  lliat  until  Parliament 
rf^'^^fw^  shsll  otherwise  direct,  the  high  bailiff  of  Westminster  shall  have  the 
mfntterand    ^^^u^i^  o^  ^  process  issuing  out  of  any  of  the  said  courts  the  jnria<- 
Souttawark.     diction  of  whidi  shall  indude  the  citv  and  liberty  of  Westminster,  or 
any  part  thereof,  and  ahall  be  deemed  the  high  bailiff  of  such  courts ; 
and  the  high  bailiff  of  Southwark  shall  have  the  execution  of  all  pro- 
cess issuing  out  of  any  of  the  said  courts  the  jurisdiction  of  which  shall 
include  the  borough  of  Southwark  or  any  part  thereof,  and  shall  be 
deemed  the  high  bailiff  of  sudi  last-mentioned  courts,  and  no  other 
high  bailiff  shall  be  appointed  for  such  courts. 

Duties  of  the  XXXIII.  And  be  it  enacted,  That  the  said  high  bailiffs  or  one  of 
^h  baiUA,  them  shaU  attend  every  sitting  of  the  court,  for  such  time  as  shall  be 
required  by  the  judge,  unless  when  theur  absence  shall  be  allowed  for 
j2vi^  21 .  reasonable  cause  by  the  judge,  and  shall,  by  themsdves  or  by  the  bailifia 
19  ft  so  Vict,  appointed  to  assbt  them  as  aforesaid,  serve  all  the  summonses  and 
c.  106,  •.  17.  orders,  and  execute  all  the  warrants,  precepts,  and  writs  issued  out  of 
ifMle*  23  to  ^^^  court ;  and  the  said  high  bailiffs  and  bailiffs  shall  in  the  execution 
32.  of  their  duties  conform  to  all  such  general  rules  as  shall  be  from  time 

to  time  made  for  regulating  the  proceedings  of  the  court  as  hereinafter 
provided,  and,  subject  thereunto,  to  the  order  and  direction  of  the 
See  10  ft  so    judge ;  and  the  said  high  bailiffs  shall  be  entitled  to  recdve  all  fees  and 
Vict.  c.  108,    sums  of  money  allowed  by  this  act  in  the  name  of  fees  payable  to  the 
*'  ^*  bailiff,  out  of  which  they  shall  provide  for  the  execution  of  the  dutiee 

for  which  such  fees  are  allowed,  and  for  the  payment  of  the  bailiffs  and 
officers  appointed  to  assist  them,  according  to  such  scale  of  remunera- 
tion as  shaU  be  from  time  to  time  approved  by  the  judge ;  and  every 
such  high  bailiff  shall  be  responsible  for  all  the  acts  and  defaults  of  him- 
self and  of  the  bailiffs  appointed  to  assist  him,  in  like  manner  as  the 


cap.  95.]  County  Court  Acts*  0 

sheriff  of  any  conntj  in  England  is  reponsible  for  the  aets  axid  ddknlta 
of  himself  and  his  officers. 

XXXIT.  Provided  always,  and  be  it  enacted,  Tliat  the  persons  Provision  re-> 
holding  the  offices  or  performing  the  duties  of  clerks  and  high  bailiffs  vptrWxi^ 
in  any  court  holden  under  any  act  cited  in  either  of  the  said  Schedules  fajgh^bftiUflb 
(A.)  and  (B.)  on  the  first  day  of  June  in  this  year,  and  who  •hall  oon-  of  couru 
tinue  respectiTely  to  hold  the  same  offices  or  to  perform  the  same  duties  under  act 
at  the  time  when  such  act  shall  be  repealed  under  the  prorisions  of  this  g^l.^'j 
act,  whether  or  not  qualified  as  hereinbefore  provided,  shall  be  entitled,  t^\  aa<MB.) 
if  not  disqualified  under  this  act,  to  be  the  first  clerks  and  high  bailiffs 
of  the  same  court  when  holden  as  a  county  court  under  this  act,  and 
shall  continue  to  execute  their  several  offices,  subject  to  the  power  of 
removal  provided  in  this  act,  eioept  that  the  derks  and  high  bailiffs 
already  appointed  to  any  coart  named  in  the  said  Schednle  (A.)  shall 
be  removable  only  for  such  cause  as  would  have  warranted  their  removal 
under  the  acts  according  to  which  their  court  is  now  holden ;  and 
where,  under  the  provisions  of  any  of  the  said  acts,  more  than  one 
clerk  was  on  the  said  first  day  of  June,  and  shall  be,  when  such  act 
shall  be  repealed,  nnder  the  provisions  of  this  act,  acting  in  and  for  any 
of  the  said  courts,  or-in  and  for  any  district  or  division  of  any  court* 
the  same  persons  shall  jointly  execnte  the  office  of  clerk  of  the  same 
courts  as  aforesaid,  under  such  regulations  as  to  the  division  of  the 
duties  and  emolameots  of  the  said  office  as  shall  be  from  time  to  time 
made  by  order  of  court,  in  case  of  difference  between  them :  provided 
always,  that  if  the  clerk  of  any  court  cited  in  the  said  Schedule  (A.)  shall, 
within  one  calendar  month  next  after  the  repeal  of  the  act  under  which 
it  is  now  holden,  decline  to  accept  the  office  of  derk  to  the  same  court 
as  holden  under  this  act,  it  shall  be  lawful  to  the  commissioners  of  her 
Majesty's  treasury,  if  they  shall  think  fit,  to  take  into  consideration  the 
special  circumstances  of  each  case,  and  to  award  such  compensation  to 
be  paid  to  such  clerk  as  under  the  circumstances  they  shall  think  reason- 
able, in  the  manner  herein  provided  in  the  case  of  persons  whose 
emoluments  will  be  diminished  or  taken  away  by  this  act. 

XXXV.  And  whereas  the  jurisdiction  of  the  court  of  conscienoe  in  Prortiion  re- 
the  city  of  Bristol,  under  the  provisions  of  an  act  passed  in  the  first  ipecting  the 
year  of  the  reign  of  her  Majesty,  and  cited  in  the  Schedule  (A.)  to  this  ^o'^^uns  at 
act  annexed,  extends  to  the  recovery  of  debts  and  demands  not  exceed-  Bristol, 
ing  forty  shillings ;  and  the  jurisdiction  of  the  court  of  requests  in  the 
said  city,  under  the  provisions  of  an  act  passed  in  the  fifty-sixth  year 
of  the  reign  of  King  George  the  Third,  and  also  cited  in  the  said  Sche> 
dale  (A.),  extends  to  the  recovery  of  debts  and  demands  above  forty 
shillings  and  not  exceeding  fifteen  pounds :  Be  it  enacted,  That  in  case 
the  persons  now  holding  the  offices  of  registrar  and  clerk,  and  deputy 
registrar  of  the  said  court  of  conscience,  shall  continue  to  hold  the  See  15  Ic  le 
same  offices  respectively  when  a  court  shall  be  established  in  the  said  Vict.  c.  M, 
dty  of  Bristol  under  the  provisions  of  this  set,  they  shall  be  entitled  "*  '*'' 
to  hold  the  office  and  execute  the  duties  of  clerks  of  any  such  court  in 
an  causes  and  matters  relating  to  debts,  claims,  snd  deniands  not  ex* 
ceeding  forty  shillings,  under  such  regulations  as  to  the  division  of  the 
duties  and  emoluments  of  the  said  office  as  shall  be  from  time  to  time 
made  by  order  of  court,  in  case  of  difference  between  them ;  and  in 
case  the  person  now  holding  the  office  of  clerk  of  the  said  court  of 
requests  shall  continue  to  hold  the  same  office  at  the  time  wl^  such 
court  shaU  be  established,  he  shaU  be  entitled  to  hold  the  office  and 
execute  the  duties  of  clerk  of  any  such  court  in  all  causes  and  matters 
relating  to  debts,  dsims,  and  demands  exceeding  forty  shillings ;  and 
the  said  persons  severaUy  shall  be  removable  only  for  snph  cause  as 
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would  bBTe  warranted  their  removal  under  the  leveral  acta  according 
to  which  the  aaid  coorta  are  now  holden. 


Treasurers, 
clerks,  and 
h{gh-bailitf8 
to  gire  lecu' 
rity. 

See  19  k  20 
Vict.  e.  lOe, 
».  76. 


XXXVI.  And  be  it  enacted,  That  the  treasnreri  derk,  and  high 
bailiff  of  every  court  holden  under  thia  act  who  may  receive  any  monies 
in  the  ezecation  of  hia  duty  ahall  give  aecurity  for  anch  aam  and  ia 
such  manner  and  form  aa  Uie  commiasioners  of  her  Mn^jeaty'a  treaaury 
from  time  to  time  ahall  order,  for  the  due  performance  of  their  aeveral 
officea,  and  for  the  due  accounting  for  and  payment  of  all  moniea  re- 
ceived by  them  under  thia  act  (or  which  they  may  become  liable  to 
pay  for  any  miabehaviour  in  their  office). 


XXXYII.  Feei  to  be  taken  according  to  Schedule  (/).),  and  tablet 
to  be  exhibited  m  contpieuout  plaeei,-^Rep.  by  m,^  of  19  ^  20  Vict* 
c.  108.    Schedule  (A.J 


Compcnia- 
tion  for  per- 
sons whose 
rights  or 
emoluments 
will  be  dlml- 
nltbed. 


XXXVIII.  And  be  it  enacted,  That  every  peraon  who  ia  entitled  to 
any  franchiae,  right  of  appointment,  or  office  under  any  of  the  acta 
under  which  any  court  mentioned  in  the  aaid  Schedule  (A.)  ia  holden, 
and  every  peraon  who  ahall  have  been  entitled  to  any  feea  or  aalary  for 
hia  aervicea  in  the  execution  of  any  of  the  aame  acta,  or  for  the  iaaue 
of  any  writa  to  the  aheriff  out  of  the  High  Court  of  Chancery,  and  alao 
every  peraon  who  ia  entitled  to  any  franchiae  or  right  of  appointment 
to  hold  office  in  any  court  in  any  diatriet  in  whid^  the  county  court 
had  not  juriadiction  before  the  paaaing  thia  act,  and  in  which  district  a 
court  ahall  be  eatabliahed  under  the  proviaiona  of  thia  act,  and  alao 
every  peraon  holding  any  office  in  any  auch  laat-mentioned  court  whoae 
franchiae  or  right  of  appointment  or  office  ahall  be  affected,  abolished, 
or  taken  away,  or  whoae  emolumenta  ahall  be  dlminiahed  or  taken 
away  under  the  operation  of  thia  act,  ahall  be  entitled  to  make  a  claim 
for  compenaation  to  the  commiaaionera  of  her  Majeaty'a  treaaury 
within  six  calendar  montha  after  the  paaaing  of  thia  act,  or  after  the 
alteration  of  auch  court ;  and  it  ahall  be  lawful  for  the  aaid  oommia- 
aiooere,  in  auch  manner  aa  they  ahall  think  proper,  to  inquire  what  waa 
the  nature  of  the  franchiae  or  right  of  appointment,  and  what  waa  the 
tenure  of  any  auch  office,  and  what  were  the  lawful  fl»a  and  emolu- 
menta in  reapect  of  which  auch  compenaation  ahould  be  allowed  ;  and 
the  commiaaionera  in  each  caae  ahall  award  auch  groaa  or  yearly  aum 
and  for  auch  time  aa  they  ahall  think  jaat  to  be  awarded  upon  con- 
aideration  of  the  apecial  circumatancea  of  each  caae ;  and  all  aach  eom- 
penaationa  ahall  be  paid  oot  of  the  conaolidated  fand  of  the  United 
Kingdom  of  Great  Britain  and  Ireland  :  provided  alwaya,  that  if  any 
peraon  holding  any  office  in  any  of  the  aaid  courta  ahall  be  appointed 
after  the  paaaing  of  thia  act  to  any  public  office  or  employment,  the 
payment  of  the  compenaation  awarded  to  him  under  thia  act,  ao  long 
aa  he  ahall  continue  to  receive  the  aalary  or  emolamenta  of  auch  office 
or  employment,  abaU  be  auapended  if  the  amount  of  aach  aalary  or 
emolamenta  ia  greater  than  the  amount  of  auch  compenaation,  or  if  not, 
riiall  be  diminiahed  by  the  amount  of  auch  aalary  or  emolumenta :  pro- 
vided alao,  that  nothing  in  thia  act  contained  ahall  be  deemed  to  entitle 
any  peraon  to  compenaation  for  the  loaa  or  diminution  of  the  profita 
of  any  office  to  which  he  ahall  have  been  appointed  under  any  act  con- 
taining a  proviaion,  either  that  he  ia  not  to  be  entitled  to  compenaation 
for  the  loaa  or  diminution  of  the  profita  of  hia  office,  or  that  auch  act 
ahould  oeaae  on  or  within  a  limited  time  after  the  paaaing  of  any  general 
act  for  the  recovery  of  amall  debta,  or  under  the  proviaiona  of  either  of 
the  aaid  acta  of  the  eighth  year  of  her  Majeaty  and  of  the  ninth  year  of 
her 
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XXXIX.  And  be  it  enacted.  That  it  shall  be  lawfVil  for  her  Majesty,  Officen  of 
with  the  advice  of  her  privy  council,  to  order  that  the  judges,  clerks,  ^**'^*  "^7 
bailiffs,  and  officers  of  the  courts  holden  nnder  this  act,  or  any  of  ^^|,^  fj. 
them,  shall  be  paid  by  salaries  instead  of  fees,  or  in  any  manner  other  gtexi  of  feet, 
than  is  provided  by  this  act ;  and  if  her  Majesty  shall  b«  pleased,  with  Sm  is  k,  u 
the  advice  aforesaid,  to  make  such  order,  or  to  order  that  any  such  court  ^^^\'  ^'  ^'* 
shall  be  abolished,  or  that  the  district  for  which  any  such  court  is  J^  ^o  yu:t. 
holden  shall  be  consolidated  with  any  other  district,  or  if  any  act  shall  e.  los,  m.  $1, 
be  passed  whereby  it  shall  be  provided  that  the  said  courts  or  any  of  >^  88. 
them  shall  be  abolished,  or  otherwise  constituted  than  is  provided  by  If  court  abo- 
this  act,  no  such  clerk  or  bailiff,  nor  any  judge,  county  derk,  treasurer,  Ushed*  no 
or  other  officer  of  any  such  court,  shall  be  entitled  to  any  compensation  aii?i£^  u^ 
on  account  of  ceasing  to  hold  his  office,  or  to  receive  the  fees  allowed  cept  In  cer^' 
by  this  act,  or  on  account  of  his  emoluments,  being  affected  by  such  tain  caaea. 
abolition  or  alteration,  unless  he  shall  have  presided  or  acted  as  judge, 
assessor,  county  clerk,  treasurer,  clerk,  bailiff,  or  other  officer  before 
the  passing  of  this  act  in  any  of  the  courts  mentioned  in  the  Schedule  (A.) 
to  tikis  act  annexed,  in  which  case  he  shall  be  entitled  to  compensation 
for  the  loss  of  his  fees  or  emoluments,  in  like  manner  and  subject  to 
the  same  regulations  as  he  would  have  been  entitled  thereto  under  the 
provisions  herein  contained  in  case  he  had  been  deprived  of  any  fees  or 
emolnments  by  reason  of  the  passing  of  this  act ;  and  in  such  case,  all 
sums  payable  in  the  name  of  fees  to  such  officers  of  the  court  as  shall 
be  paid  by  salaries  shall  be  paid  from  time  to  time  to  the  treasurer  of 
the  court,  who  shall  pay  the  said  several  salaries  out  of  the  proceeds  of 
such  f«K8,  and  the  surplus  shall  form  part  of  the  general  fund  of  the 
court ;  and  whenever  the  net  amount  of  the  fees  shall  not  be  sufficient 
to  pay  the  said  several  salaries,  the  deficiency  shall  be  made  good  and 
paid  out  of  the  consolidated  fund  of  Great  Britain  and  Ireland. 

XL.  And  be  it  enacted.  That  the  greatest  salaries  to  be  received  in  Umltlog 
any  case  by  the  judges  and  clerks  of  the  courts  holden  under  this  act  "?^"'  ^' 
shall  be  twelve  hundred  pounds  by  a  judge  and  six  hundred  pounds  by  mJJi  i^er^ 
•m  derk,  exclusive  of  all  salaries  to  his  clerks  employed  in  the  business  thia  Act. 
of  the  court,  and  other  expenses  incidental  to  bis  office,  unless  in  the  see  id  &  so 
case  of  any  judge  or  clerk  of  any  such  court  acting  in  the  same  capacity  vict.  c.  i08, 
before  the  passing  of  this  act  in  any  court  mentioned  in  the  said  m*  81»  83. 
Schedule  (A.),  whose  salaries  shall  not  be  limited  to  any  sum  less  than 
the  average  amount  of  the  fees  and  emoluments  of  their  respective 
offices  during  the  seven  years  next  before  the  passing  of  this  act: 
provided  always,  that  it  shall  be  lawful  for  the  commissioners  of  her 
Majesty's  treasury  to  allow  in  each  case  such  sum  as  they  shall  in  each 
case  deem  reasonable  to  defray  travelling  expenses,  with  reference  to 
the  size  and  circumstances  of  each  district. 

XLI.  And  be  it  enactedv  that  the  clerk  of  every  court  holden  under  FMaasd  fines 
this  act,  from  time  to  time  as  often  as  he  shall  be  required  so  to  do  by  !^^*^^^*' 
the  treasurer  or  judge  of  the  court,  and  in  such  form  as  the  treasurer  ^^^^^ 
or  judge  shall  require,  shall  deliver  to  the  treasurer  a  full  account  in 
writing  of  the  fees  received  in  that  court  under  the  authority  of  this 
act,  and  a  like  account  of  all  fines  levied  by  the  court,  and  of  the 
expenses  of  levying  the  same  [and  shall  pap  over  to  the  trtaturer,  word*  with^ 
gwarterlf  or  qftener,  in  every  year,  bp  order  of  the  court j  the  moniet  in  braekeu 
remaminff  in  hie  hands  over  and  above  hie  own  feet  t  and  euch  balance  \'?^it%^J^ 
Of  he  ehall  be  allowed  by  order  of  the  eovrt  to  retain  for  the  current  «.  101^,,  7,  * 
€Jtp€nditmre  of  the  cowi^ 


XLII.  And  be  it  enacted,  that  the  treasurer  of  every  court  holden  Clerk'si 
nnder  this  act  shall  from  time  to  time,  quarterly  or  oftener,  as  shall  be  ^'l?^^^ 
direeted  by  order  of  the  court,  audit  and  settle  the  accounts  of  the  ^^^  ^^ 

a6 


12  Appendix  to  Part  L       [9  ^  10  Vict. 

■ettiMi  bj  clerk  and  other  officers  of  the  court,  and  shall  receiTe  the  balance  of 
treasurers,  the  TarioQs  monies  which  such  dark  and  other  officers  shall  have 
received  under  this  act,  and  shall  pay  over  to  the  judge  of  the  court 
the  amonnt  of  his  fees,  and  make  all  snch  other  payments  as  it  shall 
be  reqoisite  to  make  thereont  in  accordance  with  the  provisions  of  this 
act,  and  shall  from  time  to  time  pay  the  balance  remaining  in  hit 
hands,  or  so  much  thereof  as  he  shall  be  directed  to  pay,  into  snch 
bank,  or  otherwise,  as  shall  be  directed  by  the  commissioners  of  her 
Majesty's  treasnry. 

Treuurer  of       XLIII.  And  be  it  enacted,  That  the  treasorer  of  erery  oonrt  holden 
render"ac-°     Under  this  act  shall,  once  in  every  year,  and  oftener  if  reqoired,  on 
counts  to*       *(^  ^"7  »  the  commissioners  of  her  Majesty's  treasnry  from  time  to 
audit  board,    time  slutll  appoint,  render  to  the  commissioners  for  auditing  the  public 
accounts  of  Great  Britain,  a  true  account  in  writing  of  all  monies 
received  and  of  all  monies  disbursed  by  him  on  account  of  every  oonrt 
holden  under  this  act  of  which  he  is  treasurer,  during  the  pericni  com- 
prised in  such  account,  in  such  form,  and  vrith  such  particulars  of 
receipt  and  disbursement,  or  otherwise,  as  the  said  oommissioners  of 
audit  shall  from  time  to  time  require. 


Comiiilaion.  XLIV.  And  be  it  enacted,  that  the  oommlsdonfln  of  her  Majesty's 
mry  tod^t  ^'^^'^^  "^^  ^^  ^"^  ^  ^™^  mtke  such'  rules  aa  to  them  shall  seem 
how  baUnoet  ^^^  ^^^  securing  the  balances  and  other  sums  of  money  in  the  handa 
shall  be  ap-  of  any  officers  of  everv  court  holden  under  this  act,  and  for  tiie  due 
plied.  accounting  for  and  appucation  of  all  snch  balances  and  other  turns  of 

money* 

Aoeountaof       XLV.  And  be  it  enacted.  That  the  accounts  to  be  kept  by  the 

beaudUad^^   several  treasurers  on  account  of  the  said  courts  shall  be  eiamined  and 

under  powers  >o^te<^  ^7  the  commissioners  for  auditing  the  public  aoeountaof  Great 

of  i6  Geo.  8,    Britain,  under  the  powers  vested  in  them  under  an  act  of  the  twenty* 

c.  53.  fifth  year  of  the  reign  of  Kmg  George  the  Third,  intituled,  <<  An  Act 

for  the  better  Examining  and  Auditing  the  Public  Acoounta  of  thii 

Kingdom,"  and  under  any  act  now  in  force,  or  otherwise  howsoever* 

except  so  far  as  the  same  are  varied  by  this  act. 

2«rk  to  send     XLVI.  And  be  it  enacted.  That  the  clerk  of  every  snch  oooit  shall 

sioneii'of       ®°^  ^  every  year,  and  oftener  if  required,  on  such  day  as  shall  be 

audit  an  ac    appointed  by  the  commissioners  of  her  Majesty's  treasury,  make  out 

count  of  all     and  send  to  the  said  commissioners  of  audit  an  account  of  all  sama 

him'totra^  paid  over  by  him  to  the  treasurer  of  the  court,  indnding  all  nnclaimed 

m„,,  balances  carried  to  the  account  of  the  general  fond,  aa  hereinafter  prcH 

.  vided ;  and  every  such  account,  duly  vouched  by  leoeipta  given  under 

the  hand  of  the  treasurer,  shall  be  a  voucher  to  charge  the  treasurer  in 

his  account  before  the  said  commissioners  of  audit 

A^otJ  XLVII.  And  be  it  enacted.  That  it  shall  not  be  necessary  to  dedan 

to  to  sent  to '  ^^  ucounts  of  the  said  treasurers  before  the  chancellor  of  the  excbe- 
Tieasujy.  qner,  but  the  said  commisiioners  of  audit  shall  transmit  a  statement  of 
every  account  examined  and  audited  by  them  under  the  authority  of 
this  act  to  the  lord  high  treasurer,  or  the  commissionerB  of  her 
Majesty's  treasury  for  the  time  being,  who,  having  considered  such 
statement,  shall  return  the  same  to  the  commissioners  of  audit,  toge« 
ther  with  his  or  their  warrant,  directing  them  to  make  up  and  pass  the 
account,  either  conformably  to  the  statement,  or  with  snch  variationa 
aa  he  or  they  may  deem  just  and  reasonable ;  and  the  account  having 
been  made-up  pursuant  to  such  directions,  and  signed  by  two  or  more 
of  the  said  commissioners  for  auditing  the  public  acoounta,  shall  remain 
deposited  in  the  audit  office,  and  shall  have  the  wme  lorae  and  ? aUdity« 
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and  be  as  efficient  in  law  for  all  purposes  whatsoever,  as  if  the  same 
had  been  declared  according  to  the  nsoal  coarse  by  the  Chancellor  of 
the  Exchequer;  and  the  said  commissioners  shall  thereupon,  as  soon 
as  oonTcniently  mij  be,  cause  such  or  the  like  certificate  uereof^  in  the 
nature  of  a  quietus,  to  be  made  out  and  delivered,  as  is  now  practised 
by  them  with  regard  to  declared  accounts,  and  which  shall  be  equally 
valid  and  effectual  to  discharge  the  accountants,  and  to  all  other  intents 
and  purposes. 

XLVIII.  And  be  it  enacted,  That  the  treasurer  of  any  court  holden  IVMsaren, 
under  this  set  for  which  a  court-house  and  offices,  with  necessary  ^thapproval 
appurtenances,  shall  not  have  been  already  provided,  or  where  such  ^f  s^te^^to 
court-house  and  officea  are  inconvenient  or  insufficient,  shall,  as  soon  provide  court- 
as^  conveniently  may  be,  with  the  approval  of  one  of  her  Majesty's  houMw,  offl- 
principal  secretaries  of  state,  build,  purchase,  hire,  or  otherfrise  pro-  ^^  '^ 
vide  messuages  and  lands,  with  all  necessary  appurtenances,  fit  for 
holding  the  court  therein,  and  for  the  offices  necessary  for  carrying  on 
the  business  of  the  said  court,  or,  instead  of  providing  separate  build- 
ings, may,  with  the  like  approval,  contract  with  any  person  being  the 
owner  of  or  having  the  control  and  management  of  any  county  or  town 
hall  or  other  building,  for  the  use  and  occupation  thereof,  or  of  so  much 
thereof  as  may  be  needed  for  the  purposes  of  this  act,  and  subject  to 
such  annual  rent,  and  to  such  conditions  as  to  the  repairs,  alterations, 
or  improvements  of  such  hall  or  building,  as  may  be  agreed  upon ;  and 
all  lands,  messuages,  and  other  real  and  personal  estates  snd  effects 
belonging  to  the  court  shall  vest  in  the  treasurer  for  the  time  being, 
and  in  his  successors  in  that  office,  in  trust  for  the  purposes  of 
this  act 

XLIX.  And  be  it  enacted.  That  it  shall  be  lawful  for  anv  court  When  com- 
holden  under  this  act,  with  the  approval  of  one  of  her  Majesty's  prin-  mon  gaols  are 
dpal  secretariea  of  state,  to  use  as  a  prison  for  the  purposes  of  this  act  {jJ^^^^lT*'' 
any  prison  now  belonging  to  any  court  holden  under  any  of  the  acts  tonSug  to 
dted  in  the  said  Schedides  (A.)  and  (B.)i  in  all  cases  where  it  shall  courts  under 
appear  to  the  said  secretary  of  state  that  the  common  gaol  or  house  of  i^l*j,^^  *° 
correction  of  the  county,  district,  or  place  in  which  t^  court  is  esta-  ud(B.)nu^^ 
blished  is  inconveniently  situated,  or  is  not  applicable  for  the  use  of  be  used. 
the  said  courts ;  and  whenever  any  such  prison  shall  be  so  allowed  to  be  See  is  ft  is 
used,  it  shall  be  deemed  one  of  the  common  gaols  of  the  county  for  ^^ct.  c.  isi, 
whidi  it  shall  be  used,  as  if  it  had  been  provided,  after  presentment  of  **  ^ 
the  insufficiency  of  one  common  gaol  for  such  county,  under  the  pro- 
visions of  an  act  passed  in  the  sixth  year  of  the  reign  of  her  Majesty, 
intituled,  *'  An  Act  to  smend  the  Laws  concerning  Prisons,"  or  where  fiftsviet 
such  prison  shall  be  situated  within  a  borough  having  a  separate  court  ^  ^* 
of  sessions  of  the  peace,  it  shall  be  deemed  a  house  of  correction  for 
such  borough. 

L.  And  be  it  declared  and  enacted.  That  the  provisions  of  the  Lands  Power  for 
Clauses  Consolidation  Act,  1845,  shall  apply  to  the  purchase  of  lands  P^J]^^ 
by  the  treasurer  of  any  such  court  for  the  purposes  of  this  act,  except 
so  much  thereof  as  relates  to  the  purchase  and  taking  of  lands  other- 
iHse  tiian  by  agreement ;  and  in  construing  the  said  act  the  treasurer, 
acting  with  the  approval  of  one  of  her  Majesty's  principal  secretaries 
of  state,  shall  be  deemed  the  promoter  of  the  undertaking  for  which 
such  lands  are  required. 

LL  TVeosKrer  tmpowtred  to  borrow  money  for  ihi  pwrpom  ^f 
tkiM  act,  tecurtd  upon  the  Mineral  fund. 

LIL  A  general  fltnd  to  be  raited  for  paying  off  money  borrowed.'^ 
Bepeakd  by  eect.  3  (/ 19  ^  20  Viet.  c.  108,  ScheduU  {A.). 
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Propertf  of  LIII.  And  be  it  enacted,  That  as  soon  as  a  court  shall  hare  been 
court!  in  established  in  any  district  under  this  act,  ail  messoages,  lands,  and 
and^^^^  tenemenU,  and  all  real  estates  and  effecU,  vested  in  or  belonging  to 
vest  in  the  the  commissioners,  clerks,  treasurers,  tmstees,  or  other  officers  of  any 
treesurarof  of  the  coorts  mentioned  in  the  said  Schedules  (A.)  and  (B.),  which 
the  count  J  ^^^^  holden  in  tmst  for  the  purposes  of  such  court,  shall  vest  in  or 
^**  '  belong  to  the  treasurer  of  the  county  court  for  the  time  being,  and  hit 

successors  in  the  said  office,  in  trust  for  the  purposes  of  this  act,  for 
the  like  estate  and  interest,  and  subject  to  all  the  covenants,  conditions, 
and  agreements  on  which  the  same  were  respectively  holden  ;  and  the 
said  commissioners,  clerks,  treasurers,  trustees,  and  other  officers, 
their  heirs,  executors,  and  administrators,  shall  be  freed  and  discharged 
from  all  such  covenants,  conditions,  and  agreements,  and  from  the 
consequences  of  their  being  unable  to  fulfil  any  covenants  or  agree- 
ments into  which  any  of  them  may  have  lawfully  entered  in  execution 
of  tlie  provisions  of  any  of  the  said  acts,  on  or  before  the  repeal  of 
such  act  with  respect  to  their  estate  or  interest  in  such  messuages, 
lands,  tenements,  real  and  personal  estates  and  effects,  in  consequence 
of  the  vesting  thereof  in  the  said  treasurer ;  and  all  monies  and  secu- 
rities for  money,  and  other  property  and  effects  of  any  kind  whatso- 
ever, in  the  hands  of  the  commissioners,  derks,  tressurers,  trustees, 
or  other  officers  of  any  such  court,  shall  be  paid,  transferred,  and  deli- 
vered to  the  said  treasurer,  or  to  such  person  as  he  shall  appoint  to 
receive  the  ssme,  and  shall  be  applied  In  discharging  all  claima  and 
demands  to  which  the  same  were  liable  in  the  hands  of  such  Commis- 
sioners, clerks,  treasurers,  trustees,  or  other  officen,  and  the  residue 
thereof  shall  be  applied  to  the  same  purposes  to  which  the  general  fund 
is  applicable. 

ProTidonf  LIV.  And  be  it  enacted,  That  it  shall  be  lawful  for  the  treasurer  of 

i^'  »S!nuiil  ^^  county  court,  with  the  approval  of  the  commissioners  of  her 
"'    ,  Migesty's  Treasury,  and  upon  the  certificate  of  the  expediency  thereof 

under  the  hand  of  the  judge,  to  sell  and  dispose  of  all  messuages,  lands, 
and  tenements  whieh  may  be  vested  in  him  under  the  provisions  of 
this  act  which  shall  not  be  needed  for  the  purposes  of  this  act,  or  which 
the  treasurers  shall  think  ought  to  be  sold,  for  the  purpose  of  better 
enabling  him  to  discharge  any  just  debts  on  account  of  any  court  of 
which  the  constitution  shall  be  altered  under  this  act,  or  to  provide 
other  and  more  convenient  buildings  for  holding  a  county  court ;  and 
the  proceeds  of  all  such  sales,  and  also  all  monies  and  securities  for 
money  which  shall  be  paid,  transferred,  or  delivered  to  him  on  account 
of  any  such  court  as  aforesaid,  shall  be  applied  towards  discharging  such 
debts ;  and  in  every  case  in  which  at  the  time  of  the  alteration  of  the 
constitution  of  the  court  there  shall  be  any  just  debts  owing  on  account 
of  any  such  court,  or  any  salaries  or  annuities  legally  or  equitably  charge- 
able upon  or  payable  out  of  the  feea  of  such  court,  or  out  of  any  fond 
to  which  anch  fees  arejpayable,  over  and  above  what  may  be  discharged 
by  the  moniea  and  effects  so  paid,  transferred,  or  delivered  to  the 
treasurer  on  account  of  such  court,  and  over  and  above  the  proceeds 
of  the  sale  of  any  such  messusges,  lands,  and  tenements,  in  case  the 
same  or  any  part  thereof  shall  be  sold,  such  debts,  salaries,  and  annui- 
tiea  shall  be  treated  as  if  they  were  debts  which  had  been  incurred  for 
the  purpose  of  providing  a  court-bouse  for  holding  the  county  court  for 
the  district  in  which  the  place  is  included  where  such  court  was  holden, 
and  shall  be  liquidated  out  of  the  general  fund  hereinbefore  mentioned, 
if  the  same  ahall  be  sufficient  for  that  purpose,  and  any  deficiency 
therein  shall  be  paid  out  of  the  Consolidated  Fund  of  the  United 
Bkingdom  of  Great  Britain  and  Ireland. 

cierkstobaTa  LV.  And  be  it  enacted.  That  the  derk  of  every  court  shall  have  the 
tha  clMist  of  ' 
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ctre  of  the  eoort-hoiue  and  offices  of  the  court,  and  shall  appoint  and  the  court- 
have  power  to  dismtss  the  necessary  senrants  for  taking  charge  of  such  houges,  &c. 
oonrt-hoose  and  offices,  at  sach  salaries  as  shall  be  from  time  to  time  ^f^l^Q^ 
antborised  by  the  judge,  with  the  consent  of  the  Commissioners  of  her  dismin  ser- 
Majesty's  Treasury;  [cmd  the  clerk  of  the  courf,  ftnder  the  direetton  vanu,  &c. 
iff  the  said  Commisnonert,  and  subject  to  eueh  regulations  as  they  words  itUh' 
may  require  to  be  enforced,  shall  make  all  necessary  contracts  or  in  brackets 
otherwise  provide  for  repairing  and  furnishing,  and  for  cleaning,  ^^'tc^iBV^t 
lighting,  and  warming,  the  said  court-house  and  offices,  and  for  sup-  ^^  iqi  ^  ^ 
plying  the  said  court  and  offices  with  law  and  office  books  and  sta* 
tionery,  and  for  defraying  ail  other  necessary  expenses  not  otherwise 
provided  for  incident  to  the  holding  of  the  said  court ;]  and  the  charge 
of  the  court-house  and  offices,  and  expenses  thereby  incurred,  shall  be 
paid  out  of  the  general  fund  of  the  court :  Provided  always,  that  the 
treasurer  or  clerk  of  any  court,  or  the  partner  of  any  such  treasurer  or 
derk,  or  any  person  in  the  service  or  employment  of  any  such  trea- 
surer or  clerk,  shall  not  be  directly  or  indirectly  concerned  or  interested 
in  any  such  contract,  or  in  supplying  any  articles  for  the  use  of  the  Words  with- 
said  courts  and  offices :  {^Provided  also,  thai  no  payment  for  any  such  ^  f»^ackets 
charge  shall  be  allowed  in  the  clerk* s  accounts  until  allowed  under  ^i^el^tc  18 
the  hand  ^f  the  judge.]  Vict,  c  loi, 

t.  8. 

LVI.  And  be  it  enacted.  That  the  judge  of  each  district  shall  attend  judge  to  hold 
and  hold  the  county  court  at  each  place  where  her  Majesty  shall  have  the  court 
ordered  that  the  oounty  court  shall  be  holden  within  his  district  at  such  T.^^"'  ^^hmix 
times  as  be  shall  appoint  for  that  purpose,  so  that  a  court  shall  be  direcu^ 
holden  in  every  such  place  once  at  least  in  every  calendar  month,  or  g^jft  a  jc  8. 
such  other  interval  as  one  of  .her  Majesty's  principal  secretaries  of  j^^^' 
state  shall  in  each  case  order ;  and  notice  of  the  days  on  which  the  cannot  bt 
eoort  will  be  holden  shall  be  put  op  in  some  conspicuous  place  in  the  held.   Bee 
court-house  and  in  the  office  of  the  clerk  of  the  court,  and  no  other  ^^  ^  ^  Vict, 
notice  thereof  shall  be  needed  ;  and  whenever  any  day  so  appointed  for  ^*  ^  ''  '* 
holding  the  court  shall  be  altered,  notice  of  such  intended  alteration, 
and  of  the  time  when  it  will  take  effect,  shall  be  put  up  in  some  con- 
spicuous place  in  the  court-house  and  in  the  clerk's  office. 

LVII.  And  be  it  enacted.  That  for  every  court  holden  under  this  ProceMofthe 
act  there  shall  be  made  a  seal  of  the  court,  and  all  summonses  and  c<>*V^  ^  ^ 
other  process  issuing  out  of  the  said  court  shall  be  sealed  or  stamped  ^ 
with  the  seal  of  the  court ;  and  every  person  who  shall  forge  the  seal 
or  any  process  of  the  court,  or  who  shall  serve  or  enforce  any  such 
forged  process,  knowing  the  same  to  be  forged,  or  deliver  or  cause 
to  be  delivered  to  any  person  any  paper  falsely  purporting  to  be  a 
copy  of  any  summons  or  other  process  of  the  said  court,  knowing  the 
same  to  be  false,  or  who  shall  act  or  profess  to  act  under  any  false 
colour  or  pretence  of  the  process  of  the  said  court,  shall  be  giUity  of 
felony. 

LVII  I.  And  be  it  enacted.  That  all  pleas  of  personal  actions,  where  jariidictfon 

the  debt  or  damage  claimed  is  not  more  than  twenty  pounds  (a),  of  the  court. 

whether  on  balance  of  account  or  otherwise,  may  be  holden  in  the  13  ft  14  Vict. 

county  court,  without  writ;  and  all  such  actions  brought  in  the  said  c.  61,  s.  1. 

court  shall  be  heard  and  determined  In  a  summary  way  in  a  court  con-  For  Jurisdie" 

stituted  under  this  act,  and  according  to  the  provisions  of  this  act :  ^'^  ^  ^/^ 

iHwided  always,  that  the  court  shall  not  have  cognizance  of  any  action  Jf^iJ  ^^^ 

of  ejectment,  or  in  which  the  title  to  any  corporeal  or  incorporeal  c.  108,  i.  88. 

hereditaments,  or  to  any  toll,  fair,  market,  or  franchise,  shall  be  in  When  titu 

question,  or  in  which  the  validity  of  any  devise,  bequest,  or  limitation  f^omss  in 

qusstioH, 

(a)  Now  iUly  pounds. 
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Bee  10  &  80     under  any  wiO  or  settlement  may  be  disputed,  or  for  any  malicioos 
yict.  c.  106,    prosecution,  or  for  any  libel  or  slwder,  or  for  criminal  oonyersation,  or 
for  seduction,  or  breach  of  promise  of  marriage. 


1.25. 


Suits  to  be 
hy  plaint. 


Pules,  83  to 
38. 

RuUm,  39  to 
43. 

Forms,  3.  5. 


Rulea  a*  to 
service,  44  to 
60. 

nuUs,94,Wi, 


SummonB 
inaj  itsoe, 
though  eauBe 
of  action  maj 
notariBein 
the  dlBtrict. 

JRvfa,  11. 

Sm  10  Ac  20 
Viet,  c  106, 
a.  16. 

ProceBseaoat 
of  diBtrict  of 
court  may  be 
aenredby 
bailiff  of  ^ny 
otlier  court. 

19  Ac  20  Vict, 
c  108, 8. 17. 


LIX.  And  be  it  enacted.  That,  on  the  application  of  any  person 
desirous  to  bring  a  suit  under  this  act,  the  clerk  of  the  court  shall 
enter  in  a  book  to  be  kept  for  this  purpose  in  his  office  a  plaint  in 
writing,  stating  the  names  and  the  last  known  places  of  abode  of  the 
parties,  and  the  substance  of  the  action  intended  to  be  brought,  CTery 
one  of  which  plaints  shall  be  numbered  in  every  year  according  to  the 
order  in  which  it  shall  be  entered ;  and  thereupon  a  summons,  stating 
the  substance  of  the  action,  and  bearing  the  number  of  the  plaint  on 
the  margin  thereof,  shall  be  issued  under  the  seal  of  the  court  accord- 
ing to  such  form,  and  be  served  on  the  defendant  so  many  days  before 
the  day  on  which  the  court  shall  be  holden  at  which  the  cause  is  to  be 
tried,  as  shall  be  directed  by  the  rules  made  for  regulating  the  practice 
of  the  court,  as  hereinafter  provided ;  and  delivery  of  such  summons 
to  the  defendant,  or  in  such  other  manner  as  shall  be  specified  in  the 
rules  of  practice,  shall  be  deemed  good  service ;  and  no  misnomer  or 
inaccurate  description  of  any  person  or  place  in  any  such  plaint  or 
summons  shall  vitiate  the  same,  so  that  the  person  or  place  be  therein 
described  so  as  to  be  commonly  known. 

LX.  And  be  it  enacted,  that  such  summons  may  issue  in  any  die* 
trict  in  which  the  defendant,  or  one  of  the  defendants,  shall  dwell  or 
carry  on  his  business  at  the  time  of  the  action  brought ;  or,  by  leave 
of  the  court  for  the  district  in  which  the  defendant,  or  one  of  the  de« 
fendants,  shall  have  dwelt  or  carried  on  his  business,  at  some  time 
within  six  calendar  months  next  before  the  time  of  the  action  brought, 
or  in  which  the  cause  of  action  arose,  such  summons  may  issue  in  either 
of  such  last-mentioned  courts. 

^^  • 

LXI.  And  be  it  enacted,  That  any  summons  or  other  process  which 
under  this  act  shall  be  required  to  be  served  out  of  the  district  of  the 
court  from  which  the  same  shall  have  issued  may  be  served  by  the 
bailiff  of  any  court  holden  under  this  act  in  any  part  of  England,  and 
such  service  shall  be  as  valid  as  if  the  same  had  been  made  by  the 
bailiff  of  the  court  out  of  which  such  summons  or  other  prooesa 
shall  have  issued  within  the  jurisdiction  of  the  court  for  which  he 
acts. 


Proof  of  aer- 
Tioe  of  pro- 
ceBB  out  of  the 
district,  or  in 
the  absence  of 
the  bailiff. 

Rules,  12  and 
18. 

Forms,  4, 9. 

See  10  A;  20 
Vict.  0.108, 
a.  58. 


Demands  not 
tobedirided 
for  the  pur^ 
poae  of  bring- 
ing two  or 
more  anlta. 

(a)  RtOs,  36. 


LXII.  And  be  it  enacted.  That  service  of  any  summons  or  other 
process  of  the  court  which  shall  require  to  be  served  out  of  the  district 
of  the  court  may  be  proved  by  affidavit,  purporting  to  be  sworn  before 
any  judge  of  a  county  court,  or  before  a  master  extraordinary  in  chan- 
cery, or  any  person  now  authorixed  by  law  to  take  affidavits ;  and  the 
fee  for  taking  such  affidavit  shall  not  be  more  than  one  shilling,  and 
shall  be  costs  in  the  cause :  and  in  every  case  of  the  unavoidable 
absence  of  the  bailiff  by  whom  any  summons  or  other  process  of  the 
court  shall  have  been  served,  the  service  of  such  summons  or  other 
process  may  be  proved,  if  the  judge  shall  think  fit,  in  the  same  manner 
as  a  summons  served  out  of  the  district  of  the  court,  but  without  addU 
tional  charge  to  either  of  the  parties  to  the  suit. 

LXIII.  And  be  it  enacted.  That  it  shall  not  be  lawful  for  any  plain* 
tiff  to  divide  any  cause  of  action  for  the  purpose  of  bringing  two  or 
more  suits  in  any  of  the  said  courts ;  but  any  plaintiff  having  cause 
of  action  for  more  than  twenty  pounds,  for  which  a  plaint  mi^t  be 
entered  under  this  act  if  not  for  more  than  twenty  pounds,  may  aban- 
don the  excess  (a),  and  tberenpoii  the  plaintiff  s£dl,  on  proving  hia 
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LXIV.  And  be  it  enacted.  That  it  ihall  be  lawfbl  for  any  penon  Miaon  may 
under  the  age  of  twentyone  yean  to  proeecate  any  luit  in  any  coort  ""^  forwagM. 
bolden  under  this  act  for  any  sum  of  money  not  greater  than  twenty 
ponnda  which  may  be  due  to  him  for  wagea  or  piece-work,  or  for  work 
•s  a  lervant,  in  the  same  manner  aa  if  he  were  of  foil  age. 

LXV.  And  be  it  enacted,  That  the  jurisdiction  of  the  coanty  oovrt  CaiM  of  part- 
nnder  this  act  shall  extend  to  the  reoorery  of  any  demand,  not  exceed-  nenhip  aod 
ing  the  sum  of  twenty  pounds,  which  is  the  whole  or  part  of  the  unli-  ^°^^*^*^* 

auidated  balance  of  a  partnership  account,  or  the  amount  or  part  of 
lie  amount  of  a  distribati?e  share  under  an  intestacy,  or  of  any  legacy 
under  a  will. 

LXVI.  And  be  it  enacted.  That  it  shall  be  lawful  for  any  executor  Fxeeoion 
or  administrator  to  sue  and  be  sued  in  any  court  holden  under  this  act  ^J^  ^'^ 
in  like  manner  as  if  he  were  a  party  in  his  own  right,  and  judgment  ^[t/*. .. 
and  execution  shall  be  vns^  as  in  the  like  case  would  be  giTcn  or  issued  ^2|/''       ^ 
in  any  superior  court.  Fomu^  sto  9, 

ond  79  to  60. 

LXVII.  And  be  it  enacted.  That  no  privilege,  except  as  hereinafter  No  privikg* 
excepted,  shall  be  allowed  to  any  person  to  exempt  him  from  the  ^^^^  ,^ 
jurisdiction  of  any  court  holden  under  this  act  V^  c.  loi 

i.  18.  ' 
LXVIII.  And  be  it  enacted.  That  where  any  plaintiff  shall  haye  any  oneoftervnl 
demand  recorerable  under  this  act  against  two  or  more  persons  jointly  penons  liable 
answerable,  it  shall  be  sufBcient  if  any  of  such  persons  be  served  with  nuy  benad. 
process,  and  judgment  may  be  obtained  and  execution  issued  against  SmU,  00. 
the  person  or  persons  so  served,  notwithstanding  that  others  jointly 
liable  may  not  have  been  served  or  sued,  or  may  not  be  within  the 
Jurisdiction  of  the  court ;  and  every  such  person  against  whom  judg- 
ment shall  have  been  obtained  under  this  act,  and  who  shall  have 
satisfied  such  judgment,  shall  be  entitled  to  demand  and  recover  in  the 
county  court  under  this  act,  contribution  from  any  other  person  jointly 
liable  with  him. 

LXIX.  And  be  it  enacted,  lliat  the  judge  of  the  county  court  shall  Judce  alone 
be  the  sole  judge  in  all  actions  brooght  in  the  said  court,  and  shall  to  determiiia 
determine  Jl  questions  as  well  of  fact  as  of  law,  unless  a  jury  shall  be  l^ieiii  a  jun 
summoned  as  hereinafter  mentioned ;  and  no  suitors  shall  in  any  case  bennnmoned. 
be  summoned  to  hold  or  have  any  jurisdiction  in  any  court  holden  under 
thiiact. 

LXX.  And  be  it  enacted,  That  in  all  actions  where  the  amount  Actions  may 
claimed  shall  exceed  five  pounds,  it  shall  be  lawfol  for  the  plaintiff  or  ^  ^^^^^^^  * 
defendant  to  require  a  jury  to  be  summoned  to  try  the  said  action ;  and  pH^iJa  n- 
hi  all  actions  where  the  amount  claimed  shall  not  exceed  five  pounds,  it  qnire  it. 
shall  be  lawful  for  the  judge  in  hia  discretion,  on  the  application  of  jtuUg^  77  to 
either  of  the  parties,  to  order  that  such  action  be  tried  by  a  jury ;  and  60. 
in  every  case  such  jury  shall  be  summoned  according  to  Uie  provisions  Formt,  14  to 
hereinafter  contained  :  Provided  always,  that  the  party  requiring  a  37. 
jury  to  be  summoned  shall  give  to  the  clerk  of  the  court,  or  leave  at  his 
office^  auch  notice  thereof  as  shall  be  directed  by  the  rules  made  for 
rcfulating  the  practice  of  the  court  as  hereinafter  provided ;  and  the 
aaid  derk  ahall  cause  notice  of  such  demand  of  a  jury,  made  either  by 
the  plaintiff  or  defendant,  to  be  communicated  to  the  other  party  to  the 
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nid  action,  either  br  post,  or  by  cwwinf  tiie  same  to  be  ddifcred  at 
his  «saal  place  of  abode  or  basinsas ;  bat  it  shall  not  be  necessary  for 
cither  party  to  prove  on  the  trial  that  anch  nocioe  was  ooaunnnicated 
to  the  other  party  by  the  clerk. 

PartT  mfoit-     LXXI.  And  be  it  enacted.  That  erery  party  requirini^  any  jury  to 

mlke7de.    ^  svmBOoed  shAll,  at  the  time  of  giTing  the  said  notice,  and  before 

^^  J  ^     '     he  shall  be  entitled  to  have  such  jury  sommooed,  pay  to  the  derk  of 

the  court  the  snm  of  five  shilling  for  payment  of  the  jnry,  and  sack 

aom  shall  be  eonaidaed  as  costs  in  the  canae,  unless  otherwise  ordered 

by  the  judge. 

Who  riMn  be      LXXII.  And  be  it  enacted.  That  die  sheriff  of  every  county,  and 

Jnron.  ^j^  y^^^  bailiffs  of  Westminster  and  Sonthwark,  shall  'caoae  to  be 

Forms,  SO,     delivered  to  the  derk  of  the  oonrt  a  list  of  persons  qualified  and  liable 

36, 97.  iQ  serve  as  jurors  in  tbeeonrts  of  assize  and  nisi  prius  for  their  county, 

city,  and  borough  respectively,  within  fourteen  days  from  the  reodpt 

of  the  jury  book  from  the  derk  of  the  peace  of  the  county  or  other 

officer,  each  list  containing  only  the  namea  of  persona  residing  within 

the  jurisdiction  of  the  court,  for  which  list  the  said  sheriffs  and  high 

8«e  10*10  bailiffs  shall  be  entitled  to  receive  [on/ (/<Ae  genera/ yifiufQ/*/Aecoiir/] 

Vict,  c  108,    a  fee  alter  the  rate  of  two-pence  for  every  folio  of  seventy-two  words ; 

**  ^*  and  whenever  a  jury  shall  be  reqnired,  the  dkrk  of  the  court  shall  cause 

so  many  of  the  persons  named  in  the  list  as  shall  be  needed  in  the 

opinion  of  the  judge  to  be  summoned  to  attend  the  oonrt  at  a  time  and 

place  to  be  mentioned  in  the  summons,  and  shall  administer  or  canse  to 

be  administered  to  such  of  them  as  shall  be  impannelled  to  try  any 

cause  or  causes  an  oath  to  give  tme  verdict^  according  to  the  evidence ; 

and  the  persons  so  summoned  shall  attend  at  the  court  at  the  time 

mentioned  in  the  summons,  and  in  default  of  attendance  shall  forfeit 

such  sum  of  money  as  the  judge  shall  direct,  not  being  more  than  five 

pounds  for  each  default;  and  the  delivery  of  such  summons  to  the 

person  whose  attendance  is  required  on  such  jury,  or  delivery  thereof 

to  his  wife  or  servant,  or  any  inmate  at  his  usual  place  of  abode, 

trading,  or  dealing,  shall  be  deemed  good  service :  Provided  always, 

that  no  person  shdl  be  summoned  or  compelled  to  serve  on  such  jury 

more  than  twice  within  one  year,  or  who  shall  have  been  summoned 

and  shall  have  attended  upon  any  jury  at  the  assises,  or  any  court  of 

nisi  prius,  or  at  the  central  criminal  court  for  the  same  county,  vrithin 

six  calendar  months  next  before  the  delivery  of  such  summons. 

Wnnberoftha  LXXIII.  And  be  it  enacted,  That  whenever  there  are  any  jury  trials 
^^^'  five  jurymen  shall  be  impanndled  and  sworn,  as  occasion  shall  require, 

Acl08O.  iQ  give  their  verdicts  in  the  causes  which  shall  be  brought  before  them 
in  the  said  court,  and  being  once  sworn  shall  not  need  to  be  re-sworn 
in  each  trial;  and  either  of  the  parties  to  any  such  cause  shall  be 
entitled  to  his  lawful  challenge  against  all  or  any  of  the  said  jurors  in 
like  manner  as  he  wonld  be  entitled  in  any  superior  oonrt ;  and  the 
Jurymen  so  sworn  shall  be  required  to  give  an  nnanimoos  verdict. 

I'>'<»M<lhi«s  LXXIV.  And  be  it  enacted,  That  on  the  day  in  that  behalf  named 
tbe^aio?      ^^  ^^®  summons  the  plaintiff  shall  appear,  and  thereupon  the  defendant 

shall  be  required  to  appear  to  answer  such  plaint;  and  on  answer 
Form  of  being  made  in  court  the  judge  shsU  proceed  in  a  summary  way  to  try 
iM^MMi,  46.  the  canse,  and  give  jadgment,  irithont  further  pleading  or  formal 

joinder  of  issue. 

S^ii^ri***       LXXV.  And  be  it  enacted,  That  no  evidence  shall  be  given  by  the 
tb^lT not  ia  P^°^  ^  ^^  ^f^  of  Any  "od^  ca<»c  ■■  aforesaid  of  any  demand  or 
sttBuaoos.       osuse  of  action,  exeept  such  as  shall  be  stated  in  the  summons  hereby 
dlreoted  to  be  issued. 
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LXXYI.  And  be  it  eMcted,  That  no  defendant  in  any  ooturt  holden  Notioct  to  be 
under  this  act  ihaU  be  allowed  to  set  off  any  debt  or  demand  claimed  ^^  ^  the 
or  leooYerable  by  him  from  the  plamtiff,  or  to  aet  up  by  way  of  defence  ^^d^enov 
and  to  claim  and  have  the  benefit  of  infiuioy,  covertore,  or  any  statate  who  ihali    ' 
of  limitations,  or  of  hia  discharge  under  any  statute  relating  to  bank-  communicate 
mpta,  or  any  act  for  relief  of  insolvent  debtors,  withoat  the  consent  of  Ihe'^^iiA 
the  plaintiff,  unless  such  notice  thereof  as  shall  be  directed  by  the  nilea     ^^    ^ 
made  for  regulating  the  practice  of  the  court  shall  have  been  given  to  J^j^  ^  ^ 
the  clerk  of  the  court ;  and  in  every  case  in  which  the  practioe  of  the     * 
court  shall  require  such  notice  to  be  given,  the  clerk  of  the  court  shall,  ^\^^^'^^' 
aa  soon  aa  conveniently  may  be,  afto*  receiving  audi  notice,  commu- 
nicate the  same  to  the  plaintiff  by  the  post,  or  by  caosing  the  same  to 
be  delivered  at  his  usual  place  of  abode  or  business  ;  but  it  shall  not 
be  necessary  for  the  defendant  to  prove  on  the  trial  that  such  notice 
was  communicated  to  the  plaintiff  by. the  clerk. 

LXXVII.  And  be  it  enacted,  That  the  judge  may  in  any  case,  with  Bafts  may  bo 
the  consent  of  both  parties  to  the  suit,   order  the  same,  with  or  ?|2[^<^  ^^  ^'- 
without  other  matters  within  the  jurisdiction  of  the  court  in  dispute  ''^""^^^ 
between  such  parties,  to  be  referred  to  arbitration,  to  such  person  or  ^*^*  ^'^* 
persons,  and  in  such  manner,  and  on  such  terms  as  he  shall  think  ^orm,  90. 
raaaonable  and  just ;  and  such  reference  shell  not  be  revocable  by  By  u  4*  is 
either  party,  except  by  consent  of  the  judge ;  and  the  award  of  the  ^^'  *^'^* 
arbitrator  or  arbitrators  or  umpire  shall  be  entored  as  the  judgment  in  ^^Jawmoof 
the  cause,  and  shall  be  as  binding  and  effectual  to  all  intents  as  if  given  administer 
by  the  judge  ;  provided  that  the  judge  may,  if  he  think  fit,  on  applica-  «»  oath, 
tion  to  him  at  the  first  court  held  after  the  expiration  of  one  week  after 
the  entry  of  such  award,  set  aside  any  such  award  so  given  as  aforesaid, 
or  may,  with  the  consent  of  both  parties  aforesaid,  revoke  the  reference, 
or  ordeor  another  reference  to  be  made  in  the  manner  aforesaid. 

LXXVIII.  And  be  it  enacted,  That  five  of  the  judges  of  the  superior  Formi  of  pro- 
courts  of  common  law  at  Westminster,  including  the  lord  chief  justice  cedara  In 
of  the  Coort  of  Queen's  Bench,  the  lord  chief  justice  of  the  Court  of  f^'^^^byUie 
Common  Pleas,  and  the  lord  chief  baron  of  the  Court  of  Exchequer,  judgts. 
or  one  of  the  said  chiefs  at  the  least,  shall  have  power  to  make  and  g«e  19  dc  so 
aaaae  all  the  general  rules  for  regulating  the  practioe  and  proceedings  vict.  c  108, 
of  the  county  courts  holden  under  this  act,  and  also  to  frame  forms  for  ••  32. 
every  proceeding  in  the  said  courts  for  which  they  shall  think  it  neces- 
sary that  a  form  be  provided,  and  alao  for  keeping  all  books,  entries, 
and  accounts  to  be  kept  by  the  clerks  of  the  said  courts,  and  from  time 
to  time  to  alter  any  such  rule  or  form  ;  and  the  roles  so  made  and  the 
forms  so  framed,  shall  be  observed  and  used  in  all  the  coarts  holden 
under  thia  act ;  and  in  any  case  not  expressly  provided  for  herein  or  by 
the  said  rnlea,  the  general  principles  of  practice  in  the  superior  courts 
of  common  law  may  be  adopted  and  applied,  at  the  discretion  of  the 
judges,  to  actions  and  proceedings  in  thieir  several  courts. 

LXXIX.  And  be  it  enacted,  That  if  upon  the  day  of  the  return  of  Proceeding! 
any  summons,  or  at  any  continuation  or  adjournment  of  the  said  court,  ^J  plaintiff 
or  of  the  cause  for  which  the  said  summons  shall  have  been  issued,  the  ^^  o^p^'e 
plaintiff  shall  not  appear,  the  cause  shall  be  struck  out ;  and  if  he  shall  his  case. 
appear,  but  shall  not  make  proof  of  his  demand  to  the  satiafaction  of  g^  j^  j^  i^ 
the  court,  it  shall  be  lawful  for  the  judge  to  nonsuit  the  plaintiff,  or  to  viet.  c.  61, 
give  judgment  for  the  defendant,  and  in  either  case,  where  the  defendant  **^^  uu^ 
shall  appear  and  shall  not  admit  the  demand,  to  award  to  the  defendant,  ^**^*  ^* 
by  way  of  coats  and  satisfisction  for  his  trouble  and  attendance,  such  Fcmu,4l.U, 
sum  as  the  judge  in  his  discretion  shall  think  fit,  and  such  sum  shall 
be  recoverable  from  the  plaintiff  by  such  ways  and  means  as  any  debt 
or  damage  ordered  to  be  paid  by  the  same  court  can  be  recovered : 
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ProYided  always,  that  if  the  plaintiff  ahall  not  appear  when  called  upon, 
and  the  defendant,  or  some  one  duly  authorized  on  his  behalf,  shall 
appear,  and  admit  the  cause  of  action  to  the  full  amount  claimed,  and 
pay  the  fees  payable  in  the  first  instance  by  the  plaintiff,  the  court,  if 
it  shall  think  fit,  may  proceed  to  gire  judgment  as  if  the  plaintiff  had 
appeared. 

ProceediogB        LXXX.  And  be  it  enacted,  That  if  on  the  day  so  named  in  the 
if  the  defen-    gammons,  or  at  any  continuation  or  adjournment  of  the  court  or  cause 
a^lMtf!^       >^  which  the  summons  was  issued,  the  defendant  shall  not  appear,  or 
sufficiently  excuse  his  absence,  or  shall  neglect  to  answer  when  called  in 
court,  the  judge,  upon  due  proof  of  sernce  of  the  summons,  may  pro- 
ceed to  the  hearing  or  trial  of  the  cause  on  the  part  of  the  plaintiff  only, 
and  the  judgment  thereupon  shall  be  as  valid  as  if  both  parties  had 
attended :  Provided  always,  that  the  judge  in  any  such  case,  at  the 
same  or  any  subsequent  court,  may  set  aside  any  judgment  so  given  in 
the  absence  of  the  defendant,  and  the  execution  thereupon,  and  may 
to*''  ^^^  ^"'^^  ^  ^^^  ^""^  ^^     '^  cause,  upon  such  terms,  if  any,  as  to  payment 
fJ^Aoappii  ^^^'^*  giving  security  for  debt  or  costs,  or  such  other  terms  as  he 
to  this  sect,    may  think  fit,  on  sufficient  cause  shown  to  him  for  that  purpose. 

i^S^y        LXXXI.  And  be  it  enacted,  That  the  judge  may  in  any  case  make 

™^'    orders  for  granting  time  to  the  plaintiff  or  defendant  to  proceed  in  the 

^tle,  09  to     prosecution  or  defence  of  the  suit,  and  also  may  from  time  to  time 

adjourn  any  court,  or  the  hearing  or  further  hearing  of  any  cause,  in 

such  manner  as  to  the  judge  may  seem  fit. 

Defendant  LXXXII.  And  be  it  enacted.  That  it  shall  be  lawfiil  for  the  defen- 

moDey^fnto  ^^'^^*  ^  "^^  action  brought  under  this  act,  within  such  time  as  shall  be 
court.  directed  by  the  rules  made  for  regulating  the  practice  of  the  court,  to 

pay  into  court  such  sum  of  money  as  he  shall  think  a  full  satis- 
faction for  the  demand  of  the  plaintiff,  together  with  the  costs  incurred 
Notice  of  by  the  plaintiff  up  to  Uie  time  of  such  payment ;  and  notice  of  such 
to^'rira"^  payment  shall  be  communicated  by  the  derk  of  the  court  to  the  plaintiff 
to  pii£dfr.  ^y  post,  or  by  causing  the  same  to  be  delivered  at  his  usual  place  of 
IMet,  61  and  ^^^®  °^  business ;  and  the  said  sum  of  money  shall  be  paid  to  the 
mT^  plaintiff;  but  if  he  shall  elect  to  proceed,  and  if  the  plaintiff  shall 

Femu,  18 '    ^^co^^r  no  further  sum  in  the  action  than  shall  have  been  so  paid  into 
18^  4S.      '     court,  the  plaintiff  shall  pay  to  the  defiendant  the  costs  incurrcMi  by  him 
in  the  said  action  after  sudi  payment ;  and  such  costs  shall  be  settled 
by  the  court,  and  an  order  shall  thereapon  be  made  by  the  court  for  the 
payment  of  such  costs  by  the  plaintiff. 

Fjmieg  and  LXXXIII.  And  be  it  enacted.  That  on  the  hearing  or  trial  of  any 
be  a»mfned.  <^tion,  or  on  any  other  proceeding  under  this  act,  the  parties  thereto, 
'  their  wives  and  all  other  persons,  may  be  examined,  either  on  behalf 
of  the  plaintiff  or  defendant,  upon  oath,  or  solemn  affirmation  in  those 
cases  in  which  persons  are  by  law  allowed  to  make  affirmation  instead 
of  taking  an  oath,  to  be  administered  by  the  proper  officer  of  the 
court. 

Penoni  gir-        LXXXIV.  And  be  it  enacted.  That  every  person  who  in  any  exami- 

^  ^^^it*'  n&tion  upon  oath  or  solemn  affirmation  before  any  judge  of  the  county 

of  ^o^.  ^    court  shall  wilAilly  and  corruptly  give  false  evidence  shall  be  deemed 

See  14  ft  15     guilty  of  perjury. 
Vict.  c.  100, 

** '"'  LXXXV.  And  be  it  enacted.  That  either  of  the  parties  to  the  sut 

^"""J^py*  or  any  other  proceeding  under  this  act  may  obtain,  at  the  office  of  the 
JtttT  ^^rT^'d  ^^^  ^'  ^®  court  summonses  to  witnesses,  to  be  served  by  one  of  the 
9.K  ^*     "^   bdliffs  of  the  oourt,  with  or  without  a  clause  requiring  the  prodnctioii 
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of  books,  deeds,  papersi  and  writiDgs  in  their  possession  or  control,  and  Form^  ss. 
in  anj  such  summons  any  number  of  names  may  be  inserted.  if  rritnest  be 

a  prisoner  (a) 

LXXXVI.  And  be  it  enacted,  That  every  person  on  whom  any  Penaitj  on 
such  summons  shall  have  been  served,  either  personally  or  in  such  vitnewic« 
other  manner  as  shall  be  directed  by  the  general  rules  or  practice  of  "i^^qq/ 
the  courts,  and  to  whom  at  the  same  time  payment  or  a  tender  of  pay- 
ment of  his  expennes  shall  have  been  made  on  such  scale  of  allowance 
OS  shall  be  from  time  to  time  settled  by  the  general  rules  of  practice  of 
the  court,  and  who  shall  refuse  or  neglect,  without  sufficient  cause,  to 
appear,  or  to  produce  any  books,  papers,  or  writings  required  by  such 
gammons  to  be  produced,  and  also  every  person  present  in  court  who 
shall  be  required  to  give  evidence,  and  who  shall  refuse  to  be  sworn 
and  give  evidence,  shall  forfeit  and  pay  such  fine,  not  exceeding  ten 
pounds,  as  the  judge  shall  set  on  him  ;  and  the  whole  or  any  part  of 
such  fine,  in  the  discretion  of  the  judge,  after  deducting  the  costs,  shall 
be  applicable  towards  indemnifying  the  party  injured  by  such  refusal 
or  neglect,  and  the  remainder  thereof  shall  form  part  of  the  general 
fund  of  the  court  in  which  the  fine  was  imposed. 

LXXXVII.  And  be  it  enacted.  That  payment  of  any  fine  imposed  Fines  bow  to 
4iy  any  court  under  the  authority  of  this  act  may  be  enforced  upon  the  ^  enforced 
order  of  the  judge  in  like  manner  as  payment  of  any  debt  adjudged  in  ^^*c<»"'»'«* 
the  said  court,  and  shall  be  accounted  for  as  herein  provided. 

LXXXVIII.  And  be  it  enacted,  That  all  the  costs  of  any  action  or  Costa  to  abide 

Sroceeding  in  the  court,  not  herein  otherwise  provided  for,  shall  be  paid  ^^^  ^^^^^  of 
y  or  apportioned  between  the  parties  in  such  manner  as  the  judge  ^  ^^^  ^°' 
shall  think  fit,  and  in  default  of  any  special  direction  shall  abide  the  ^*^»  1^^* 
event  of  the  action,  and  execution  may  issue  for  the  recovery  of  any 
such  costs  in  like  manner  as  for  any  debt  adjudged  in  the  said  court. 

LXXXIX.  And  be  it  enacted,  That  every  order  and  judgment  ofJodj^enta 
any  court  holden  under  this  act,  except  as  herein  provided,  shall  be  ^^^  ^  ^^'^* 
final  and  conclusive  between  the  parties,  but  the  judge  shall  have 
power  to  nonsuit  the  plaintiff  in  every  case  in  which  satisfactory  proof 
shall  not  be  given  to  him  entitling  either  the  plaintiff  or  defendant  to 
the  judgment  of  the  court,  and  shall  also  in  every  case  whatever  have 
the  power,  if  he  shall  think  fit,  to  order  a  new  trial  to  be  had  upon  such  -Rw^«,  128, 
terms  as  he  shall  think  reasonable,  and  in  the  meantime  to  stay  the  ^^^' 
proceedings.  ^^"^'  ^• 

XC.  And  be  it  enacted.  That  no  plaint  entered  in  any  court  holden  No  actions  to 
under  this  act  shall  be  removed  or  removable  from  the  said  court  into  ^  removed 
any  of  her  Majesty's  superior  courts  of  record  by  any  writ  or  process,  coj^g"?®'?®' 
unless  the  debt  or  damage  claimed  shall  exceed  five  pounds,  and  then  certain  con- 
only  by  leave  of  a  judge  of  one  of  the  said  superior  courts,  in  cases  dltions  (b). 
which  shall  appear  to  the  judge  fit  to  be  tried  in  one  of  the  superior 
courts,  and  upon  snch  terms  as  to  payment  of  costs,  giving  security  for 
debt  or  costs,  or  such  other  terms  as  he  shall  think  fiL 

XCI.  And  be  it  enacted,  That  [no  perton  shall  be  entitled  to  appear  Who  may  ap- 
for  any  other  party  to  any  proceeding  in  any  of  the  said  courts  unless  P^ar  for  anj 
he  be  an  attorney  of  one  of  her  Majesty's  superior  courts  of  record,  JJIJlt*"  **** 
or  a  barrister-at'iaw  instructed  by  such  attorney  on  behalf  of  the  courts?' 
party,  or,  by  leave  of  the  judge,  any  other  person  allowed  by  the  judge  wards  iruhm 
to  appear  instead  of  such  party  t  but  no  barrister,  attorney,  or  other  in  bracktu  * 

{a)  Sec.  19  k,  30  Vict.  c.  108,  s.  31. 

(6)  For  removal  qf  causes  where  the  amount  eUUmed  does  noi  exeesd  51., 
sae  19  Ic  20  Viet  c.  lOB,  s.  3», 
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rep.  fry  IS  Ifc  p«rMs,  €Xtfpt  hf  leave  of  ike  judge.,  9hall  be  eniitled  to  he  kemrd  to 

10  Vict.  cM>  argue  any  quettumoM  eoumeelfor  any  other  permm  m  mmg  proeeedmg 

**  ^^*  tn  any  court  koidem  under  tkie  aef]  ;  uid  no  person,  not  bcinf  an 

sttomej  admitted  to  one  of  her  Majcsty'a  mperior  eouta  of  reaDid« 

■hall  be  entitled  to  have  or  reoovcr  any  sum  of  money  for  appeal  Lm  or 

actinf  on  behalf  of  any  other  person  in  the  said  eonit ;  andno  attorney 

shall  be  entitled  to  have  or  reeovcr,  therefore,  any  anm  of  Boaey, 

unless  the  debt  or  damage  riaimrd  shall  be  more  than  forty  abillingSy 

or  to  have  or  reeover  more  than  ten  shillings  for  his  fses  and  eoats, 

unless  the  debt  or  damage  claimed  shall  be  more  than  five  pounds, 

or  mors  than  fifteen  shillings  in  any  case  within  the  summary  jurisd&o- 

tion  given  by  this  act ;  and  in  no  case  shall  any  fee  ezeeeding  one 

pound  three  shillings  and  sizpenoe  be  allowed  for  employing  a  baRister 

Se«  10  Ic  M   as  counsel  in  the  cause ;  and  the  expense  of  employing  a  barrialer  or 

Vict,  c  108,   an  attorney,  either  by  plaintifr  or  defendant,  ahsll  not  be  allowed  on 

Uubl^t^e^  taxation  of  cosU  in  the  case  of  a  plaintiff  where  lem  than  five  pounds 

attamep  and  u  recovered,  or  in  the  case  of  a  delendant  where  leas  than  five  pounds 

client.  iadaimed,  or  in  any  case,  unless  by  order  of  the  judge. 


XCII.  Court  mag  make  ordert  for  pagmeui  kg  hutolmente.  Rep. 
bgeect.Z  qf  198(20  Viet.  e.  108,  Sekedmle  {A.) :  amd  tee  eeet.  4i 
ofthataet. 

Cro«  Judg-        XCIII.  And  be  It  enacted.  That  If  there  diall  be  eroa  judgssents 
nenu,  between  the  parties,  execution  shall  be  taken  out  by  that  party  only 

who  shall  have  obtained  judgment  for  tiie  larger  sum,  and  for  so  muen 
only  ss  shall  remain  after  d^ucting  the  smaller  sum,  and  satisfoction 
for  the  remainder  shall  be  entered,  as  well  as  satisfoction  on  the  judg- 
ment for  the  smaller  sum  ;  and  if  both  sums  shall  be  equal,  satisitction 
shall  be  entered  upon  both  judgments. 

Ooartimr  XCIV.  And  be  It  enacted,  That  whenever  the  judge  shall  have  made 
d^^'MBin?'  ""^  ^'^  ^Of  t^  payment  of  money,  the  amount  siull  be  recoverable, 

g^^lgT^  in  ease  of  defonlt  or  failure  of  payment  thereof  forthwith,  or  at  the 

j^,^^  11^  time  or  times  and  in  the  manner  therriiy  directed,  by  execution  against 

I  ig.  '  the  goods  and  rhattels  of  the  party  against  whom  such  order  sImU  be 

Farm»,  M,  made ;  and  the  derk  of  the  asid  court,  at  the  reijnest  of  tiie  party 

^'  proseoiting  such  order,  shall  issue  under  the  seal  of  the  court  a  writ 

SeeWlcM  of  fieri  fodas  as  a  warrant  of  execution  to  the  high  bailiff  of  the  court, 

•  ^4^^  ^^'  ^^*  ^?  ^"^  warrant,  shall  be  empowered  to  levy,  or  canse  to  be 


__  — ,  _^ , —  — _j -_  --^,  — —  — 

For  eotu  iff  l^^i^i  by  distress  and  sale  of  the  goods  and  chattels  of  such  party, 
unprodwutkee  SQch  sum  of  money  as  shall  be  so  ordered,  wheresoever  they  may  be 
f"*"!^!^  found  within  the  district  of  the  court,  whether  within  liberties  or  with- 
MeBui€t  104.  ^^  ^^  ^n^  ^^  ^^^^^  ^f  ^1^  execution ;  and  all  constables  and  other 

peace  officers  within  their  seversl  j  uriadictiont  shall  aid  in  the  exeeutloii 
of  every  such  warranto 

Biflcotloaiiot  XCV.  And  be  it  enacted,  That  if  the  judge  shsll  have  made  any 
li^l^'S^^t  ^"'^  ^  payment  of  any  sum  of  money  by  instalments,  execution 
In  pajment  of  ^pon  mch  order  shall  not  issue  against  this  party  until  after  defsult  in 
tome  Autal-  payment  of  some  instalment  according  to  such  order,  and  execution, 
BMDC,uid  or  successive  executions,  may  then  issue  for  the  whole  of  the  said  sum 
biim  foM^B  ^  money  and  costs  then  remaining  unpaid,  or  for  such  portion  thereof 
whoU  ram  M  the  judge  shall  order,  either  at  the  time  of  making  the  original  order, 
dus.  or  at  any  subsequent  time,  under  the  seal  of  the  court 

WhUiMdB       ^^^I-  And  be  it  enacted.  That  every  bailiff  or  oflloer  executing 

may  betakm  "^7  prooem  of  execution  issuing  out  of  the  said  county  court,  against 

ia  asacatloo.  the  goods  and  chattels  of  any  person  may  by  virtue  thereof  seise  and 

take  any  of  the  goods  and  chattels  of  such  peroon  (excepting  the 
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wearing  ^p«nel  and  bedding  of  indi  parson  or  his  familf ,  and  the  Where  no 
toclU  and  implement!  of  hia  trade,  to  the  Talae  of  five  ponndsy  which  ^^*,'^  '^ 
ahall  to  that  extent  be  protected  from  snch  aeisiure),  and  may  also  seize  e!  io&  ik49. 
and  take  any  money  or  bank  notes  (whether  of  the  Bank  of  EngUind 
or  of  any  other  bank),  and  any  cheques,  bills  of  exchange,  promissory 
notes,  bonds,  specialties,  or  secnrities  for  money,  belonging  to  any 
snch  person  a^^instwhon  any  such  exeeation  shall  have  issnedt^aa 
aforesaid. 

XCVII.  And  be  it  enacted,  That  the  high  bailiff  shall  hold  any  SworitiM 
cheques,  bills  of  exchange,  promissory  notes,  bonds,  specialtiea,  or  ^Ixed  to  tw 
other  securities  for  money  which  shall  have  been  so  seixed  or  taken  as  ^!{{^y  ^^ 
aforesaid,  as  a  security  or  secnrities  for  the  amount  directed  to  be 
levied  by  such  execution,  or  so  much  thereof  as  shall  not  haye  been 
otherwise  levied  or  raised  for  the  benefit  of  the  plaintiff;  and  the 
plaintiff  may  sue  in  the  name  of  the  defendant,  or  in  the  name  of  any 
person  in  whose  name  the  defendant  might  have  sued,  for  the  recovery 
of  the  sum  or  sums  secured  or  made  payable  thereby,  when  the  time 
of  payment  thereof  shall  have  arrived. 

XCVIII.  And  be  it  enacted.  That  it  shall  be  lawful  for  any  party  Parties  har- 
who  has  obtained  any  unsatisfied  judgment  or  order  in  any  court  held  ing  obtained 
by  virtue  of  this  act,  or  under  any  act  repealed  by  this  act,  for  the  jSjII^JJ}*''** 
payment  of  any  debt  or  damagea  or  costs,  to  obtain  a  summons  from  maTotrtaln  a 
any  county  court  within  the  limits  of  which  any  other  party  shall  then  ■ummoDfl  on 
dwell  or  carry  on  his  business  (a),  such  summons  to  be  in  such  form  $'^  ^' 
as  shall  be  directed  by  the  rules  made  for  regulating  the  practice  of  the 
county  courts  as  herein  provided,  and  to  be  served  personally  upon  ij y^  ^'iqil 
the  person  to  whom  it  is  directed,  requiring  him  to  appear  at  snch  «.  49.  ei! 
time  as  shall  be  directed  by  the  said  rulea  to  answer  snch  things  as  are 
named  in  such  summons ;  and  if  he  shall  appear  m  pursnance  of  such 
summons,  be  msy  be  examined  upon  oath  touchmg  his  estate  and 
effects,  and  the  manner  and  drcnmstances  under  whidi  he  contracted 
the  debt  or  incurred  the  damagea  or  liability  which  is  the  subject  of 
the  action  in  which  judgment  has  been  obtained  against  him ;  and  as 
to  the  means  and  expectation  he  then  had,  and  as  to  the  property  and 
means  he  still  hath,  of  discharging  the  said  debt  or  damages  or  liability, 
and  as  to  the  disposal  he  may  have  made  of  any  property;  and  the 
person  obtaining  such  summons  as  aforesaid,  and  all  other  witnesses 
whom  the  judge  shall  think  requisite,  may  be  examined  upon  oath 
touching  the  inquiries  authorized  to  be  made  as  aforesaid;  and  the 
costs  of  such  summons,  and  of  all  proceedings  thereon,  shall  be  deemed 
costs  in  the  cause. 

XCIX.  And  be  it  enacted,  That  if  the  party  so  summoned  shall  ckmmUtmeat 
not  attend  as  required  by  such  summons,  and  shall  not  allege  a  suffi-  forfiauda^  kc* 
cient  excuse  for  not  attending,  or  shall,  if  attending,  refuse  to  be 
sworn,  or  to  disclose  any  of  the  things  aforesaid,  or  if  he  shall  not  See  19  5c  90 
make  answer  touching  the  same  to  the  satisfaction  of  such  judge,  or  vict.  c.  106, 
if  it  shall  appear  to  such  judge,  either  by  the  examination  ^  the""*^*^'- 
party  or  by  any  other  evidence,  that  such  party,  if  a  defendant,  in 
incurring  the  debt  or  liability  which  is  the  subject  of  the  action  in 
which  judgment  has  been  obtained,  has  obtained  credit  from  the 
plaintiff  under  false  pretences,  or  by  means  of  fraud  or  breach  of  trust, 
or  has  wilfuUy  contracted  such  debt  or  liability  without  having  had  at 
the  same  time  a  reasonable  expectation  of  being  able  to  pay  or  dia* 
charge  the  same,  or  shall  have  made,  or  caused  to  be  made,  any  gift, 
delivery,  or  transfer  of  any  property,  or  shall  have  charged,  removed, 
or  concealed  the  same^  wiUi  intent  to  delhiud  his  creditors  or  any  of 
ibtm  f  or  if  it  shall  appear  to  the  satisfaction  of  the  judge  of  tha  said 
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court  that  the  partj  to  sammoned  hu  then,  or  hai  bad  nnoe  the 

jodgment  obtained  against  him,  mfficient  means  and  ability  to  paj  the 

debt  or  damages  or  costs  so  recoTered  against  him,  either  altogether 

or  by  any  instalment  or  instalments  which  the  court  in  whidi  the 

judgment  was  obtained  shall  have  ordered,  and  if  he  shall  refose  or 

neg^jiect  to  pay  the  same  as  shall  hare  been  so  ordered,  or  as  shall  be 

Rule,   188,     ordered  pursoant  to  the  power  hereinafter  provided,  it  shall  be  lawful 

'^*  for  soch  judge,  if  he  shall  think  fit,  to  order  that  any  such  party  may 

^"7^     *      be  committed  to  the  common  gaol  or  house  of  correction  of  the 

c^ioi!  i.ft.V  oonntjt  district,  or  place  in  which  the  party  summoned  is  resident,  or 

19  &  20  Vict!  to  any  prison  which  shall  be  provided  as  the  prison  of  the  oonii,  for 

c.  i(K,  ■.  74.   any  period  not  exceeding  forty  days. 


Power  of  c.  And  be  it  enacted.  That  it  shall  be  lawful  for  the  judge  of  any 

''"hid  ^  alter  ^'^^^  before  whom  such  summons  shall  be  heard,  if  he  shall  think  fit, 

^rden,  whether  or  not  he  shall  make  any  order  for  the  committal  of  the 

Rule  110.      defendant,  to  rescind  or  alter  any  oitler  that  shaU  have  been  previously 

'      *      made  sgainst  any  defendant  so  summoned  before  him  for  the  payment, 

g^J^"^  by  instalmenti  or  otherwise,  of  any  debt  or  damages  recovered,  and 

to  make  any  further  or  other  order,  either  for  the  payment  of  the  whole 

of  such  debt  or  damsges  and  costs  forthwith,  or  by  any  instalments,  or 

in  any  other  manner  as  such  judge  may  think  reasonable  and  just. 

Power  to  6z-  CI.  And  be  it  enacted,  That  in  every  case  where  the  defendant  in 
c^ol^at  '^^  '^^  brought  in  any  county  court,  shall  have  been  personally  served 
hearing  of  the  ^^h  the  summons  to  appear  or  shall  personally  appnr  at  the  trial  of 
cMue.  the  same,  the  judge  at  the  hearing  of  the  cause,  or  at  any  adjournment 

IhclM,  181,  thereof,  if  judgment  shall  be  given  against  the  defendant,  shall  have 
188.  the  same  power  and  authority  of  examining  the  defendant  and  the 

Form,  AS,  phuntiff  and  other  parties  touching  the  several  things  hereinbefore 
mentioned,  and  of  committing  the  defendant  to  prison,  and  of  making 
an  order,  as  he  might  have  and  exercise  under  the  provirions  herein- 
before contained  in  case  the  plaintiff  had  obtained  a  summons  for  that 
purpose  after  the  judgment  obtained  as  hereinbefore  mentioned. 

••o^^^J**""-  CXI.  And  be  it  enacted,  That  whenever  any  order  of  commitment 
^IJIJgJ^J^  shall  have  been  made  as  aforesaid,  the  clerk  of  the  said  court  shall 
wamnts  of  i^^^  under  the  seal  of  the  court  a  warrant  of  commitment,  directed  to 
commitineiit.  one  of  the  bailiffs  of  any  county  court,  who  by  such  warrant  shall  be 
IB  Jt  8a  Yict.  empowered  to  take  the  body  of  the  person  against  whom  such  order 
c.  IM,  8. 00.  shflil  be  made ;  and  all  constsbles  and  other  peace  officers  within  their 
f^^  1^'  several  jurisdictions  shall  sid  in  the  execution  of  every  such  warrant ; 
-  '  -,  and  the  gaoler  or  keeper  of  every  gaol,  house  of  correction,  and  prison 
^^  mentionol  in  any  such  order  shall  be  bound  to  receive  and  keep  the 

uSlwiSeSr  ^^'BD^^'^t  therein  until  discharged  under  the  provisions  of  this  act,  or 
warrants.  Otherwise  by  due  course  of  law ;  [and  no  protection,  order,  or  ceriifi' 
•ee  Rule  105.  cate  granted  by  any  court  of  batdtrvptcy,  or  for  the  relirf  qf  insolvent 

debton,  shall  be  available  to  diecharge  eaiy  drfemd/aaU  from  any  com- 

mitment  under  aueh  latt'tnentioned  order  (a)]. 

ImprlMo-  cill.  And  be  it  enacted.  That  no  imprisonment  under  this  act  shall 

^■emtTMs    iu  anywise  operate  as  a  satisfaction  or  extinguishment  of  the  debtor 

■stia&ctioo     other  cause  of  action  on  which  a  judgment  has  been  obtained,  or  pro- 

for  the  debt,  tect  the  defendsnt  from  being  anew  summoned  and  imprisoned  for  any 

'^  new  fraud  or  other  default  rendering  him  liable  to  be  imprisoned  under 

this  act,  or  deprive  the  plaintiff  of  any  right  to  take  out  execution 

against  the  goods  and  chattels  of  the  defiendant,  in  the  same  manner  as 

if  such  imprisonment  had  not  taken  place. 

(•)  Words  foUhin  bradUts  repealed  by  eect.  3  of  10  Ic  80  Tiet.  e.  106,  Scbe- 

dole  (A.) 
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CIV.  And  be  it  enacted,  That  in  all  cases  where  a  warrant  of  exeea-  How  exeeu- 
tion  shall  have  issued  against  the  goods  and  chattels  of  any  party,  or  an  tion  may  be 
order  for  his  commilment  shall  have  been  made  under  this  act,  and  such  |*"^  ^^^  ottht 
party,  or  his  goods  and  chattels,  shall  be  oat  of  the  jurisdiction  of  the  {^'^^1?° 
eourt,  it  shall  be  lawful  for  the  high  bailiff  of  the  court  to  send  such  ' 

warrant  of  execution  or  of  commitment  to  the  clerk  of  any  other  court  ^' 
constituted  under  this  act,  within  the  jurisdiction  of  which  such  party, 
or  his  goods  and  chattels,  shall  then  be  or  be  believed  to  be,  with  a 
warrant  thereto  annexed,  under  the  hand  of  the  high  bailiff  and  seal  Form,  loe. 
of  the  court  from  which  the  original,  warrant  issued,  requiring 
eaecntion  of  the  same,  and  the  clerk  of  the  court  to  which  the  same 
shall  be  sent  shall  seal  or  stamp  the  same  with  the  seal  of  his  court, 
and  issue  the  same  to  the  high  bailiff  of  his  court,  and  thereupon  such 
last  -mentioned  high  bailiff  shsll  be  authorised  and  required  to  act  in 
all  respects  as  if  the  original  warrant  of  execution  or  commitment  had 
been  directed  to  him  by  the  court  of  which  he  is  the  high  bailiff,  and 
shall,  within  such  time  as  shall  be  specified  in  the  rules  of  practice, 
return  to  the  high  bailiff  of  the  court  from  which  the  same  originally 
issued  what  he  shall  have  done  in  the  execution  of  such  process,  and  in 
case  a  levy  shall  have  been  made  shall,  within  such  time  as  shall  be 
specified  in  the  rules  of  practice,  pay  over  all  monies  received  in 
pursuance  of  the  warrant  to  the  high  bailiff  of  the  court  from  which  ^^*^**  ^"^ 
the  same  shall  have  originally  issued,  retaining  the  fees  for  execution  *^^* 
of  the  process  ;  and  where  any  order  of  commitment  shall  have  been 
made,  and  the  person  apprehended,  he  shall  be  forthwith  conveyed, 
in  custody  of  the  bailiff  or  oflScer  apprehending  him,  to  the  gaol  or 
house  of  correction  or  other  prison  of  the  court  within  the  jurisdiction 
of  which  he  shall  have  been  apprehended,  and  kept  thereii  for  the 
time  mentioned  in  the  warrant  of  commitment,  unless  sooner  discharged 
under  the  provisions  of  this  act ;  and  all  constables  and  other  peace 
officers  shall  be  aiding  and  assisting  within  their  respective  districts  in 
the  execution  of  such  warrant. 

CV.  And  be  it  enacted,  That  if  it  shall  at  any  time  appear  to  the  Power  to 
satisfaction  of  the  judge,  by  the  oath  or  affirmation  of  any  person,  or  Judge  to  bus- 
otherwise,  that  any  defendant  is  unable,  from  sickness  or  other  saffi-  {J^'jf |J*^^' 
cient  cause,  to  pay  and  discharge  the  debt  or  damages  recovered  against  tain  cases.' 
him,  or  any  instalment  thereof  ordered  to  be  paid  as  aforesaid,  it  shall 
be  lawful  for  the  judge,  in  his  discretion,  to  suspend  or  stay  any  judg-  Farmy  48. 
ment,  order,  or  execution  gireuy  made,  or  issued  in  such  action,  for 
snch  time  and  on  such  terms  as  the  judge  shall  think  fit,  and  so  from 
time  to  time  until  it  shall  appear  by  the  like  proof  as  aforesaid  that 
audi  temporary  cause  of  disability  hsa  ceased. 

CVI.  And  be  it  enacted,  That  no  sale  of  any  goods  which  shall  be  Regniatin* 
taken  in  execution  as  aforesaid  shall  be  until  after  the  end  of  five  days  the  tale  of 
at  least  next  following  the  day  on  which  such  goods  shall  have  been  so  S^^^^jq" 
taken,  unless  such  g^s  be  of  a  perishable  nature,  or  upon  the  request 
in  writing  of  the  party  whose  goods  shall  have  been  taken ;  and  until 
socb  sale  the  goods  shall  be  deposited  by  the  bailiff  in  some  fit  place.  Rule,  loe. 
or  they  may  remain  in  the  custody  of  a  fit  person  approved  by  the  high 
bailiff,  to  be  put  in  possession  by  the  bailiff;  and  it  shall  be  lawful  for 
the  high  bailiff,  from  time  to  time,  as  he  shall  think  proper,  to  appoint 
snch  and  so  many  persons  for  keeping  possession,  and  so  many  sworn  Bail\ff'  may 
brokers  and  appraisers  for  the  purpose  of  selling  or  valuing  any  goods,  acta* broker, 
chattels,  or  effects  taken  in  execution  under  this  act,  as  shall  appear  to  y.^.'^  ^.!? 
him  to  be  necessary,  and  to  direct  security  to  be  taken  from  each  of  ,  \^^'      ' 
tfacm,  for  such  sum  and  in  such  manner  as  he  shall  think  fit,  for  the 
faithAil  performance  of  their  duties  without  injury  or  oppression ;  and 
tlie  judge  or  high  bailiff  may  dismiss  any  person,  brokeri  or  appraiser 
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10  appointed ;  and  no  goodi  taken  in  execotion  under  thii  act  ihall  be 
iold  for  the  purpose  of  satiafying  the  warrant  of  execution  except  by 
one  of  the  broken  or  appraisers  so  appointed ;  and  the  brokers  or 
appraisers  so  appointed  shall  be  entitled  to  baTC,  out  of  the  produce  of 
itule,  107.  the  goods  so  distrained  or  sold,  sixpence  in  the  pound  on  the  Tslue  of 
the  goods  for  the  appraisement  thereof,  whether  by  one  broker  or  more, 
OTcr  and  abore  the  stamp  duty,  and  for  adrertisements,  catalogues, 
sale  and  commission,  and  deli?ery  of  goodsi  one  shilling  in  the  pound 
on  the  net  produce  of  the  sale. 

CVII.  A»  to  the  liability  ofgoodt  taken  in  execution  under  S  Anne, 
e.  17.  Landlord*  may  claim  certain  rente  in  arrear,  Bailife  making 
leviee  may  distrain  for  rent  and  coate.  In  ease  o/repletfint,  57  Gy^$, 
e.9Z.^Repealed  by  tee/. 3,  of  19  Sf  20  Vict.  c.  108,  Sch,  (A.) 

Ko  ezecntlon      CVIII.  And  be  it  enacted,  That  no  judgment  or  execution  shall  be 
•haU  be  itof.  gtayed,  delayed,  or  reversed  upon  or  by  any  writ  of  error  or  supersedeaa 
error[  ^"  ^   thereon,  to  be  sued  for  the  reversing  of  any  judgment  given  in  any 
court  holden  under  the  provisions  of  this  act. 

Execution  to  CIX.  And  be  it  enacted.  That  in  or  upon  every  warrant  of  execution 
be  sapeneded  igtoed  sgainat  the  goods  and  chattels  of  any  person  whomsoever,  the 
of  debtud  ^^^^  ^^  ^®  court  shall  cause  to  be  inserted  or  endorsed  the  sum  of 
cofts.  money  and  costs  adjudged,  with  the  sums  allowed  by  this  act  as  in- 

creased costs  for  the  execution  of  such  warrant;  and  if  the  party 
against  whom  such  execution  shall  be  issued  shall,  before  an  actual 
sale  of  the  goods  and  chsttels,  pay  or  cause  to  be  paid  or  tendered  unto 
the  derk  of  the  court  out  of  which  such  warrant  of  execution  has 
issued,  or  to  the  bailiff  holding  the  warrant  of  execution,  such  sum  of 
money  and  costs  ss  aforesaid,  or  such  part  thereof  as  the  person  enti- 
tled thereto  shall  agree  to  accept  in  fioll  of  his  debt  or  damagea  and 
costs,  together  with  the  fees  herein  directed  to  be  paid,  the  execution 
shall  be  superseded,  and  the  goods  and  chattels  of  the  said  party  shall 
be  discbar|;ed  and  set  at  liberty. 

Debtor  to  be  CX.  And  be  it  enacted.  That  any  person  imprisoned  under  this  act 
dlachargel  ^)^q  gjuji  j^g^g  p^l^  or  satisfied  the  debt  or  demand,  or  the  instalments 
upon  Mf.  ^  thereof  payable,  and  costs  remaining  due  at  the  time  of  the  order  of 
ment  of  debt  imprisonment  being  made,  together  with  the  costs  of  obtaining  such 
and  costs.  oruer,  and  all  subsequent  costs,  shall  be  discharged  out  of  custody, 
Mule,  194.  upon  the  certificate  of  such  payment  or  satisfaction,  signed  by  the 
Form,  07.  clerk  of  the  court,  by  leave  of  the  judge  of  the  court  in  which  the  order 
of  imprisonment  was  made. 

Minutes  of         CXI.  And  be  it  enacted.  That  the  clerk  of  every  court  holden 
I»|ooee^Bfi     under  this  act  shall  cause  a  note  of  all  plaints  and  summonses,  and  of 
^       all  orders,  and  of  all  judgments  and  executions,  and  returns  thereto, 
RegiMtrar  to  and  of  all  fines,  and  of  all  other  proceedings  of  the  court,  to  be  fairlv 
tign  minutes,  entered  from  time  to  time  in  a  book  belonging  to  the  court,  whick 
^^*  ^®'        shall  be  kept  at  the  office  of  the  court ;  and  such  entries  in  the  said 
book,  or  a  copy  thereof  bearing  the  seal  of  the  court,  and  purporting 
to  be  signed  and  certified  as  a  true  copy  by  the  clerk  of  the  court, 
ahall  at  dl  times  be  admitted  in  all  courts  and  places  whatsoever  aa 
evidence  of  such  entries,  and  of  the  proceeding  referred  to  by  such 
entry  or  entries^  and  of  the  regularity  of  such  proceeding,  without  any- 
further  proof. 

Suiton'  CXI  I.  And  be  it  enacted.  That  the  derk  or  clerks  of  every  such 

nonej  ua-  court  shall,  in  the  month  of  March  in  each  year,  make  out  a  correct 
^^^^m^^  Uat  of  all  sums  of  money  belonging  to  smton  in  the  court  which  shall 
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have  been  paid  into  court,  and  which  shall  hare  remained  unclaimed  for  to  eonerai 
five  years  before  the  first  day  of  the  month  of  January  then  last  past,  ^^"^' 
■pecifying  the  names  of  the  parties  for  whom  or  on  whose  account  the 
same  were  so  paid  into  court ;  and  a  copy  of  such  list  shall  be  put  up  . 
and  remain  during  court  hours  in  some  conspicuous  part  of  the  court- 
house, and  at  all  times  in  the  clerk's  office,  and  all  sums  of  money 
which  shall  have  been  paid  into  any  such  court  to  the  use  of  any  suitor 
or  suitors  thereof,  and  which  shidl  have  remained  unclaimed  for  the 
period  of  six  years  before  the  passing  of  this  act,  and  which  are  now  in 
the  hands  of  any  commissioner,  trustee,  judge,  or  officer  of  such  court, 
or  otherwise  held  in  trust  for  such  suitors,  and  all  further  sums  of  money 
which  shall  hereafter  be  paid  into  any  such  court,  to  the  use  of  any 
anitor  or  suitors  thereof,  shall,  if  unclaimed  for  the  period  of  six  yean 
after  the  same  shall  have  been  so  paid  into  court,  be  applicable  as  part 
of  the  general  fund  of  the  court,  and  shall  be  carried  to  the  account  of 
such  fund,  and  no  person  shall  be  entitled  to  claim  any  sum  which  shall 
have  remained  unclaimed  for  six  years ;  but  no  time  during  which  the 
person  entitled  to  claim  such  sum  shall  have  been  an  infant  or  feme 
coveit,  or  of  unsound  mind,  or  beyond  the  seas,  shall  be  taken  into 
account  in  estimating  the  said  period  of  six  years. 

CXIII.  And  be  it  enacted.  That  if  any  person  shall  wilfully  insult  the  Power  of 
judge  or  any  juror,  or  any  bailiff,  clerk,  or  officer  of  the  said  court  for  committal  for 
the  time  being,  during  his  sitting  or  attendance  in  court,  or  in  going  to  ^°°^®°*P'« 
or  returning  firom  the  court,  or  shall  wilfully  interrupt  the  proceedings 
of  the  court,  or  otherwise  misbehave  in  court,  it  shall  be  lawful  for  any  Formj  107. 
bailiff  or  officer  of  the  court,  with  or  without  the  assistance  of  any 
other  person,  by  the  order  of  the  judge,  to  take  such  offender  into  cus. 
tody,  and  detain  him  until  the  rising  of  the  court ;  and  the  judge  shall 
be  empowered,  if  he  shall  think  fit,  by  a  warrant  under  his  hand,  and 
sealed  with  the  seal  of  the  court,  to  commit  any  such  offender  to  any 
prison  to  which  he  has  power  to  commit  offenders  under  this  act  for 
anytime  not  exceeding  seven  days,  or  to  impose  upon  any  such  offender  is  tc  18  Vict, 
a  fine  not  exceeding  five  pounds  for  every  such  offence ;  and  in  default  of  ^*  ^^^»  **  '• 
payment  thereof,  to  commit  the  offender  to  any  such  prison  as  aforesaid 
for  any  time  not  exceeding  seven  days,  unless  the  said  fine  be  sooner  paid. 

CXIY.  And  be  it  enacted.  That  if  any  officer  or  bailiff  of  any  court  Penaltr  for 
bolden  under  this  act  shall  be  assaulted  while  in  the  execution  of  his  ^,'il|^°^ 
duty,  or  if  any  rescue  shall  be  made  or  attempted  to  be  made  of  any  rewiang'' 
goods  levied  under  process  of  the  court,  the  person  so  offending  shall  goods  taken 
be  liable  to  a  fine  not  exceeding  five  pounds,  to  be  recovered  by  order  in  ezecutioD. 
of  the  court,  or  before  a  justice  of  the  peace  as  hereinafter  provided ; 
and  it  shall  be  lawful  for  the  bailiff  of  the  court,  or  any  peace  officer,  in 
any  such  case  to  take  the  offender  into  custody  (with  or  without  war- 
rant), and  bring  him  before  such  court  or  justice  accordingly. 

CXV.  And  be  it  enacted,  That  in  case  any  bailiff  of  the  said  court  BoUlA  mada 
who  shall  be  employed  to  levy  any  execution  against  goods  and  chattels  ao'werible 
shall,  by  neglect  or  connivance  or  omission,  lose  the  opportunity  of  a^^^^jj^wt 
levying  any  such  execution,  then  upon  complaint  of  the  party  aggrieved  to  lerj  ez*< 
by  reason  of  such  neglect,  connivance,  or  omission  (and  the  fact  alleged  cutlon. 
being  proved  to  the  satisfaction  of  the  court  on  the  oath  of  any  cre- 
dible witness),  the  judge  shall  order  such  bailiff  to  pay  such  damages  as 
it  shall  appear  that  the  plaintiff  has  sustained  thereby,  not  exceeding  in 
any  ease  the  sum  of  money  for  which  the  said  execution  issued,  and 
the  bailiff  shall  be  liable  thereto ;  and  upon  demand  made  thereof,  and 
on  his  refusal  so  to  pay  and  satisfy  the  same,  payment  thereof  shall  be 
mforced  by  such  ways  and  means  as  are  herein  provided  for  enforcing 
a  judgment  recoTered  in  the  said  court. 
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CXVI.  And  b«  it  enacted.  That  if  any  clerk,  bailiff,  or  officer  of  tbe 
court,  arting  onder  colour  or  pretence  of  the  process  of  the  said  ooort, 
•hall  >>e  charged  with  extortion  or  mi^condact,  or  with  not  dalj  paying 
or  accouiitini^  for  any  money  IcTird  by  him  under  tbe  authority  of  this 
act,  it  shall  be  lawful  for  tbe  judge  to  inquire  into  such  matter  in  a 
summary  way,  and  for  that  purpose  to  summon  and  enforce  the  attend- 
ance of  all  necessary  parties  in  like  manner  as  tbe  attendance  of  wit- 
nesKen  in  any  case  may  be  enforced,  and  to  make  such  order  thereupon 
for  the  repayment  of  any  money  extorted,  or  for  the  due  payment  of 
any  money  so  levied  as  aforesaid,  and  for  the  payment  of  sudi  damages 
and  co«ts,  as  he  shall  think  just ;  and  also,  if  he  shall  think  fit,  to 
impose  sueh  fine  upon  tbe  clerk,  bailiff,  or  officer,  not  exceeding  ten 
pounds  for  esch  offence,  as  he  shall  deem  adequate ;  and  in  default  of 
payment  of  any  money  so  ordered  to  be  paid,  payment  of  the  same 
may  be  enforced  by  such  ways  and  means  as  are  herein  provided  for 
enforcing  a  judgment  recovered  in  the  said  court. 

Pi'fimltj  on  CXVI  I.  And  be  it  enacted,  That  every  treasurer,  clerk,  bailiff,  or 

offlceratakinf  other  officer  employed  in  putting  this  act,  or  any  of  the  powers  thereof, 
tbow  allowed. '"  execution,  who  shall  wilfully  and  corruptly  exact,  take,  or  accept  any 
'  fee  or  reward  whatsoever,  other  than  and  except  such  fees  as  are  or  shall 
be  appointed  and  allowed  respectively  as  aforesaid,  for  or  on  aooonnt 
of  anything  done  or  to  be  done  by  virtue  of  this  act,  or  on  any  account 
whatsoever  reNtive  to  putting  this  act  into  execution,  shall,  upon  proof 
thereof  before  the  said  court,  and  in  the  case  of  a  clerk,  treasurer,  or 
high  bailiff,  on  allowance  of  the  finding  of  the  court  by  the  Lord  Chan- 
cellor, be  for  ever  incapable  of  serving  or  being  employed  under  this 
act  in  any  office  of  profit  or  emolument,  and  shall  also  be  liable  for 
damages  as  herein  provided. 
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CXyill.  And  be  it  enacted.  That  if  any  claim  shall  be  made  to  or 
In  respect  of  any  goods  or  chattels  taken  in  execution  under  the  process 
of  any  court  holden  under  this  act,  or  in  respect  of  the  proceeds  or 
value  thereof,  by  any  landlord  for  rent,  or  by  any  person  not  being  the 
party  against  whom  such  process  has  issued,  it  shall  be  lawful  for  the 
clerk  of  the  court,  upon  application  of  the  officer  charged  with  the  exe- 
cution of  sueh  process,  as  well  before  as  after  any  action  brought  against 
such  officer,  to  issue  a  fnmmons  calling  before  the  said  court  as  well 
the  perty  issuing  such  process  as  the  party  making  such  claim,  and 
thereupon  any  action  which  shall  have  been  brought  in  any  of  her 
Majesty's  superior  courts  of  record,  or  in  any  local  or  inferior  court, 
in  respect  of  such  claim,  shall  be  stayed,  and  the  court  in  which  such 
action  shall  have  been  brought,  or  any  judge  thereof,  on  proof  of  the 
issue  of  sucb  summons,  »nd  that  the  goods  and  chattels  were  so  taken 
in  execution,  may  order  the  party  bringing  such  action  to  pay  the  costs 
of  all  proceedings  had  upon  suph  action  after  tbe  issue  of  such  sum< 
mons  out  of  the  county  court ;  and  the  judge  of  the  county  court  shall 
adjudicate  upon  such  claim,  and  m^ke  such  order  between  the  parties 
in  respect  thereof,  and  of  the  costs  of  the  proceedings,  as  to  him  shall 
seen^  fit,  and  such  order  shall  be  enforced  in  like  manner  as  any  order 
made  in  any  suit  brought  in  such  court. 


AeVh"^'  '*■  ^^^^*  And  1^  It  declar^l  and  enacted,  That  all  actions  of  replevin 
hr^broufht  ^^  Cases  of  distress  for  rent  in  arrear  or  damage  faisaiit  which  shall  be 
without  brought  in  the  county  court  shall  be  brought  without  writ  in  a  court 
writ,  (a)        held  under  this  act 


IMaiu to  where      CXX.  And  be  it  enacted.  That  in  every  snch  action  of  replevin  the 
tj  be  entervd. 

(a)  Ruiei,  177  to  181.   F^rmB,  05  to  100.    Map  be  tried  by  a  Jury,    Rule,  70. 
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plaint  ahflU  be  entered  in  the  court  holden  under  this  act  for  the  diitrict  Bae  lO  k,  sn 
wherein  the  distress  was  taken.  vict.  c.  io«, 

■1.63  to  68. 

CXXT.  How  actiotu  qf  replevin  tnap  be  removed. — Repealed  by 
19  8f  20  Viet.  e.  108,  t.  3,  Sched.  (A.)^  and  9ee  sect.  67  qftkat  act. 

CXXII.  Pouenion  of  email  tenemente  may  be  recovered  by  plaint 
in  county  court.  If  tenant,  ^e.  neglect  to  appear,  or  rrfuee  to  give 
poeeeetion^Jndgemay,  on  proof  of  eervice  of  eummone,  ieeue  a  warrant 
to  enforce  the  tame. -Repealed  by  19  6f  20  Vict.  e.  108, «.  3,  and 
wee  sect.  50  qfthat  act* 

CXXTII.  The  manner  in  which  tueh  eummoneee  ehall  be  eerved.^- 
Repealed  by  19  Sf  20  Vict.  e.  108,  «.3,  Schedule  (A.),  andeeeeect.  54 
ef  thai  act, 

CXXIY.  And  be  it  enacted,  l*hat  it  shall  not  be  lawful  to  bring  any  Judges, 
action  or  prosecution  against  the  judge  or  agiiin«t  the  clerk  of  the  court  f/j^*"' ^'***. 
by  whom  such  warrant  as  aforesaid  shall  ha  Ye  been  issued,  or  against  offlc«re  not^' 
mny  bailiff  or  other  person  by  whom  such  warrant  may  be  executed  or  lubie  to  ae- 
•ummons  affixed,  for  issuing  such  warrant,  or  executing  the  same  tlons  on  ac- 
respectively,  or  affixing  such  summons  by  reason  that  the  person  by  ^J|J|^|!^f„„, 
whom  the  same  shall  be  sued  out  had  not  lawful  right  to  the  possession  [iikenu  '  " 
of  the  premises. 

CXXV.  And  be  it  enacted.  That  where  the  landlord  at  the  time  of  7^!^^"^ 
applying  for  such  warrant  as  aforesaid  had  lawful  right  to  the  possession  ]2^f„i  ||J]^ 
of  the  premixes,  or  of  the  part  thereof  so  held  over  as  aforesaid,  neither  he  shall  not 
the  said  landlord  nor  his  agent,  nor  any  other  person  acting  in  his  be  deemeti  a 
behalf,  shall  be  deemed  to  be  a  trespasser  by  reason  merely  of  any  ('vq^Mo''  '.jr 
irregularity  or  informality  in  the  mode  of  proceeding  for  obtaining  l^^^^urUy!'^' 
possession  under  the  authority  of  this  act,  but  the  party  aggrieved  may, 
if  he  think  lit,  bring  an  action  on  the  case  for  such  irregularity  or 
informality,  in  which  the  damage  alleged  to  be  sustained  thereby  shall 
be  specially  laid,  and  may  recover  full  satisfaction  for  such  special 
damage,  with  costs  of  suit :  provided  that  if  the  special  damage  so  laid 
be  not  proved,  the  defendant  shall  be  entitled  to  a  verdict,  and  that  if 
proved,  but  assessed  by  the  jury  at  any  sum  not  exceeding  five  shillings, 
the  plaintiff  shall  recover  no  more  costs  and  damages,  unless  the  judge 
before  whom  the  trial  shall  have  been  holden  shall  certify  that  in  his 
opinion  full  costs  ought  to  be  allowed. 

CXXVT.  How  execution  qf  warrant  ofpoeeeseion  may  be  ttayed.—' 
Repealed  by  19  Sf  20  Vict.  c.  108,  ».  3,  Schedule  (A  ) 

CXXVII.  Proceedinge  on  the  bond  for  etaying  warrant  qfpoetee^ 
eion,  iffc— Repealed  by  19  Sf  20  Vict.  c.  108,  t.  3,  Schedule  {A.) 

CXXVUI.  And  be  it  enacted,  That  all  action  and  proceedings  which  Concurrent 
before  the  passing  of  this  act  might  have  been  brought  in  any  of  her  {I'l'/h'^.u^!^^^^ 
Majesty's  superior  courts  of  recoA  where  the  plaintiff  dwells  more  than  couru. 
twenty  miles  from  the  defendant,  or  where  the  cause  of  action  did  not 
arise  wholly  or  in  some  material  point  within  the  jurisdiction  of  the 
court  within  which  the  defendant  dwells  or  carries  on  his  business  at  '^*  forrhfre 
the  time  of  the  action  brought,  or  where  any  officer  of  the  county  court  '^pSS^  '* 
shall  be  a  party,  except  in  respect  of  any  claim  to  any  goods  and  chat-  Se«  lo  ft  20 
tela  taken  iu  execution  of  the  process  of  the  court,  or  the  proceeds  or  ^'ict.  c.  los, 
value  thereof,  may  be  brought  and  determined  in  any  such  superior  ''•^'    * 
court,  at  the  election  of  the  party  suing  or  proceeding,  as  if  this  act 
bad  not  been  passed. 
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As  to  actions 
brought  for 
cmall  debts 
in  superior 
courts. 

8ee  13  ft  14 
Vict,  c.  61, 
■s.  II  and  IS, 
and  16  k  16 
Vict  c,  54, 
s.  4. 


CXXIX.  And  be  it  enaeted,  That  if  anj  action  ihall  be  oommenoed 
after  the  passing  of  this  act  in  anj  of  her  Majesty's  superior  courts  of 
record,  for  any  cause  other  than  those  lastly  hereinbefore  specified,  for 
which  a  plaint  might  have  been  entered  in  any  court  holden  under  this 
act,  and  a  Terdict  shall  be  found  for  the  plaintiff  for  a  sum  less  than 
twenty  pounds,  if  the  said  action  is  founded  on  contract,  or  less  than 
five  pounds  if  it  be  founded  on  tort,  the  said  plaintiff  shall  have  judg« 
ment  to  recoTer  such  sum  only,  and  no  costs ;  and  if  a  verdict  shall 
not  be  found  for  the  plaintiff,  the  defendant  i^all  be  entitled  to  his 
costs  as  between  attorney  and  client,  unless  in  either  case  the  judge 
who  shall  try  the  cause  shall  certify  on  the  back  of  the  record  that  the 
action  was  fit  to  be  brought  in  such  superior  court. 

Penalties  and  CXXX.  And  be  it  enacted.  That  all  penalties,  fines,  and  forfeitures 
c<>»'*fj^ fe-  by  this  act  inflicted  or  authorised  to  be  imposed  (the  manner  of 
r/iSSce,  and  recovering  and  applying  whereof  is  not  hereby  otherwise  particularly 
levied  bj  dis-  directed)  shall  upon  proof  before  any  justice  of  the  peace  having  juris- 
diction  within  the  county  or  place  where  the  offender  shall  reside  or  be, 
or  the  offence  shall  be  committed,  either  by  the  confession  of  the  party 
offending,  or  by  the  oath  of  any  credible  witness,  be  levied,  widi  the 
costs  attending  the  summons  and  conviction,  by  distress  and  sale  of 
the  goods  and  chattels  of  the  party  offending,  by  warrant  under  the 
hand  of  any  such  justice ;  and  the  overplus  (if  any),  after  such  penal* 
ties,  fines,  and  forfeitures,  and  the  charges  of  such  distress  and  sale, 
are  deducted,  shall  be  returned,  upon  demand,  unto  the  owner  of  audi 
goods  and  chattels. 


In  default  of 
security,  of- 
fender  maj 
be  detained 
till  return  of 
warrant  of 
distress. 


CXXXI.  And  be  it  enacted,  That  if  any  sucb  penalties,  fines,  and 
forfeitures  respectively  shall  not  be  paid  forthwith  upon  conviction,  it 
shall  be  lawful  for  such  justice  to  order  the  offender  so  convicted  to  be 
detained  in  safe  custody  until  return  can  be  conveniently  made  to  such 
warrant  of  distress,  unless  such  offender  shall  give  sufilcient  security  to 
the  satisfaction  of  such  justice  for  his  appearance  before  him  on  such 
day  as  shall  be  appointed  for  the  return  of  such  warrant  of  distress, 
such  day  not  being  more  than  eight  days  from  the  time  of  taking  any 
such  security,  which  security  such  justice  shall  be  empowered  to  take 
by  way  of  recognizance  or  otherwise  as  to  him  shall  seem  fit. 

In  defiuilt  of  CXXXII.  And  be  it  enacted.  That  if  upon  return  of  such  warrant 
fendi^mav  ^^  *^^  appear  that  no  sufiScient  distress  can  be  had  thereupon,  or 
be  committed.  ^^  ^'^'^  ^^  "hall  appear  to  the  satisfaction  of  such  justice,  either  by 
confession  of  the  offender  or  otherwise,  that  he  hath  not  within  the 
jurisdiction  of  such  justice  sufficient  goods  and  chattels  whereon  to  levy 
all  such  penalties,  forfeitures,  costs,  and  charges,  such  justice  may,  at 
his  discretion,  without  issuing  any  warrant  of  distress,  commit  the 
offender  to  the  common  gaol  or  house  of  correction  for  any  time  not 
exceeding  three  calendar  months,  unless  such  penalties,  forfeitures,  and 
fines,  and  all  reasonable  charges  attending  the  recovery  thereof,  shall 
be  sooner  paid  and  satisfied. 

Penalties  not  CXXXIII.  And  be  it  enacted.  That  the  monies  sridng  from  sny 
nlied  ^to^be^  such  penalties,  forfeitures,  and  fines  as  aforesaid,  when  paid  and  levied, 
paid  into  the  shall  (if  not  by  this  act  directed  to  be  otherwise  applied)  be  from  time 
general  fnnd.  to  time  paid  to  the  clerk  of  the  court,  and  shall  be  applied  in  aid  of  the 
general  fund  thereof. 

Justieesmay  CXXXIV.  And  be  it  enacted,  That  in  all  cases  in  which  by  this 

proceed  by  ^^  ^q^  penalty  or  forfeiture  is  made  recoverable  before  a  justice  of  the 

tb™reooTei7  P^<^>  it  shall  be  lawful  for  such  justice  to  summon  before  him  the 

of  penalties,  party  complained  against,  and  on  such  summons  to  hear  and  determine 
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the  matter  of  such  complaint,  and  on  proof  of  the  offenoe  to  oouTict 
the  offender,  and  to  adjadge  him  to  pay  the  penalty  or  forfeiture  in- 
curred, and  to  proceed  to  recover  the  same,  although  no  information 
in  writing  aliall  have  heen  exhibited  before  him ;  and  all  rach  proceed- 
ing! by  Mimmona  without  information  in  writing  shall  be  as  valid  and 
effectnal  to  all  intents  and  purposes  as  if  an  information  in  writing  had 
been  exhibited. 

CXXXV.  And  be  it  enacted.  That  in  all  cases  where  any  conYietion  Fbnn  of  eon- 
shall  be  had  for  any  offence  committed  against  this  act  Uie  form  of  Tict^on* 
oonviction  may  be  in  the  words  or  to  the  effect  following ;  (that  is  to 

"Be  it  remembered,  That  on  this day  of ——in  the  year 

of  our  Lord  —  A,  B,  is  convicted  before  — »-  of  her  Majesty's 

justices  of  the  peace  for  the [or  before  a  judge  appointed 

under  an  act  passed  in  the year  of  the  reign  of  her  M^esty 

Queen  Victoria,  intituled,  here  itueri  the  titU  qfthit  act,']  of 
having  [itate  the  qfenee]  ;  and  I  [or  we]  the  said  <— -  do 

adjudge  the  said to  foHReit  and  pay  for  the  same  the  sum  of 

'^—  or  to  be  committed  to for  the  space  of .    Given 

under  — ^  hand     and  seal     the  day  and  year  aforesmd." 

CXXXVI.  And  be  it  enacted.  That  no  order,  verdict,  or  judgment,  pneMdinKi 
or  other  proceeding,  made  concerning  any  of  the  mattera  aforesaid,  not  ioTiiid 
•hall  be  quashed  or  vacated  for  want  of  form.  ^**  ^*^'  ^ 


CXXXVII.  And  be  it  enacted.  That  where  any  distress  shall  be  ni«tTMi  not 
made  for  any  sum  of  money  to  be  levied  by  virtue  of  this  act,  the  oal^wfui  for 
distress  itself  shall  not  be  deemed  unlawful,  nor  the  party  making  the  ^*°^  ®'  '°"^- 
same  be  deemed  a  trespasser,  on  account  of  any  defect  or  want  of  form 
in  the  information,  summons,  conviction,  warrant  of  distress,  or  other 
proceeding  relating  thereto,  nor  shall  the  party  distraining  be  deemed 
a  trespasser  from  the  beginning  on  account  of  any  irregularity  which 
shall  afterwards  be  committed  by  the  party  so  distraining,  but  the  per- 
■on  aggrieved  by  such  irregularity  may  recover  full  satisfiMition  for  the 
•pedal  damage  in  an  action  upon  the  case. 

CXXXVII  I.  And  for  the  protection  of  persons  acting  in  the  execu*  Limitation  of 
tion  of  this  act,  be  it  enacted,  That  all  actions  and  prosecutions  to  be  "^*J^/^' 
commenced  against  any  person  for  anything  done  in  pursuance  of  this  £^^^|[^utioii 
act  shall  be  laid  and  tried  in  the  county  where  the  fact  was  committed,  of  this  act. 
and  shall  be  commenced  within  three  calendar  months  after  the  fact  gee  is  ft  li 
committed,  and  not  afterwards,  or  otherwise;  and  notice  in  writing  of  viet.  c.  6i, 
such  action,  and  of  the  cause  thereof,  shall  be  given  to  the  defendant  >•  19;  is  ft 
one  calendar  month  at  least  before  the  commeocement  of  the  action;  ]l^^}^  f^^' 
and  no  plaintiff  shall  recover  in  any  such  action  if  tender  of  sufficient  soviet,  c. 
amends  shall  have  been  made  before  such  action  brought,  or  if  after  i06,M.3a,ti. 
action  brought  a  sufficient  sum  of  money  shall  have  been  paid  into 
oonrt,  with  costs,  by  or  on  behalf  of  the  defendant. 

CXXXIX.  ProviiUm  for  the  proteeiUm  qf  qfieert  qf  the  courL— 
Rotated  by  19  4*  20  Viet.  e.  108, «.  3,  Sehedule  {A.)  See,  koweeer, 
15  4*  16  VieL  e.  54,  $.  6. 

CXL.  Provided  always,  and  be  it  enacted.  That  nothing  in  this  act  Act  not  to 
contained  shall  be  construed  to  alter  or  affect  the  rights  or  privileges  of  sflisct  rights 
the  chancellor,  masters,  and  scholars  of  the  universities  of  Oxford  or  ^^^^Stoid 
Cambridge  respectively  as  by  law  possessed,  or  the  jurisdiction  of  the  orCambridge. 
courts  of  the  chancellors  or  vice-chanceUors  of  the  said  universitiea 

b4 


32  Appendix  to  Part  I.      [9^10  Vict  c.  95. 

as  holden  luder  the  respectife  charters  of  the  said  uniTersities  or 
otherwise. 

Nothinir  to  CXLI.  ProTided  always,  and  be  it  declared  and  enacted.  That  no- 
ooorL^f  th  ^^°K  ^°  ^i*  ^^  contained  shall  be  oonstmed  to  affect  the  couru  of  the 
waidmia  of  ^^^  warden  or  of  the  vice-warden  of  the  stannaries  of  Cornwall ;  bat 
the  •tanna-  this  provision  shall  not  be  deemed  to  prevent  the  establishmeni  of  any 
riM.  coort  under  this  act  within  the  said  stannaries,  or  to  limit  or  affect  the 

jurisdiction  of  any  coort  so  establisbed  nnder  this  act. 

Ip^'T^         CXLII.  And  be  it  enacted,  That  in  construing  this  act  all  things 
uon  of  act.     iiirected  or  authorised  to  be  done  by  or  with  respect  to  the  Lord 
Chancellor,  shall  and  may  be  done  by  or  with  respect  to  a  lord  keeper 
or  the  first  commissioner  for  the  custody  of  the  great  seal  of  the 
United  Kingdom  of  Great  Britain  and  Ireland ;  and  all  things  directed 
or  authorised  to  be  done  by  or  with  respect  to  the  commiMSioners  of 
her  Majesty's  treasury,  shall  and  may  be  done  by  and  with  respect  to 
a)  By  If  It    three  (a)  or  more  of  the  said  commissioners  or  the  lord  high  treasurer ; 
isYict.  c.  89,  and  the  word  *'  person"  shall  be  understood  to  mean  a  body  politic, 
'J^^*  'H^*  corporate,  or  collegiate,  as  well  as  an  individual ;  and  every  word 
importing  the  singular  number  shall,  where  necessary  to  give  full  effect 
to  the  enactments  herein  contained,  be  underrtood  to  mean  several  per- 
sons or  things  as  well  as  one  person  or  thing ;  and  every  word  import- 
ing the  maMuline  gender  shall,  where  necessary,  be  understood  to 
mean  a  female  as  well  as  a  male ;  and  the  words  **  county  court"  shaH 
be  understood  to  mean  any  court  holden  under  this  act ;  and  the  term 
"  landlord"  shall  be  understood  to  mean  the  person  entitled  to  the 
immediate  reversion  of  the  lands,  or,  if  the  property  be  holden  in  joint 
tenancy,  coparcenary,  or  tenancy  in  common,  shall  be  understood  to 
mean  any  one  of  the  persons  entitled  to  such  revenion ;  and  the  word 
*<  clerk"  shall  be  understood  to  mean  **  chief  clerk,"  or  <*  registrar," 
and  the  words  "  attorney  at  law"  shall  be  understood  to  include  a 
TTortb  ir<rA- solicitor  in  any  court  of  equity;  [and  the  word^afetW*  thall  be 
in  ^of^    umdtrttood  to  mean  any  penen  mually  emphyed  ky  the  iandtord  m 

iS^o  Ykt.  *^^  '^'^''^  ^-^  ^^"^^  ^  *^  *^  eoUeetiam  qf  the  rente  thereof,  or 
c.  106,  ■.  8^    epeeialfy  OMthorieed  to  act  in  any  particular  matter  hy  writing  under 
SchfldulB  ik.)  the  hand  of  eueh  landlord ;]  and  the  word  "bailiff"  shall  be  under- 
stood to  iodnde  high  bailiff;  unless  in  any  of  these  cases  there  be 
something  in  the  context  inconsistent  with  such  meaning. 
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12  &  13  VICT.  CAP,  101. 

An  Act  to  amerid  the  Act  for  tlie  more  e€uy  Recovery  of 
Small  Debts  arid  Demands  in  England^  and  to  abolish 
certain  Inferior  Courts  of  Record.    [1st  August  1840.] 

WHRRBAft  by  an  act  passed  in  the  tenth  year  of  her  present  Majesty, 
intituled  **  An  Act  for  the  more  easy  Recovery  of  Small  Debts  and  o  ac  10  Vict. 
Demands  in  England."  power  is  given  to  the  judge  in  the  cases  therein  c.  95, 
mentioned  to  order  that  a  party  summoned  in  respect  of  an  unsatisfied 
judgment  or  order,  or  a  defendant  in  any  suit  may  be  committed  to  the 
common  gaol  or  house  of  correction  of  the  county,  district,  or  place  in 
which  such  psrty,  or  defendant  is  resident,  or  to  any  prison  which 
should  be  provided  as  the  prison  of  the  court,  for  any  |)eriod  not  ex- 
cseeding  forty  days :  And  whereas  it  is  inexpedient  that  persons  should 
be  committed  under  the  said  act  to  houses  of  correction  :  Be  it  there- 
fore enacted  by  the  Queen's  most  excellent  Majesty,  by  and  with  the 
ftdvioe  and  consent  of  the  Lords  Spiritual  and  Temporal,  and  Com- 
mons, in  this  present  parliament  assembled,  and  by  the  authority  of 
the  same.  That  from  and  after  the  thirty-first  day  of  August  one  thou-  To  what  pri- 
sand  eight  hundred  and  forty-nine,  so  much  of  the  said  act  as  authorises  *ons  persons 
smy  judge  to  order  any  such  party  or  defendant  to  be  committed  as  ^ZJ^  ^^^j"* 
hereinbefore  mentioned  shall  be  repealed  ;  and  it  shall  be  lawful  for  any  recited  act  ^ 
judge  who  would  have  been  authorised  under  the  said  act  to  order  any  for  fraudi,  &c. 
party  or  defendant  to  be  committed  a^  aforesaid  for  any  such  period  as 
aforcMid,  to  order  such  party  or  defeodunt  to  be  committed  for  the  like 
period  to  the  common  gaol  wherein  the  debtors  under  judgment  and  in 
execution  of  the  superior  courts  of  justice  may  be  confined  for  the 
county,  city,  borough,  or  place  in  which  such  party  or  defendant  is 
resident,  or  to  any  other  gaol  or  debtors'  prison  for  the  same  county, 
city,  borough  or  place  which  shall  by  any  declaration  of  one  of  her 
Majesty's  principal  Secretaries  of  State  be  allowed  a^  a  place  of  im- 
prisonment for  persons  committed  under  the  said  act,  so  long  as  such 
declaration  shall  remain  in  force  and  unrevoked,  or  to  any  prison  (a)  (a)  9&  io 
which  has  been  or  shall  be  provided  as  in  the  said  act  mentioned  as  the  ^^ct.  c.  U5j 
prison  of  the  court  by  the  judge  of  which  such  order  may  be  made ;  '*  ^^' 
and  all  the  provisions  of  the  said  act  applicable  to  and  consequent  upon 
the  order  for  commitment  under  the  power  hereinbefore  repealed,  and 
to  the  prisons  to  which  persons  might  be  committed  under  such  order, 
shall  apply  to  and  be  construed  with  reference  to  any  order  made  under 
the  power  hereinbefore  contained,  and  the  prisons  to  which  persons  may 
be  committed  under  such  order. 

11.  And  whereas  by  the  said  act  of  the  tenth  year  of  her  Msjesty  it  To  what  pri. 
was  enacted,  that  if  any  person  should  wilfully  insult  the  judge,  or  any  aona  person* 
juror,  or  any  bailiff,  clerk,  or  officer  of  the  court  for  the  time  being,  ^L}^  ^?*' 
during  his  sitting  or  attendance  in  court,  or  in  going  to  or  returning  ^^ nAduci' 
from  the  court,  or  should  wilfully  interrupt  the  proceedings  of  the  for  conttmpt. 
court,  or  otherwise  misbehave  in  court,  the  judge  should  be  empowered, 
if  he  should  think  fit,  by  a  warrant  under  his  hand,  and  sealed  with 
the  seal  of  the  court,  to  commit  any  such  offender  to  any  prison  to 
which  he  had  power  to  commit  offenders  under  the  said  act  for  any 
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♦  k  H 


fek./!  f /T  *cy  !:-•=«  sec  ei.TT»i  ^r  set-sa 
yx«otr  p4^  :  Be  i:  eciccaiL  l:-&:  frsm  aani  at 

^»rj'^KX  to  acy  waea  pn*  iC  » t2<erKa 

ia  «r.T  cfete  sa  wL>:a  dt  ;^^lr»  w^cli  m^ier 

aftL:>'..TiM>l  to  cc^&zit  say  each  c^^o^^er  to 

■w»nt.«««eii  f  >r  icca  perod  as  tSen 

ntponvered,  if  be  tr^i^c  fit.  bi  V4rra::t,  ••  tl^^rein 

K^  ■■£&  ve*xkdter  for  tr«  iue  f«r»d  to  aaj 

^Af0r%  mxj'ja  jacznxut  ma  in  ex«csuc»  of  liw  sapcrior  amrts  of 

pazict  mxj  be  con^aed  for  aoT  coan'.y.  cxtj,  borovgti  or  plaee  vkoUy 

or  :a  part  v-.tx-ia  anj  distnct  of  s&di  jcd^,  or  to  ibt  other  gaol  or 

it^AfffV  pri*oa  for  aaj  cocb  cfrantr,  dtj,  boroogb,  or  place  which 

tL».i  iff  declaration  m  aforetakl  be  aJoved  ai  a  place  of  impmonaeat 

Cor  penoos  eomiciaed  under  tfte  said  act,  so  ka^  aa  ssch  dedaratkm 

akftU  remain  in  force  and  ttnreroked,  or  to  any  prison  which  has  beca 

w  may  be  provided,  aa  in  the  said  act  mentioned^  as  the  prinn  of  the 

coort  bj  the  y^€  of  which  each  offender  shall  be  cnmmtttrd. 


wy^rrk  <i^h.        III.  Trcuided  alwajs,  and  be  it  enacted.  That  wkere  by  renon  of 

u^t^  [/r,*r/n     any  oommoo  ^aoi  vberein  debtors  under  judgment  and  in  rtemfkm  of 

iiw*if^rr^?  tbe  Mupthar  ooorta  of  justice  may  be  eonfioed  being  Mtnated  at  an  in- 

»T.t  diAtjuiijt,  cofiretiienc  diMance,  or  of  the  crowded  state  of  any  each  gaol,  or  other- 

or  f.t*nKUA ,    vise,  it  shall  appear  to  one  of  her  Majesty's  prindpol  aecretaries  of 

t^jiturf  tA    gt^i^  eipedient  so  to  do,  it  shall  be  bwful  for  andi  aecretary  of  state, 

uuiu^fhiJ       W  or<^  under  bis  hand,  to  authorise  to  be  used  for  the  piu poses  of 

f4M$tatunnmi  commitments  under  the  said  act  of  the  tenth  year  of  her  Bfsgeaty  any 

^'^mmr  ^     ^MNise  of  correction  or  common  gaol  in  which  sneh  dd>ton  as  aforesaid 

rt^v^A^,      may  not  be  confined  (to  be  mentioned  in  snch  order),  and  to  make 

!!t!!.'^  f2?    orders  for  altering  the  regnlatioos  of  such  house  of  correction  or  gaol 

•  IV.         '    Ml^^taroresaidrLfarairreipecUthetRntmentofpenonstobeoSm- 

mittcd  under  this  act,  in  order  that  such  persons  may  be  treated  aa 

nearly  as  may  be  in  like  manner  as  if  they  had  been  committed  to  agaol 

in  which  such  debtors  as  aforesaid  may  be  confined,  notwithstanding 

the  regnlatioos  in  force  in  such  house  of  correction  or  gaol  to  which 

such  persons  may  be  committed ;  and  erery  sodi  order  may  from  time 

to  time  be  revoked  or  raried  by  sodi  secretary  of  state  as  occasion  may 

reqmre. 

Oaoto  main-        IV.  Prorided  also,  and  be  it  enacted.  That  where,  under  the  pnnri- 

torSi^  r?ib«r'  ''^'**  hereinbefore  contained,  peraons  might  be  committed  to  any  gaol 

ti4M  and  pri*  '  ^  prison  not  now  osed  for  the  purposes  of  the  said  act  whidi,  by 

VSI4  pvrioiM    reason  of  the  teoare  of  any  liberty  or  franchise,  or  otherwise,  is  nudn- 

mn  to  iM  *Md  tained  at  the  private  charges  of  the  lord  of  soch  liberty  or  franchise,  or 

conarat      '  of  any  other  private  person,  soch  gaol  or  prison  shall  not  be  oaed  for 

the  pnrposes  of  commitments  nnder  the  said  act  until  such  lord  or 

person  as  aforesaid  shall  have  given  his  consent  in  writing  to  soch  gaol 

Of  prison  being  so  used. 

llss  0  Icio  V.  And  whereas  by  the  said  act  of  the  tenth  year  of  her  Majesty  it 
Vl«t.  e.  M|  ^gg  enacted  '*  that  it  should  be  lawful  for  any  court  holden  nnder  that 
•ct,  with  tbe  approval  of  one  of  her  Majeaty^s  principal  secretaries  of 
state,  to  nse  as  a  prison  for  the  purposes  of  that  act  any  prison  then 
belonging  to  sny  court  holden  under  any  of  the  acts  cited  in  the  scho- 
doles  (A.)  and  (B.)  to  that  act  in  all  cases  where  it  should  appear  to 
the  Slid  secretary  of  state  that  the  common  gaol  or  house  of  correction 
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of  the  ooimty,  dittrict,  or  place  In  which  the  oonrt  vai  eittbliahed  wu 
inoonTeDienUy  ntoated,  or  wai  not  applicable  for  the  uae  of  the  aatd 
courta ;  and  whenever  any  inch  priaon  ahoald  be  ao  allowed  to  be  naed, 
it  ahoald  be  deemed  one  of  the  common  gaoU  of  the  oonntj  for  which 
it  ahoald  be  oaed,  aa  if  it  had  been  provided  after  preaentment  of  the 
inaofficiency  of  one  common  gaol  for  anch  ooanty,  under  the  proviaiona 
of  an  act  paiued  in  the  aizth  year  of  the  reign  of  her  Majeaty,  intituled, 
'An  Act  to  amend  the  Lawa  concerning  Priaona: '"  And  whereaa  a  5  ft  OYlct. 
priaon  uaed  under  the  aaid  redted  enactment  for  a  diviaion  of  a  ooonty  c*  ^* 
may  be  deemed  a  gaol  for  the  county  at  large :  Be  it  declared  and 
enacted.  That  where  .a  prison  allowed  to  be  used  with  the  approval  of  ^P'*'^  V^ 
such  aecretary  of  aUte  ahall  be  ao  uaed  for  any  riding,  parta,  or  diviaion  ^JJ^^^^^  f^ 
of  a  ooonty  having  a  diatinct  commiaaion  of  the  peace,  or  a  distinct  ^ij  riding. 
rate,  in  the  nature  of  a  county  rate,  applicable  to  the  maintenanee  of  a  parts,  or  divi- 
prison  for  auch  riding,  parte,  or  diviaion  (and  not  for  the  county  at  '^^^^  \^  ^ 
large),  auch  prison  aball  be  deemed  one  of  the  common  gaola  for  the  ^^gJi  ^ 
riding,  porta,  or  diviaion  for  which  it  ia  so  used  (and  not  for  the  county  oommon  gaol 
at  large),  aa  if  it  had  been  provided  after  presentment  of  the  insnffi-  for  such  rid- 
eieaey  of  one  common  gaol  for  such  riding,  parts,  or  diviaion  under  ^^J|^'  ^' 
the  aaid  act  of  the  sixth  year  of  her  Majesty. 

VI.  Power  to  ieeretaty  qf  ittatet  with  content  f^tke  trtatury,  to 
alter  feee  payable  on  proeeedinge  in  county  eourte, — Repeated  by 
19  4*  20  Viet.  e.  108,  e.  3,  Sckeduie  fA.J 

Yll.  And  be  it  enacted.  That  so  much  of  the  said  act  of  the  tenth  So  much  of 
year  of  her  Majesty  aa  directa  that  the  clerk  of  every  court  holden  ^^y^ 
under  the  aaid  act  shaU  pay  over  to  the  treasurer  of  the  court,  quar-  ^/^  ,,  ^' 
terly  or  oftener  in  every  year,  by  order  of  the  court,  the  moniea  w  dineta 
remaining  in  his  bands  over  and  above  hia  own  feea,  and  sach  balance  (^«rk  to  pajr 
aa  he  ahall  be  allowed  by  order  of  the  court  to  retain  for  the  current  SJ^iwHSSbt 
expenditure  of  the  court,  shall  be  repealed ;  and  the  clerk  of  every  repealed.    ' 
court  holden  under  the  said  act  ahall  pay  over  to  the  treasurer  of  the  ^^^  ^  __ 
court,  qoarterly  or  ofcener  in  every  year,  as  he  may  be  directed  by  the  oTer  hia 
commiasioners  of  her  Majesty's  treaaury,  the  moniea  remaining  in  hia  balance  as 
handa  over  and  above  his  own  fees,  and  auch  balance  as  he  shall  be  ^^^  ^^iract^ 
allowed  by  order  of  the  said  commissioners  to  retain  for  the  current  °^^ 
expenditure  of  the  court. 

VIII.  And  be  it  enacted.  That  ao  much  of  the  aaid  act  of  the  tenth  So  mnnh  of 
year  of  her  M^jeaty  aa  enacta  that  the  derk  of  every  court,  under  the  ^^^^|^* 
directiona  of  the  commiaaionera  of  her  Majeaty's  treasury,  and  subject  ^  en'^^^t 
to  such  regulations  as  they  may  require  to  be  enforced,  ahall  make  all  dcrka  tiuOi 
necessary  contracta  or  otberwiae  provide  for  repairing  and  furnishing,  make  all 
and  for  cleaning,  lighting,  and  warming  the  court  house  and  officea  of  ■^^c^'"^ 
auch  court,  and  for  supplying  the  said  court  and  offices  with  law  and  repeaiedl* 
office  books  and  atationery,  and  for  defraying  all  other  necesaary 
expenaes,  not  otherwise  provided  for,  incident  to  the  holding  of  the 

said  court,  and  aa  proridea  that  no  payment  for  any  charge  ahall  be 

allowed  in  the  clerk'a  aooounta  until  allowed  under  the  lund  of  the  Treamry  to 

judge,  ahall  be  repealed ;  and  it  shall  be  lawful  for  the  commiaaionera  JII^^J^^^ 

of  her  Migesty's  treasury  to  provide  for  the  several  purpoaes  and  for  purpose*,  aad 

defraying  the  several  expenses  aforesaid,  in  such  manner  and  by  the  defray  the 

agency  of  auch  officers  of  the  court,  or  otherwiae,  as  to  them  shall  ^'P^^- 
It i*.  See  10  «e  20 

■•«™  fi'*  Vict.  c.  108, 

•.80. 

IX.  Providing  for  payment  of  the  expeneee  incurred  under  10^11 
Viet,  e,  102,  aid  for  applying  the  eurplue  qf  general  fund  of  any 
court  to  expeneee  of  any  other  courts  where  euch  fund  i$  deficient , 
mrtudUy  repeated  ^  19  4*  20  Viet.  c.  108. 
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Where  deb- 
ton'  prinon 
is  situated  at 
aa  incoveni- 
ent  distance, 
or  crowded* 
secretary  of 
state  may 
authorise 
eonunitmeDt 
to  house  of 
c<Mrreetion. 

See  19  <c  90 
Vict.  c.  108, 
s.  74. 


Gaols  main* 
tained  by 
lords  of  liber- 
ties and  prl- 
Tate  persons 
not  to  be  osed 
without  their 
consent. 


SeeOlelO 

VicLc.99, 


time  not  exceeding  seven  days,  or  to  impose  npon  any  snch  offender  a 
fine  not  exceeding  five  pounds  for  every  such  offence,  and  in  default  of 
payment  thereof  to  commit  the  offender  to  any  such  prison  as  afore- 
said for  any  time  not  exceeding  seven  days,  unless  the  said  fine  were 
sooner  paid  :  Be  it  enactea,  that  from  and  after  the  thirty-first  day  of 
August,  one  thousand  eight  hundred  and  forty-nine,  so  much  of  the 
last-recited  enactment  as  authorises  the  judge  to  commit  any  such 
offender  to  any  such  prison  as  therein  mentioned  shall  be  repealed,  and 
in  any  case  in  which  any  judge  would  under  such  enactment  have  been 
authorised  to  commit  any  such  offender  to  any  such  prison  as  therein 
mentioned  for  such  period  as  therein  mentioned,  sudi  judge  shall  be 
empowered,  if  he  think  fit,  by  warrant,  as  therein  mentioned,  to  com- 
mit such  offender  for  the  like  period  to  any  common  gaol  wherein  the 
debtors  under  judgment  and  in  execution  of  the  superior  courts  of 
justice  may  be  confined  for  any  county,  city,  borough  or  place  wholly 
or  in  part  within  any  district  of  such  judge,  or  to  any  other  gaol  or 
debtors'  prison  for  any  such  county,  city,  borough,  or  place  which 
shall  by  declaration  as  aforesaid  be  allowed  as  a  place  of  imprisonment 
for  persons  committed  under  the  said  act,  so  long  as  such  declaration 
shall  remain  in  force  and  unrevoked,  or  to  any  prison  which  has  been 
or  may  be  provided,  as  in  the  said  act  mentioned,  as  the  prison  of  the 
court  by  the  judge  of  which  such  offender  shall  be  committed. 

III.  Provided  always,  and  be  it  enacted,  That  where  by  reason  of 
any  common  gaol  wherein  debtors  under  judgment  and  in  execution  of 
the  superior  courts  of  justice  may  be  confin^  being  situated  at  an  in- 
convenient distance,  or  of  the  crowded  state  of  any  such  gaol,  or  other- 
wise, it  shall  appear  to  one  of  her  Majesty's  principal  secretaries  of 
state  expedient  so  to  do,  it  shall  be  lawful  for  such  secretary  of  state, 
by  order  under  his  hand,  to  authorise  to  be  used  for  the  purposes  of 
commitments  under  the  said  act  of  the  tenth  year  of  her  Majesty  any 
house  of  correction  or  common  gaol  in  which  such  debtors  as  aforesaid 
may  not  be  confined  (to  be  mentioned  in  such  order),  and  to  make 
orders  for  altering  the  regulations  of  such  house  of  correction  or  gaol 
as  last  aforesaid,  so  far  as  respects  the  treatment  of  persons  to  be  com- 
mitted under  this  act,  in  order  that  such  persons  may  be  treated  aa 
nearly  at  may  be  in  like  manner  as  if  they  had  been  committed  to  a  gaol 
in  which  such  debtors  as  aforesaid  may  be  confined,  notwithatanoUng 
the  regulations  in  force  in  such  house  of  correction  or  gaol  to  which 
such  persons  may  be  committed  ;  and  every  such  order  may  from  time 
to  time  be  revoked  or  varied  by  such  secretary  of  state  as  occasion  may 
require. 

IV.  Provided  also,  and  be  it  enacted.  That  where,  under  the  provi- 
sions hereinbefore  contained,  persons  might  be  committed  to  any  gaol 
or  prison  not  now  used  for  the  purposes  of  the  said  act  whidi,  by 
reason  of  the  tenure  of  any  liberty  or  franchise,  or  otherwise,  is  main- 
tained at  the  private  charges  of  the  lord  of  such  liberty  or  franchise,  or 
of  any  other  private  person,  such  gaol  or  prison  shall  not  be  uaed  for 
the  purposes  of  commitments  under  the  said  act  until  such  lord  or 
person  as  aforesaid  shall  have  given  his  consent  in  writing  to  inch  gaol 
or  prisoa  being  so  used. 

V.  And  whereas  by  the  said  act  of  the  tenth  year  of  her  Majesty  it 
was  enacted  '*  that  it  should  be  lawful  for  any  court  holden  under  that 
act,  with  the  approval  of  one  of  her  M^esty's  principal  secretariea  of 
state,  to  use  as  a  prison  for  the  purposes  of  that  act  any  prison  then 
belonging  to  any  court  holden  under  any  of  the  acta  cited  m  the  sche- 
dules (A.)  and  (B.)  to  that  act  in  all  cases  where  it  should  appear  to 
the  said  secretary  of  state  that  the  common  gaol  or  hooae  of  correction 
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of  the  oonntj,  district,  or  place  In  which  the  court  wag  eitabliihed  was 

ioooiiYenientiy  litaated,  or  waa  not  applicable  for  the  uae  of  the  said 

oourta ;  and  wheuever  any  nich  prison  shoold  be  so  allowed  to  be  naed, 

it  shoold  be  deemed  one  of  the  common  gaoU  of  the  oonntj  for  which 

it  shoold  be  used,  as  if  it  had  been  provided  after  presentment  of  the 

iosofSdencj  of  one  common  gaol  for  snch  county,  under  the  provisions 

of  an  act  pused  in  the  sixth  year  of  the  reign  of  her  Majesty,  intituled, 

*•  An  Act  to  amend  the  Laws  concerning  Prisons: '"  And  whereas  a  9  &  flYkt. 

prison  used  under  the  said  recited  enactment  for  a  division  of  a  county  c<  ^* 

may  be  deemed  a  gaol  for  the  county  at  large :  Be  it  declared  and 

enacted,  That  where  .a  prison  allowed  to  be  used  with  the  approval  of  A  priaoo  used 

snch  secretary  of  sUte  shall  be  so  used  for  any  riding,  parts,  or  division  ei^^^JlIm  i^ 

of  a  county  having  a  distinct  commission  of  the  peace,  or  a  distinct  uij  riding, 

rate,  in  the  nature  of  a  county  rate,  applicable  to  the  maintenanoe  of  a  parts,  or  divi- 

Sriion  for  such  riding,  parts,  or  division  (and  not  for  the  county  at  ■'^  f'  ^  be 
iilge),  such  prison  shall  be  dieemed  one  of  the  common  gaols  for  the  deemed  % 
riding,  parts,  or  division  for  which  it  is  so  used  (and  not  for  the  county  oommon  g»ol 
at  large),  as  if  it  had  been  provided  after  presentment  of  the  insuffi-  for  such  rld- 
cieney  of  one  common  gaol  for  such  riding,  parts,  or  division  under  iffj,^^'  ^' 
the  said  act  of  the  sixth  year  of  her  Majesty. 

VI.  Power  to  eeereiafy  qf  »tate,  wilk  emueni  iff  the  ireannyf  to 
alter  feee  payable  on  proceedinge  in  county  courts, — Repealed  by 
19  ^  20  Vict.  e.  108,  «.  3,  Sekeduie  fA.J 

YII.  And  be  it  enacted.  That  so  much  of  the  said  act  of  the  tenth  So  mnch  of 
year  of  her  Majesty  as  directs  that  the  clerk  of  every  court  holden  ^V!|f yfl 
under  the  said  act  shall  pay  over  to  the  treasurer  of  the  court,  quar-  ^^  g^  ^^  ^' 
terly  or  oftener  in  every  year,  by  order  of  the  court,  the  monies  w  dincts 
remaining  in  bis  bands  over  and  above  his  own  fees,  and  snch  balance  "ler^  to  pay 
as  he  shall  be  allowed  by  order  of  the  court  to  retain  for  the  current  JJYiwIwrer 
expenditure  of  the  court,  shall  be  repealed ;  and  the  clerk  of  every  repealed.    ' 
court  holden  under  the  said  act  shall  pay  over  to  the  treasurer  of  the  q^^^^  ^  ^^ 
court,  quarterly  or  oftener  in  every  year,  as  he  may  be  directed  by  the  over  hie 
oommissioners  of  her  Majesty's  treuury,  the  monies  remaining  in  his  balance  ae 
hands  over  and  above  his  own  fees,  and  such  balance  as  he  shall  be  ^®  ^'Snt? 
allowed  by  order  of  the  said  commissioners  to  retain  for  the  current  °"^ 
expenditure  of  the  court. 

VIII.  And  be  it  enacted,  That  so  much  of  the  said  act  of  the  tenth  So  mnrJi  of 
year  of  her  Miyesty  as  enacts  that  the  clerk  of  every  court,  under  the  ^'^i^^Jfl* 
directions  of  the  commissioners  of  her  Majesty's  treasury,  and  subject  ^  enacte  ^t 
to  such  regulations  as  they  may  require  to  be  enforced,  shall  make  all  clerks  shall 
necessary  contracts  or  otherwise  provide  for  repairing  and  furnishing,  make  all 
and  for  cleaning,  lighting,  and  warming  the  court  bouse  and  offices  of  ^^^?J2|^  j.^ 
such  court,  and  for  supplying  the  said  court  and  offices  with  law  and  repealed? 
office  books  and  stationery,  and  for  defraying  all  other  necessary 
expenses,  not  otherwise  provided  for,  incident  to  the  holding  of  the 

said  court,  and  as  provides  that  no  payment  for  any  charge  shall  be 

allowed  in  the  clerk's  accounts  until  allowed  under  the  Iwnd  of  the  Treasury  to 

judge,  shall  be  repealed ;  and  it  shall  be  lawful  for  the  commissioners  ^^ll^J^ 

of  her  Majesty's  treasury  to  provide  for  the  several  purposes  and  for  purposes,  and 

defraying  the  several  expenses  aforesaid,  in  such  manner  and  by  the  defray  the 

agency  of  such  offioen  of  the  court,  or  otherwise,  as  to  them  shall  S,*P^^'  .^ 
rr-_  i^  See  19  &  so 

■*•»  "*•  Vict.  c.  108, 

B.  86. 

IX.  Providing  for  payment  of  the  expeneee  incurred  under  10  ^  1 1 
Vict.  e.  102,  and  for  applying  the  eurplue  qf  general  fund  qf  any 
court  to  expeneee  qfany  other  courts  where  euch  fund  ie  deficient, 
vhrtuaUy  repealed  by  19  Sf  20  Viet.  r.  108. 
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Jndk*  B»7         ^'  ^°^  ^  ^  enacted,  That  it  shall  be  lawful  for  the  jadge  of  any 

atithorlae        eourt  holden  nnder  the  said  act  of  the  tenth  year  of  her  Majesty,  by 

'^b^  n**^  ""7  writing  under  hia  hand,  to  authorise  any  of  the  bailiffs  appointed 

**       ^"'      by  the  high  bailiff  under  the  said  act  to  act  as  brokers  or  appraisers, 

for  the  purpose  of  selling  or  Taluing  any  goods,  chattels,  or  effects 

taken  in  execution  under  the  said  act ;  and  the  bailiffs  so  authorised  by 

the  judge' may,  without  other  licence  in  this  behalf,  do  and  perform  att 

the  duties  and  shall  be  entitled  to  the  poundage  which  sworn  brokers 

or  appraisers  may  now  do  and  perform  and  an  entitled  to  under  the 

said  act. 

Bo  much  of  XI.  And  be  it  enacted,  That  so  nueb  of  the  said  act  of  the  tenth 
91c  10  Vict,  year  of  her  Majesty  as  requires  that  notice  of  the  intention  of  her 
reqnirM  no^  Mijesty  to  take  into  consideration  the  propriety  of  making  any  order 
tUw  of  her  in  council  for  the  purposes  of  the  said  act  shall  be  published  in  the 
M^leity'i  in-  London  Gazette  one  calendar  month  at  least  before  any  such  order  shall 
"^JS^    be  n»de.ri»U  be  replied. 

in  conncll  r8-  .    •  - 

fettled.  XII.  Lord  ChameeUor  may  authoriee  five  jmd^ee  pf  county  eemrtt 

to  make  general  rulett  tueh  rulee  to  be  approtoed  by  judget  qftht 

superior  courts,  and  laid  brfore  parliament, — Rep»  by  19  if  20  Fiicl. 

e,  108,  s.  3,  Sched,  {A.} 

XIII.  No  action  or  ntit  to  be  brought  in  the  Marthabea  or  Palace 
Court  or  Peveril  Comrt  qfter  thepaeeing  of  this  act, 

XIV.  Powers  qf  Marshalsea  and  Palace  and  Peveril  Courts  ta 
cease  on  31t/  December  1849,  and  actions  and  suits  then  depending 
to  be  transferred  to  the  Court  ^  Common  Pleas  or  the  county  court f 
as  the  case  may  regmre. 

XV.  Judgments  qf  abolished  courts  obtained  on  or  brfore  Zlst  Do- 
cember  1849,  may  be  errfbrced  as  heretofore. 

XVI.  Records  qf  abolished  courts  to  be  placed  nnder  the  charge  qf 
Master  qfthe  Rolls  under  1^2  Vict.  c.  94. 

XVII.  Compensation  to  officers  qf  abolished  courts, 

jlttorniei  and     XVIII.  And  be  it  enacted,  lliat  no  privilege  shall  be  allowed  to  any 
•oUdton  not  attorney,  solicitor,  or  other  person,  to  exempt  him  from  the  proTisiom 

proriSoiutof  ^^  ^^  "^  ^^  ^^  ^^  ^^  ^^'  ^^  ^"^^  ^^J  recovery  of  small  debts  and 
thkAct.        demands  in  England. 
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18  &  14  VICT.  CAP.  61. 

An  Act  to  extend  the  Act  for  the  more  ecay  Recovery  of 
Small  Dehte  and  Demands  in  England^  and  to  amend 
the  sams.  [Utb  August  1850.] 

Whkrias  by  an  act  pasted  in  the  tenth  year  of  tlie  reign  of  ber  o  ft  10  Vkt. 
preient  Majesty,  intitaled,  **  An  Act  for  the  more  easy  Recovery  of  c  05. 
Small  Debts  and  Demands  m  Engknd/'  jarisdiction  is  given  to  the 
ooarts  holden  under  the  said  act  for  the  recovery  of  certain  debts, 
damages,    and  demands  therein    mentioned    not   exceeding    twenty 
pounds :  And  whereas  it  is  expedient  to  extend  the  provisions  of  the 
said  act,  and  also  of  a  oertain  othfv  act  passed  in  the  thirteenth  year  of 
the  reign  of  her  said  Majesty,  intituled,  "  An  Act  to  amend  the  act  it  ft  is  Ylct 
for  the  more  easy  Recovery  of  Small  Debts  and  Demands  in  England,  ^  1<*1* 
and  to  abolish  certain  Inferior  Courts  of  Record/'  to  debts,  damqges, 
and  demands  not  exceeding  the  sum  of  fifty  pounds,  and  to  alter  and 
amend  the  said  first-mentioned  act  in  manner  hereinafter  mentioned : 
Be  it  therefore  enacted  by  the  Queen's  most  excellent  Majesty,  by  and 
with  the  advice  and  consent  of  the  lords  spiritual  and  temporal,  and 
commons,  in  this  present  parliament  assembled,  and  by  the  authority 
of  the  same,  That  the  jurisdiction  of  the  several  courts  holden  or  to  be  Extension  of 
holden  under  the  said  act  of  the  tenth  year  of  her  Majesty  shall  extend  Juriidlction. 
to  the  recovery  of  any  debt,  damage,  or  demand  not  exceeding  the 
sum  of  fifty  pounds,  and  to  all  actions  in  respect  thereof  (save  and 
except  the  several  actions  specified  in  the  proviso  in  section  fifty-eight  0  ft  lo  Ylct. 
of  the  same  act) ;  and  that  the  several  powers  and  provisions  of  the  c*  ^^f  *•  ^■ 
Mid  several  acts  of  the  tenth  and  thirteenth  years  of  ner  Majesty,  and 
all  rules,  orders,  and  regulations  which  have  been  or  may  be  made  in 
pursuance  of  the  said  acts,  or  either  of  them,  shall  extend  to  all  debts, 
damages,  and  demands  which  may  be  sued  for  in  the  said  courts  or 
any  ^  them  not  exceeding  the  sum  of  fifty  pounds,  and  to  all  pro- 
ceedings and  judgments  for  the  recovery  of  the  same,  or  otherwiao  in 
relation  thereto  respectively,  as  fhlly  and  effectually,  to  all  intents  and 
purposes,  as  the  same  renpectively  are  now  or  may  be  applicable  to 
debts,  damages,  and  demands  within  the  present  jurisdiction  of  the 
said  courts. 

II.  And  be  it  enacted.  That  this  act  and  the  said  recited  acts  of  the  Thli  act  to  be 
tenth  and  thirteenth  years  of  her  Majesty  shall  be  read  and  construed  conttmed 

as  one  act,  as  if  the  several  provisions  in  the  said  recited  acts  contained,  yi^.  1  y^^ 
not  inconsistent  with  the  provisions  of  this  act,  were  repeated  and  re-  ud  Vi  ft  la 
enacted  In  tins  act.  yiet.e.  lOi. 

III.  And  be  it  enacted,  That  no  deputy  judge  of  any  such  county  D^pntj  Judge 
court,  save  and  except  the  Westminster  County  Court  of  Middlesex,  °o<  ^^  P'^- 
shall  during  the  time  be  acts  or  shall  be  entitled  to  act  as  such  deputy,  \^^  ^hiit^ 
practise  as  a  barrister  in  any  court  within  the  district  for  which  he  acts  he  acts  u 
or  shall  be  entitled  to  act  as  such  deputy ;  and  that  every  clerk  and  deputy, 
assistant  clerk  appointed  after  the  passing  of  thb  act  to  any  of  such  ^^^,^f' 
courts  shall  reside  within  the  district  of  the  court  or  eourts  for  which  Jj^rtcf' 

he  shall  have  been  appointed. 
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Pover  to  re-       IV.  And  be  it  enacted,  Tb«t  so  Boch  of  the  nid  act  of  die  tentli 

more  clerks   jev  of  hcr  Majesty  as  nJates  to  the  reoioTal  of  derla  or  high  boiliSs 

hi^hbaiiiOi,    oftbecourts  bolden  ander  the  said  act  ahaU  be  repeakd ;  aaditdiaU 

cUrki.  ^  lawful  for  the  Lord  Chance! lor,  or,  where  the  whole  of  tka  diitriet 

»  &  10  Vict.    ^^  ^^  coart  or  courts  for  which  the  clerk  or  high  bailiff  ahaU  have 

c.  9i, ».  24,    been  appointed  is  within  the  dochy  of  Lancaster,  for  the  chanedAor 

31.  of  the  dachj  of  Lancaster,  when  snch  Lord  Chanoellor  or  chanfrHor 

of  the  dacbj  shall  in  his  discretion  think  fit,  to  remore  the  deric,  high 

bailiff,  or  an  j  assistant  clerk  of  any  each  oonit  or  coorta  from  his  oflioey 

and  from  time  to  time  to  make  inch  order  as  to  the  attendance  of  any 

clerk,  deputy  clerk,  or  assistant  clerk,  daring  the  littuig  of  Che  court 

or  otherwise,  as  he  sh^ll  think  fit:  proTided  alwaya,  thai  nothing 

herein  contained  shall  affect  the  tenure  of  office  of  any  peraon  who 

before  the  passing  of  the  said  act  held  an  office  in  any  of  the  oooiti 

mentioned  in  the  Schedule  (A.)  annexed  to  the  said 


v.  Fee9  to  be  taken  aecftrdimg  to  tehedmle.  Power  to  Htrttwtf  ^ 
a/a/e,  with  coiuent  of  the  treaswy,  to  otter  feet. — Bep.  ijr  19  4*  20 
Vict,  e.  101,  «.  3,  Sehed.  (A.) 

VI.  Fees  to  be  taken  bp  barristen  mi  oitoruiet.^Bqt.  ^  19  ^  20 
Viet.  e.  108,  a.  3,  SeJked.  (A.) 

VII.  Power  qf  paying  /«d^et,  eleriif  omd  Mgh  baU^e  bf  oalmy 
instead  of  feet  given  to  the  lords  of  the  treasmrg  and  the  oecretary  qf 
a/o/e.— H^.  by  19  ^  20  Viet.  e.  108,  «.  3,  Sehed.  (A.) 

^u^  parts     VIII.  And  be  it  enacted,  That  any  person  against  whom  a  plaint 
of  debu,  &C,  shall  be  entered  in  any  county  ooort  may,  if  he  think  fit,  whether  he 
andjudgmant  \^  summoned  upon  auch  plamt  or  not,  in  the  presence  of  the  clerk  or 
thenufcn.     assistant  derk  of  the  court  in  which  such  plaint  shall  have  been 
entered,  or  one  of  their  derks  respectivdy,  or  in  the  presence  of  an 
Form  w.'      attorney  of  one  of  tbt  superior  courts,  sign  a  statement  confessing  and 
admitting  the  amount  of  the  debt  or  demand  or  part  of  the  amount  of 
the  debt  or  demand  for  which  snch  plaint  shall  have  been  entered ; 
and  such  clerk  or  assistant  derk  shall,  as  soon  as  conveniently  may  be 
^^rmtf  71,     ^f^  recdving  snch  statement,  send  notice  thereof  to  the  plaintiff,  by 
the  post,  or  by  causing  the  same  to  be  delivered  at  his  usual  place  of 
abode  or  business ;  and  thereupon  it  shall  not  be  necessary  for  the  said 
plaintiff  to  prove  the  debt  or  demand  so  confessed  and  admitted  as 
aforesaid ;  but  the  judge  of  snch  court,  at  the  next  sitting  of  such 
court,  whether  the  parties  or  either  of  them  attend  such  court  or  not, 
Form^  shall,  upon  proof  by  affidavit  of  the  signature  of  the  party,  if  sodi 

statement  were  not  made  in  the  presence  of  the  clerk  or  assistant  derk, 
proceed  to  give  judgment  for  the  debt  or  demand  so  confessed  and 
admitted,  in  the  same  manner  and  subject  to  the  same  conditions  as  if 
he  had  tried  the  cause  and  giTen  judgment  thereupon  under  the  pro- 
visions of  the  said  first-redted  act. 

^^f^l^^^UJ     IX.  And  be  it  enacted,  That  if  the  person  against  whom  a  plaint 

of  d«bt,  fec^    shall  be  entered  in  any  county  court  can  agree  with  the  person  on 

sod  condU      whose  behalf  such  plaint  shall  have  been  entered  upon  the  amount  of 

tions  of  pay-  ^^  ^^^^  q^  demand  in  reapect  of  which  such  plaint  shall  have  been 

'l?^'  .g.       entered,  and  upon  the  terms  and  conditions  upon  which  the  same  shall 

'      *      be  paid  or  satisfied,  it  shall  be  lawful  for  such  persons  respectivdy,  in 

Form,  7  .      ^|^^  presence  of  the  clerk  or  assistant  derk  of  the  court  in  which  such 

plaint  shall  have  been  entered,  or  one  of  thdr  clerks  respectivdy,  or 

in  the  presence  of  an  attorney  of  one  of  the  superior  courts,  to  sign  a 

statement  of  the  amount  of  the  debt  or  demand  so  agreed  upon  between 

such  persons  respectivdy,  and  of  the  terms  and  conditions  upon 
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the  tune  shall  be  paid  or  latitfied,  mch  clerk  or  assistant  clerk  shall 

receive  sacb  statement,  and  shall  thereapoo,  upon  proof  by  affidsTitof  the  Form,  74. 

aignatore  of  the  party,  if  snch  statement  were  not  made  in  the  presence 

of  the  clerk  or  assistant  clerk,  enter  up  judgment  for  the  plaintiff  for 

the  amount  of  the  debt  or  demand  so  agreeid  on,  and  upon  the  terms 

and  conditions  mentioned  in  such  statement ;  and  snch  judgment  shall 

to  all  intents  and  purposes  be  the  same,  and  have  the  same  effect,  and  rorm$t  4&, 

shall  be  enforced  and  enforceable  in  the  same  manner,  as  if  it  had  been  ^ 

a  judgment  of  the  judge  of  the  said  court. 

X.  And  be  it  enacted.  That  in  erery  case  where  the  plaintiff  shall  If  plaintiff  or 
not  appear,  either  by  Idmself  or  his  attorney,  upon  the  day  of  the  ^  ^ttotMj 
retnm  of  any  summons  for  hearing,  or  at  any  continuation  or  adjourn-  ^n  day  o?*^' 
ment  of  the  said  hearing,  and  the  defendant  shall  appear  either  by  hearing,  ftotto 
himself  or  his  attorney  upon  such  day  of  hearing,  continuation,  or  nay  be 
adjournment,  it  shall  be  lawful  for  the  judge  to  awanl  to  the  defendant  dSSiShuit^fo 
or  to  his  attorney,  by  way  of  costs  of  his  attendance  and  satisfaction  for  m^  trouble    ' 
his  trouble,  sucli  sum  as  the  judge  in  his  discretion  shall  think  fit ;  and  sod  attend- 
the  sum  so  awarded  shall  be  recoverable  from  the  plaintiff  by  such  ways  ^^\ 

and  means  as  any  debt  or  damage  ordered  to  be  paid  by  the  same  court  e.  s^^JtS!* 
can  be  recovered.  ruu,  85. 

form,  41. 

XI.  And  be  it  enacted.  That  if  in  any  action  commenced  after  the  Plalntlft  re- 
passing of  this  act  in  any  of  her  Majesty's  superior  courts  of  record,  Mrerlngio 
in  ooTenant,  debt,  detinue,  or  assumpsit,  not  being  an  action  for  ^o^^^^^ 
breach  of  promise  of  marriiqi^,  the  pUdntiif  shall  recover  a  sum  not  notexceediog 
exceeding  twenty  pounds,  or  if,  in  any  action  commenced  after  the  so/,  in  ao- 
pessing  of  this  act  in  any  of  her  Majesty's  superior  courts  of  record,  ^!^^'  ^^.°' 
in  trespass,  trover,  or  case,  not  being  an  action  for  malicious  prosecn-  i^^tkms  of 
tion,  or  for  libel,  or  for  slander,  or  for  criminal  conversation,  or  for  tort,  over 
seduction,  the  plaintiff  shall  recover  a  sum  not  exceeding  five  pounds,  which  the 
the  plaintiff  shsJl  have  judgment  to  recover  such  sum  only,  and  no  costs,  hMjiSle^^ 
except  in  the  cases  hereinafter  provided  (a),  and  except  in  the  case  of  tioa,  to  have 
a  judgment  by  default ;  and  it  shall  not  be  necessary  to  enter  any  sug^  no  coete. 
gestion  on  the  record  to  deprive  such  plaintiff  of  costs,  nor  shall  any  ^^^^S 
such  plaintiff  be  entitled  to  costs  by  reason  of  any  privilege  as  attorney  ^fj^ 

or  officer  of  such  court  or  otherwise. 

XII.  Provided  always,  and  be  it  enacted.  That  if  the  plaintiff  shall  Judge  at  the 
in  any  such  action  as  aforesaid  recover  a  sum  less  thsn  the  sum  in  that  ^^  P*^  ^ 
behalf  hereinbefore  mentioned,  by  verdict,  and  the  judge  or  other  pre-  the  plaintiff  ' 
siding  officer  before  whom  such  verdict  shall  be  obtained  shall  certify  to  costs. 

on  the  back  of  the  record  that  it  appeared  to  him  at  the  trial  that  the 
cause  of  action  was  one  for  which  a  plaint  could  not  have  been  entered 
in  any  such  coanty  court  as  aforesaid,  or  that  it  appeared  to  him  at  the 
trial  that  there  was  a  sufficient  reason  for  bringing  the  said  action  in 
the  court  in  which  the  said  action  was  brought,  the  plaintiff  in  such 
case  shall  have  the  same  judgment  to  recover  his  costs  that  he  would 
haTC  had  if  this  act  had  not  been  passed. 

XIII.  V  the  court,  or  a  Judge  at  ehambere,  make  an  order,  the 
pktintifto  have  eoeU,— Repealed  Ay  15  4*  16  Viet,  c,  54, «.  4. 

XIV.  And  be  it  enacted,  That  if  either  party  in  any  cause  of  the  amount  PartieH  ag. 
to  which  jurisdiction  is  given  to  the  county  courts  by  this  act  shall  be  |p!!^  °^^ 
dissatisfied  with  the  determination  or  direction  of  the  said  court  in  point  1\^  _ 
of  law,  or  upon  the  admission  or  rejection  of  any  evidence,  such  party  j^''*       ^ 

(a)  Sea  10  ft  MTlct.  c.  108,  i.  SO. 
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Form$,  00  to  may  appeal  from  the  sume  to  any  of  the  taperior  ooorta  of  comiron 

^-  law  at  Westminster  [/iro  or  more  of  the  puisne  judges  whereof  tkail 

V'h^^^^  *•'  ^^^  *^  '*""  **  *  court  (j/"  appeal  for  that  purpose]^  proTided  tliat 

repeaie/hy  '^^'^  P^*^  shall,  within  ten  days  after  sach  determination  or  direction, 

16  &  iti  Vict,  give  notice  of  such  appeal  to  the  other  party,  or  bis  attorney,  and  also 

c  64,  t.  s.  give  security,  to  be  approved  by  the  derk  of  the  ooort,  for  the  costs  of 

See  lb.  s.  s.  the  appeal,  whaterer  be  the  event  of  the  appeal,  and  for  the  amount  of 

At  to  teeu'  the  judgment,  if  he  be  the  defendant  and  the  appeal  be  dismissed ;  pro- 

^^If'  Tideid  nerertheless,  that  such  security,  so  far  as  regards  the  amount  of 

Butest  134  to  the  judgment,  sliall  not  be  required  in  any  case  where  the  judge  of  the 

'^*  county  court  shall  have  ordered  the  party  apfiealing  to  pay  the  amount 

l^^'  '^  of  such  judgment  into  the  hands  of  the  derk  of  the  county  court  in 

See  10  Jc  80  ^^^^^  *^^^  action  shall  have  been  tried,  and  the  same  shall  have  been 

Vict,  c  108,  pud  accordingly ;  and  the  said  court  of  appeal  may  either  order  a  new 

M.  70,  71,  as  trial  on  such  terms  as  it  thinks  fit,  or  may  order  judgment  to  be 

'^^7^68^'  c^i^  ^^^  either  party,  as  the  case  may  be,  and  may  make  such 

to  the  other  order  with  respect  to  the  costs  of  the  said  appeal  as  such  court  may 

eaeet  in  think  proper ;  and  such  orders  shall  be  final. 
which  an 
appeal  may  be  had. 

Appeal  to  be  XV.  And  be  it  enacted.  That  such  appeal  shall  be  in  the  form  of  m 
in  tht>  form  qsm  agreed  on  by  both  parties,  or  their  attomies,  and  if  they  cannot 
^^^^^^  1^.  agree,  the  judge  of  the  county  court,  upon  being  applied  to  by  them  or 
bothpartie^  their  attornies,  shall  settle  the  case  and  sign  it ;  and  such  case  shall  be 
but  if  thejr  transmitted  by  the  appellant  to  the  rale  department  of  the  master'! 
JodjnTto  wtUe'  ^^^  °^  ^^  ^^^  ^  which  the  appeal  is  to  be  brought, 
and  eign  it.    Rale,  149.    Form,  06. 

No  eertlorarl,      XYI.  And  be  it  enacted,  That  no  judgment,  order,  or  determination 

'h*'  ^^       given  or  made  by  any  judge  of  a  county  court,  nor  any  cause  or  matter 

SeeThfc  10      brought  before  him  or  pending  in  his  court,  shall  be  removed  by  appeal, 

Vict,  c  09,     motion,  writ  of  error,  certiorari,  or  otherwise,  into  any  other  court 

s.  00,  and  10   whatcrer,  save  and  except  in  the  manner  and  according  to  the  provision! 

?  VLa^T^A    hereinbefore  mentioned, 
c.  lOa,  s*  3b« 

XVII.  In  certain  eases,  on  agreement  of  the  parties,  court  shatt 
have  power  to  try  causes,  although  the  matters  be  beyond  itejurisdic- 
iion.^Repealed  by  19  8r  20  Ftcf.  c.  108,  «.  3,  Schedule  {A  ).  Sea 
also  sect.  23  <\fthat  act. 

No  ieeoDd  XVIII.  And  be  it  enacted,  Tliat  if  any  party  shall  sue  another  in  anr 

Milt  In  leeond  county  court  for  any  debt  or  other  cause  of  action  for  which  he  hath 

mmoaoM^  already  sued  him,  and  obtained  judgment  in  any  other  court,  the  proof 

of  such  former  suit  having  been  brought  and  judgment  obtained  may  be 

given,  and  the  party  so  suing  shall  not  be  entitled  to  recover  in  such 

Treble  ooels.   second  suit,  and  shall  be  adjudged  to  pay  three  times  the  costs  of  such 

second  suit  to  the  opposite  party. 

No  aetioo  to  XIX.  And  be  it  enacted.  That  from  and  after  the  passing  of  this 
be  braa^t  ,^  hq  action  shall  be  brought  against  any  high  bailiff  or  bailiff,  or 
S?' a^inc  *  >g>^ii»'  '"7  P^non  or  persons  acting  by  the  order  and  in  aid  of  any 
under  onler  high  bailiff,  for  anything  done  in  obedience  to  any  warrant  under  the 
of  the  court  hand  of  the  clerk  or  derks  of  the  said  court  and  the  seal  of  the  said 
without  no-  0Qmt,  until  demand  hath  been  made  or  left  at  the  office  of  such  hi|^ 
dcrk  of  the  bailiff  by  the  party  or  parties  intending  to  bring  such  action,  or  by  his, 
court  to  be  her,  or  their  attorney  or  agent,  in  writing,  signed  by  the  party  demand- 
nade  defend-  fug  the  same,  of  the  perusal  and  copy  of  such  warrant,  and  the  same 
ant^la  the       |^^^  ^^^^^^  refiiscd  or  neglected  by  the  space  of  six  days  after  such  de- 
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Band ;  and  in  eaie  after  fneh  demand  and  eomplianoe  therewith,  by  See  o  &  lo 
ehowing  the  nid  warrant  to  and  permitting  a  eopy  to  be  taken  thereof  ^ict.  c.  os,  •. 
by  the  party  demanding  the  same,  any  action  shall  be  brought  against  y^^'  ^^m.'^ 
auch  high  baitiff,  bailiff,  or  other  person  or  persons  acting  in  his  aid  for  g,  «,'  ^ 
any  such  cause  as  aforesaid,  withoat  making  the  clerk  or  clerks  of  the 
said  oonrt  who  signed  or  sealed  the  said  warrant  defendant  or  defendants, 
that  on  prodncing  or  proving  such  warrant  at  the  trial  of  snch  action, 
the  jory  shall  give  their  Tenlict  for  the  defendant  or  defendants,  not- 
withstanding any  defect  of  jurisdiction  or  other  irregularity  in  the  said 
warrant ;  and  if  such  action  be  brought  jointly  against  such  clerk  or 
clerks,  and  also  against  snch  high  bailiff  or  bailiff,  or  person  or  persona 
acting  in  his  or  their  aid  as  aforesaid,  then  on  proof  of  such  warrant 
the  jury  shall  find  for  such  high  bailiff  or  bailiff,  and  for  such  person 
or  persons  so  acting  as  aforesaid,  notwithstanding  such  defect  or  irre» 
gularity  as  aforesaid  ;  and  if  the  ferdict  shall  be  given  against  the  said 
clerk  or  clerks,  that  in  snch  case  the  plaintiff  or  plaintiffs  shall  recover 
his,  her,  or  their  costs  against  him  or  them,  to  be  taxed  in  such  man- 
ner by  the  proper  officer  as  to  include  such  costs  as  such  plaintiff  or 
plaintiffs  are  liable  to  pay  to  snch  defendant  or  defendants  for  whom 
auch  verdict  shall  be  found  as  aforesaid ;  and  if  any  action  shall  be 
brought  the  defendant  or  defendants  shall  and  may  plead  the  general 
isaoe,  and  give  the  special  matter  in  evidence  at  any  trial  had  there- 
upon. 

XX.  So  muck  qf9Sf\0  Viet  c.  95,  tu  regmrei  a  landlord,  where  See  10  «c  so 
rent  i*  in  arrear  for  premieee  wherein  goods  hone  been  taken  in  ese^  ^^^^^*  '^ 
eution,  to  etate  m  writing  the  terme  of  holding.  See.  repealed.     To 

entitle  landlord  to  benefit  under  recited  act  it  ehail  be  euffieieni  to 
etate  the  amount  of  rent  elaxmed,  Sfc, — Repealed  by  19  6(  20  Vict. 
c.  108,  t.  3,  Schedule  (A.) 

XXI.  Bnactmente  qf  recited  act  ae  altered  bg  thie  act,  ae  to  cer~ 
tain  claime  qf  landlorde,  to  extend  to  goode  taken  in  execution, 
-^Repealed  by  19  Sc  20  Vict.  e.  108,  t.  3,  Schedule  {A.) 

XXII.  And  be  it  enacted.  That  it  shall  be  lawful  for  any  judge  of  Judges  mmy 
any  of  her  Majesty's  superior  courts  of  common  law  at  Westminster,  **^  appUca- 
as  well  in  term  time  as  in  vacation,  to  hear  and  determine  applications  ^^{1^  o?pro- 
for  writs  of  prohibition  directed  to  the  judges  of  the  said  county  courts,  hlbliion 
and  to  make  such  rules  or  orders  for  the  issuing  of  such  writs  as  might  either  in 
have  been  made  by  the  court,  and  all  such  rules  or  orders  so  made  by  l""".!*^'" 
any  such  judge  shall  have  the  same  force  and  effect  as  rules  of  court  g».  lo  ^  «n 
for  snch  purposes  now  have,  and  such  writs  shall  be  issued  by  virtue  of  yt<.t.  e.  loa, 
such  rules  or  orders  as  well  in  term  time  as  in  vacation :  provided  n.  40,41,41. 
always,  that  any  rule  or  order  made  by  any  such  judge,  or  any  writ 

isiioed  by  virtue  thereof,  may  be  discharged  or  varied  or  set  aside  by  the 
court,  on  application  made  thereto  by  any  party  dissatisfied  with  snch 
rule  or  order. 

XXIII.  Brfore  whom  qgidawite  may  be  ewom. — Repealed  by  19  Sf 
20  Viet.  e.  108,  e.  3,  Schedule  {A.) 

XXIV .  And  be  it  enacted,  That  in  every  town  or  place  where  there  Town  hnlla, 

shall  be  a  court  holden  under  the  provisions  of  the  said  act  of  the  tenth  ^-  to  ^  um^ 

year  of  her  Majesty,  the  town-hall,  court-house,  or  other  public  build-  ^^  ^e  fo°^ 

ing  belonging  to  any  county,  dty,  borough,  or  town,  shall  be  used  for  »iuln|s  of 

the  purposes  of  holding  the  courts  under  the  said  act,  withoat  any  charge  county  court. 

for  rent  or  other  payment,  save  and  except  the  reasonable  and  necea-  See  is  Acio 

sary  charges  for  lighting,  warming,  and  cleaning,  when  such  public  ^'^V  ^'}^» 

■•  15,  aiieip- 
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building  if  ued  for  the  purpose  of  the  ooarts,  and  for  all  other  ezpenees 
necessarily  incidental  to  the  nae  of  the  said  building  for  the  purposes  of 
the  courts :  provided  always,  that  the  necessary  arrangements  shaU  be 
made  so  that  the  sittings  of  the  said  courts  shall  not  interfere  with  the 
business  of  the  county,  city,  borough,  or  town  usually  transacted  in 
such  town-halli  court-house,  or  other  public  building,  or  with  any  pur- 
poses for  which  such  town-hall,  oonrt-houae,  or  otl^r  public  building 
may  be  used  by  virtue  of  any  local  act  in  that  behalf;  provided  also, 
that^his  enactment  shall  not  apply  to  any  city,  borough,  or  town  in 
which  a  building  hath  previously  to  the  passing  of  this  act  been  erected 
for  the  purposes  of  holding  the  courts  under  the  said  act  and  for  the 
business  connected  with  such  courts,  nor  shall  anything  in  this  aot 
contained  be  held,  deemed,  or  taken  to  prejudice,  affect,  or  otherwise 
interfere  with  any  lease,  contract,  agreement,  or  engagement  already 
entered  into  for  the  leasing,  erection,  hiring,  or  occupation  of  any 
building  for  the  purposes  of  holding  such  courts  therein  and  transact- 
ing therein  the  business  relating  to  such  courts. 
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16  &  16  VICT.  CAP.  64. 

An  Act  farther  to  facilitate  and  arrange  Proceedings  in 
the  County  Courts.  [80th  June  1862.] 

Whereas  it  U  expedient  further  to  facilitate  and  arrange  proceed- 
ings in  the  coanty  courta :  Be  it  enacted  by  the  Queen's  most  excellent 
Majesty,  by  and  with  the  advice  and  consent  of  the  lords  spiritnal  and 
temporal,  and  commons,  in  this  present  parliament  assembled,  and  by 
the  authority  of  the  same,  as  follows ; 

I.  Lord  Chancellor  to  appoint  Jive  judgee  ^f  courts  held  under  bmISIcm 
9  4"  10  Viet,  e,  95,  to  frame  a  scale  qf  fees  to  be  submitted  to  judges  Vict.c.  108, 
of  superior  courts  for  approval.    Cost*  to  be  taxed  by  clerk  qf  court  t  **^'* 
iutject  to  review. ^Repealed  by  19  Sf  20  Vict,  e,  108,  i.  3,  Sche- 
dule {A.) 

II.  So  much  of  the  thirteenth  and  fourteenth  Victoria*  chapter  sixty-  so  mnch  of 

one,  section  fourteen,  as  limits  the  court  of  appeal  to  the  puisne  judges  13  4c  u  Yict. 

of  the  superior  courts  of  common  law  at  Westminster,  and  the  sitting  ^'  ^}t^\}^  ** 

of  the  said  court  of  appeal  to  a  time  out  of  term,  is  hereby  repealed ;  ai™iQg  of* 

and  all  appeals  now  depending  or  hereafter  to  be  brought  before  the  court  of  ap- 

taid  superior  courts  shall  be  heard  and  determined  in  term  by  the  P^  to  a  time 

judges  thereof,  as  part  of  the  ordinary  business  of  such  courts,  or  out  ^i^'J^^J?"^ 

of  term  by  any  two  or  more  of  the  judges  of  the  said  superior  courts  xppmla  to  be 

sitting  as  a  court  of  appeal  for  that  purpose.  b«ard  in  term 

aa  well  m  out 

III.  The  judges  of  the  said  superior  courts,  or  any  fi?e  of  them,  of  power  to 
whom  a  chief  of  one  of  the  said  superior  courts  shall  be  one,  may  from  judges  of 
time  to  time  make  general  orders  for  regulating  the  proceedings  on  superior 
appeals,  which  orders  shall  be  as  valid  as  if  included  in  this  act,  but  !^!!J[^J^^„ 
shall  not  be  in  force  until  the  end  of  the  session  of  parliament  next  after  reguUtang 
the  promulgation  thereof.  appeals. 

IV.  The  thirteenth  section  of  the  thirteenth  and  fourteenth  Victoria,  po^er  to  the 
chapter  sixty-one,  is  hereby  repealed ;  and  in  any  action  in  which  the  court,  or  a 
plaintiiT  shall  not  be  entitled  to  recover  his  costs  by  reason  of  the  pro-  Judge  at 
visions  of  the  eleventh  section  of  such  act,  whether  there  be  a  venlict  ^^Ifb^^^iju, 
in  such  action  or  not,  if  the  plaintiff  shall  make  it  appear  to  the  satis-  entitling  the 
faction  of  the  court  in  which  such  antion  was  brought,  or  to  the  aatta-  plaintiff  to 
faction  of  a  judge  at  chambers,  upon  summons,  t^t  such  action  was  '^eo^*'  his 
brought  for  a  cause  in  which  concurrent  jurisdiction  is  given  to  the  ^^"^ 
superior  courts  by  the  one  hundred  and  twenty-eighth  section  of  the  f^f??i^i«| 
ninth  and  tenth  Victoria,  chapter  ninety*five,  or  for  which  no  plahut  ^ m  ^  is. 
could  have  been  entered  in  any  such  comity  courts,  or  that  such  action 

was  removed  from  a  county  court  by  certiorari,  or  that  there  was  suffi- 
cient reason  for  bringing  such  action  in  the  court  in  which  such  action 
was  brought,  then  and  in  any  of  snch  cases  the  court  in  which  such 
action  is  brought,  or  the  said  judge  at  chambers,  shall  thereupon,  by 
rule  or  order,  direct  that  the  plaintiff  shall  recover  his  costs,  and  there- 
upoQ  the  plaintiff  shall  have  the  same  judgment  to  recover  hif  ooets 
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that  he  would  have  had  if  the  before  mentioned  act  of  the  thirteenth 
and  fourteenth  Victoria,  chapter  sixty -one,  had  not  been  passed. 

Re-iMQlng  V.  That  in  all  cases  where  a  warrant  of  execution  shall  hare  been 

warrants  itsued  against  the  goods  and  chattels  of  anj  person,  or  an  order  for  bis 
commitment  been  made,  and  such  person  or  his  goods  and  chattela 
shall  be  out  of  the  jurisdiction  of  the  court,  and  such  warrant  or  order 
shall  have  been  sealed  and  stamped '  by  the  clerk  of  another  couuty 
court,  pursuant  to  the  one  hundred  and  fourth  section  of  the  act  of  the 
ninth  and  tenth  Victoria,  chapter  ninety-five,  it  shall  be  lawful  for  the 
said  dark  of  such  other  court  to  re-issue  the  saiJ  warrant  or  order  to 
the  high  bailiff  of  such  other  court,  and  thereupon  such  high  bailiff 
shall  be  authorised  and  required  to  act  in  all  respects  in  the  execution 
of  the  said  warrant  or  order,  within  the  jurisdiction  of  the  court  to 
which  the  same  shall  have  been  so  sent,  in  the  same  manner,  with  the 
same  powers,  and  subject  to  the  same  rules  as  if  the  district  to  which 
the  warrant  or  order  shall  have  been  sent  were  within  the  limits  of  the 
court  which  originally  issued  the  warrant  or  order. 

Protmrtlon  to  VI.  If  any  action  or  suit  shall  be  brought  against  any  person  for 
ofllctsri.  anything  done  in  pursuance  of  this  act,  or  of  any  other  act  relating  to 

county  courts,  such  person  may  plead  the  general  issue,  and  give  the 
8ee  9  &  10  special  matter  in  evidence ;  and  the  warrant  under  the  seal  of  the 
138^'  13  ^'u  ^"'^^y  court,  being  produced  in  any  such  action  or  suit,  shall  be  deemed 
Vict'.e.  61  sufficient  proof  of  the  authority  of  the  aaid  county  court  previous  to 
•.  10.  the  issuing  of  such  warrant ;  and  in  case  the  plaintiff  in  such  action 

shall  have  a  verdict  pass  against  Him,  be  nonsuit,  or  discontinue  the 

action  or  suit,  the  defendant  ahall  in  any  of  the  said  cases  be  allowed 

full  costs  as  between  attorney  and  client. 

On  petition  VI  I.  If  the  council  of  any  city  or  boroneh,  or  a  majority  of  the  rate- 
to  I*®!'  K'*-  payers  of  any  parish,  within  the  limits  of  which  a  court  of  IochI  joris- 
rtodtetlon  of"  <I^c^io°  other  than  a  county  court  is  e«tabliihed,  under  the  said  act  of 
court  of  local  the  ninth  and  tenth  Victoria,  chapter  ninety-five,  or  into  the  limits  of 
Juriidlction  which  the  jurisdiction  of  such  court  of  local  jurisdiction  shall  extend, 
cSuded^from  *^''^^  petition  the  Queen  in  council  that  the  jurisdiction  of  such  court 
that  of  the  ^^  ^'^^^  jurisdiction  may  be  excluded  in  any  causes  whereof  the  county 
countj  court  court  hath  cognisance,  and  if  notice  of  such  petition  shall  be  given  two 
in  concurrent  months  before  it  is  presented,  by  public  advertisement  in  such  city, 
^''*^'*'  borough,  or  parish,  and  in  some  newspaper  therein  circulated,  her 

Majesty,  by  order  in  council,  may  declare  such  exclusion  of  the  juris- 
diction of  such  court  of  local  jurisdiction  throughout  the  whole  or  any 
part  of  the  district  assigned,  or  which  may  hereafter  be  assigned,  to 
such  county  conrt,  if  no  petition  against  declaring  auch  exclusion  be 
presented,  and  no  caveat  be  enter«i  at  the  council  office ;  and  If  any 
counter  petition  be  presented,  or  any  caveat  be  entered),  then  her 
Majesty  may  refer  such  petition  and  counter  petition  to  the  judicial 
committee  of  the  privy  council,  upon  whose  report  her  Majesty  may 
make  such  order  in  council  as  she  shall  be  advised  touching  the  matter 
of  the  said  petitions,  in  respect  of  excluding  the  jurisdiction  of  such 
court  of  local  jurisdiction,  and  may  award  compensation  to  any  person 
or  persons  entitled  to  the  franchise  of  appointing  officers  of  such 
conrt,  or  to  any  officers  thereof  appointed  before  the  passing  of  thia 
act,  to  be  given  by  the  commissioners  of  her  Majesty's  treasury,  who 
are  hereby  empowered  to  pay  the  same. 

As  to  audit  of     VIII.  The  treasurer  of  the  county  court  in  which  any  Insolvent^ 

clerlL'i  estate  ahall  be  administered,  at  the  audits  of  the  account  of  the  cleik 

account.         ^f  ^^^  court,  shall  also  audit  and  examine  the  books  and  accounts  of 

the  derk  in  all  matters  relating  to  such  estate,  and  shall  make  a  report 
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to  the  judge  of  the  court,  stating  whetlier  a  dividend  sbonld  be  made, 
and  the  general  result  of  such  audit ;  and  the  judge  shall  examine  the 
said  clerk  on  oath  as  to  the  correctness  of  such  accounts,  and  maj 
make  such  order  as  he  may  deem  requisite  respecting  a  dividend  or 
other  matter  relating  to  such  estate  and  accounts :  and  the  treasurer 
shall  thereafter,  at  his  future  audit,  ref(uiie  and  examine  the  receipts  of 
the  several  creditors  for  any  dividend  ;  and  the  commissioners  of  her 
Majesty's  treasury  shall  have  power  to  make  rules  to  he  observed  by 
the  treasurers  of  county  courts  respecting  the  audit  of  the  clerk's 
accounts  of  insolvent  estates,  and  shall  have  the  same  power  of  making 
rules  for  securing  the  balances  and  other  sums  of  moneyjn  the  hands 
of  any  officer  of  the  county  courts  under  the  last- mentioned  act,  and 
for  the  due  accounting  and  application  of  such  balances  and  other 
sums,  that  they  have  with  respect  to  balances  and  other  sums  in  the 
same  hands  under  the  act  of  the  ninth  and  tenth  Victoria,  chapter 
ninety-five. 

IX.  The  clerk  and  the  high  bailiff  of  every  county  court  shall  Account  of 
deliver  quarterly  to  the  treasurer,  in  such  form  as  the  treasurer,  by  ^I*^}^^ 
direction  of  the  said  commissioners,  shall  require,  a  full  account  in 
writing  of  the  fees  from  time  to  time  receiveid  by  them  respectively 

under  the  act  of  the  ninth  and  tenth  Victoria,  chapter  ninety-five. 

X.  And  whereas  by  the  said  act  passed  in  the  ninth  and  tenth  years  Pn>viMun  of 
of  her  prrsent   Msjesty,  it  was  enacted  that  no  person  should  be  0  ^  lo  ^  >«:>. 
entitled  to  appear  for  any  other  party  to  any  proceeding  in  any  of  the  ^^^'  ^'  ^''  '^ 
said  courts  **  unless  he  be  an  attorney  of  one  of  her  Majesty's  superior  quiufl'^^iu 
courts  of  record,  or  a  barrister-at-law,  instructed  by  such  sttomey  on  praciiw  before 
behalf  of  the  party,  or,  by  leave  of  the  judge,   any  other  person  oounty  courts 
allowed  by  the  judge  to  appear  instead  of  such  party,  but  that  no  '^I^^*^^* 
barrister,  attorney,  or  other  person,  except  by  leave  of  the  judgCf 

should  be  entitled  to  be  heard  to  argue  any  question  as  counsel  for  any 

Other  person  in  any  proceeding  in  any  court  holden  under  that  act :" 

Be  it  enacted.  That  the  said  last  recited  enactment  be  repealed  ;  and 

that  it  shall  be  lawful  for  the  party  to  the  suit  or  other  proceeding,  or 

for  an  attorney  of  one  of  ker  Majesty's  superior  courts  of  record  being  SulettW,n7, 

an  attorney  acting  generally  in  the  action  for  such  party,  but  not  an 

attorney  retained  as  an  advocate  by  such  first^mentioned  attorney,  or 

fur  a  barrister  retained  by  or  on  behalf  of  the  party,  on  either  side,  but 

without  any  right  of  exclusive  or  pre-audience,  or,  by  leave  of  the 

judge,  for  any  other  person  allowed  by  the  judge  to  appear  instead  of 

the  party,  to  address  the  court,  but  subject  to  such  regulations  as  the 

judge  may  from  time  to  time  prescribe  for  the  orderly  transaction  of 

the  business  of  the  court. 

XI.  Hundred  courit  qf  Offlow  and  Hemlingford  abolished, 

XII.  Compemation  to  ojicers  of  hundred  courts. 

XIII.  Compensations  to  be  paid  out  of  consolidated  fund* 

XIV.  After  the  passing  of  this  act  the  greatest  salaries  to  be  re-  Limiting  nis- 
ceived  in  any  case  by  the  judges  and  clerks  of  the  county  courts  rl««  of  Judget 
respectively  shall  be  one  thousand  five  hundred  pounds  by  a  judge,  and  *^  clerkt. 
seven  hundred  pounds  by  a  clerk,  but  in  no  case  shall  any  judge  be  ^^  ^^  ^^ 
paid  a  lt*S8  salary  than  twelve  hundred  pounds  :  provided  always,  that  igl^^gi^g^.  ' 
the  salary  of  any  judge  or  clerk  acting  in  the  same  capacity  before  the 

pattsing  of  the  act  ot  the  ninth  and  tenth  Victoria,  chapter  ninety-five, 
in  any  court  mentioned  in  Schedule  (A.)  to  that  act,  shall  not  be 
limited  to  any  sum  less  than  the  average  amount  of  the  fees  and  emolu- 
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ments  of  his  office  daring  the  seTen  yean  next  before  the  pasring  of  the 
■aid  last-mentioiied  act. 

Lord  Chan-        XV.  That  it  shall  be  lawful  for  the  Lord  Chancellor,  from  time  to 
ceUor  may      ^j^^^  ^^  ^  petition  presented  to  him  for  that  purpose,  to  recommend 
^MioSTto  ff  to  the  commissioners  of  her  Majesty's  treasury  that  there  ahaU  be 
paid  to  county  paid  quarterly  out  of  the  said  consolidated  fund  to  such  of  the  judges 
court  judges,   of  the  county  courts  as  shall  be  afflicted  with  some  permanent  in- 
firmity disabhng  him  from  the  due  execution  of  his  office,  and  who 
shall  be  desirous  of  resigning  the  same,  an  annuity  or  clear  yearly  sum 
of  money  for  the  term  of  his  life,  not  exceeding  two  thirds  of  the  yearly 
salary  which  such  judge  shall  be  entitled  to  as  a  judge  of  county  court 
at  the  time  of  presenting  his  petition ;  and  such  annuity  or  sum  shall 
be  paid  out  of  the  said  consolidated  fund  quarterly  or  otherwise,  as  the 
said  commissioners  may  direct 

Judges  of  XVI.  After  three  months  from  the  passing  of  this  act  no  judge  of 

county  courts  ^^  ^^  county  courts  shall  practise  at  the  bar,  or  as  a  special  pleader 
tiM  iS  tSr    or  equity  draftsman,  or  be  directly  or  indirectly  concerned  as  a  con- 
bar  or  an  tpe-  ?eyancer,  notary  public,  solicitor,  attorney,  or  proctor, 
cial  pleaders. 

No  clerk  to  XVI  I.  No  clerk  of  a  county  court  shall  henceforth  be  appointed  for 
be  appointed  mQ^g  ^^i^q  qj^^  district  in  which  a  court  is  holden,  unless  from  there 
on'e  duSSr^  being  no  attorney  resident  within  the  district  of  the  court  in  which  the 
except  in  office  of  clerk  is  vacant,  or  from  any  other  teason,  the  Lord  Chan- 
certain  cases,  cellor,  or,  where  the  whole  of  the  district  is  within  the  duchy  of 
^.^^  ^il^  Lancaster,  the  chancellor  of  the  duchy,  shall  deem  it  expedient  to  order 
Vlct.c.i08,     ^j^berwisc. 

A  registry  of       XYIIl.  That  a  registry  of  every  judgment  entered  in  the  county 

rXmentiMto'  ^^^  ^^r  the  sum  of  ten  pounds  and  upwards  shall  be  formed  in  such 

beStuu^         ii^'^niicr,  in  such  place,  and  under  such  regulations  as  the  commissioners 

bliahed.  of  her  Majesty's  treasury  shall  appoint,  and  that  for  the  inspection  of 

the  said  register  when  formed  such  fees  shall  be  charged  to  persons 

desirous  of  inspecting  the  same  as  shall  be  appointed  by  the  said  cum- 

missioners,  and  the  proceeds  of  such  fees  shall  be  applied  in  such 

manner  as  the  said  commissioners  shall  appoint,  in  paying  the  expenses 

incurred  in  establishing  and  maintaining  the  said  register,  and  the 

surplus  of  such  fees,  after  providing  for  the  payment  of  such  expenses, 

shall  be  paid  over  to  the  credit  of  the  consolidated  fund  of  the  United 

Kingdom  of  Great  Britain  and  Ireland. 

No  other  per-     XIX.  Upon  the  death,  removal,  or  registration  of  any  of  the  per- 
'^°'i^«^       sons  now  in  possession  of  the  office  of  clerk  of  the  county  court  of 
ctorks  o?the    Gloucestershire  holden  at  Bristol,  the  remaining  person  or  persons 
Bristol  court    holding  such  office  at  the  time  of  such  death,  removal  or  resignation, 
until  all  the     shall  be  the  sole  clerk  or  clerks  of  such  court,  and  no  other  person 
shandi  ^^'^  "^"^  ^  appointed  to  such  office  of  clerk  jointly  or  otherwise  until  all 
sign,  or^be^   ^^  persons  holding  such  office  at  the  time  of  Uie  passing  of  this  act 
removed.        shall  have  died,  resigned,  or  been  removed. 
See  9  ft  10 
Vict.  c.  09, 
s.  K, 
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19  &  20  VICT.  CAP.  103. 

An  Act  to  amend  the  Acts  relating  to  the  County  Courts. 

[29th  July  1866.] 

Whc&sas  it  IB  expedient  to  amend  and  extend  the  provisions  of  the 
acts  relating  to  the  coanty  oonrts  established  by  the  act  passed  in  the 
session  of  parliament  holden  in  the  ninth  and  tenth  years  of  the  reign 
of  her  present  Majesty,  chapter  ninety-five:  Be  it  enacted  by  the 
Qneen's  most  excellent  Majesty,  by  and  with  the  advice  and  consent  of 
the  lords  spiritual  and  temporal,  and  commons,  in  this  present  parlia- 
ment assembled,  and  by  the  authority  of  the  same,  as  follows : 

I.  The  provisions  of  this  act  shall  come  into  operation  on  the  first  Commence- 
day  of  October  in  the  year  of  onr  lord  one  thousand  eight  hundred  and  mentof  Act. 
fifty-six,  except  the  provisions  relating  to  framing  a  scale  of  costs  and 

making  rules  and  orders  of  practice  and  forms  of  proceeding  which  shall 
come  into  operation  on  the  passing  of  this  act. 

II.  The  several  enactments  specified  in  Schedule  (A.)  to  this  act  Enactments 

are  hereby  repealed,  except  as  to  acts  done  under  them.  in  Schedule 

(A.)  repealed. 

III.  This  act  and  the  acts  passed  in  the  sessions  of  parliament  TThis  act  and 
holden  in  the  ninth  and  tenth  years  of  the  reign  of  her  present  Majesty,  0  ft  10  vict. 
chapter  ninety-five,  in  the  twelfth  and  thirteenth  years  of  the  reign  of  is^jj./ «  ^ 
her  present  Majesty,  chapter  one  hundred  and  one,  in  the  thirteenth  loi ;  13  tH  14 
and  fourteenth  years  of  the  reign  of  her  present  Majesty,  chapter  sixty-  Vict.  c.  61 ; 
one,  and  in  the  fifteenth  and  sixteenth  years  of  the  reign  of  her  present  yPA'^  \}^ 
Majesty,  chapter  fifty-four,  shall  be  read  and  construed  as  one  act,  as  ^o  be  con-* 
if  the  several  provisions  in  the  said  recited  acts  contained,  not  incon-  stniedtoge- 
sistent  with  the  provisions  of  this  act,  were  repeated  and  re-enacted  in  ^o'* 

this  act. 

IV.  The  provisions  of  this  set  and  of  the  recited  acts  which  apply  to  This  act  and 
any  debt  not  exceeding  twenty  pounds  shall  apply  to  such  debt  or  any  thoae  above 

Sart  thereof,  although  the  same  shall  be  secured  by  or  claimed  upon  '^.'^  '^  . 
ill  of  exchange  or  promissory  note,  and  notwithstanding  the  statute  of  a^MUor  under 
the  eighteenth  and  nineteenth  years  of  the  reign  of  her  present  Majesty,  is  &  19  Vict. 
chapter  sixty-seven  (a).  c.  67. 

V.  Where  the  lime  within  which  or  where  the  mode  in  which  any  Time  and 
proceeding  should  be  taken  in  the  county  court  is  not  prescribed,  either  mode  of  cer- 
in  this  act  or  in  any  act  relating  to  the  county  courts,  such  time  and  |^°  prooeed- 
mode  shall  be  appointed  by  the  rules  of  practice,  orders,  and  forms  to  rwub^ecTbr 
be  made  as  hereinafter  provided.  rules  of  pnc. 

tice. 

VI.  Any  person  hereafter  to  be  appointed  a  deputy  to  the  judge  of  a  Qualification 
county  court  shall  be  a  barrister-at-law  of  seven  years'  standing,  or  shall  ^^  deputy 
have  practised  as  a  barrister  and  special  pleader  for  at  least  seven  |"*^' 
yean,  or  shall  be  a  judge  of  a  county  court.  c%i\  ^*' 

(a)  86«  Order  in  Gonncll,  poat. 
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Where  a  court  VII.  Where  by  reason  of  the  death  or  nnaToidable  abaenoe  of  the 
cannot  beheld  judge  a  county  court  cannot  be  held,  the  registrar,  or  in  the  erent  of 
tolftaLd'!!?.  ^"  unavoidable abi>ence,  the  high  bailiff,  shaU adjourn  the  court  to  such 
Joamed.  '  ^'^J  ^  ^^  i^ay  deem  convenient,  and  enter  in  the  minute  book  the  cause 
of  luch  adjournment. 

Clerk  to  be         VIII.  The  clerk   of  a  county  court  shall  hereafter  be  called  the 
called  regis-    registrar  of  the  court,  and  henceforth  no  person  shall  be  appointed 
registrar  of  more  than  one  court. 


trar. 


Red«trar  of        IX.  From  and  after  the  first  day  of  October  one  thousand  eight 
more  than      hundred  and  fifty-six,  a  registrar  of  more  than  one  county  court  shall 
OTwe^toV**   *****  ^°  ^  ^^^  registrar  of  all  of  the  courU  of  which  he  is  the  registrar, 
the  rejfifitrar  except  of  that  court  of  which  he  may  by  writing  addressed  to  the  judge 
of  all  but  one  of  such  court  have  elected  to  remain  the  registrar :  provided  always, 
oi  such  courts,  ^jj^j  ^|,i,  provision  shall  not  apply  to  any  registrar  who  was  clerk  to  any 
court  mentioned  in  Schedule  (A)  or  (B.)  to  the  act  passed  in  the  ninth 
and  tenth  years  of  the  reign  of  her  present  Majesty,  chapter  ninety- 
five,  unless  such  registrar  shall,  by  writing  addressed  to  the  judge  of 
such  courts,  have  signified  his  desire  that  it  should  apply  to  him. 

Compen>a-  X.  Every  person  who  shall,  under  the  provisions  of  the  last  section, 
tion  to  regis-  ^ease  to  be  the  registrar  of  one  or  more  county  courts,  shall  be  entitled 
^'*'*'  to  receive,  as  compensation  for  the  loss  sustained  by  him  thereby,  an 

annuity  equal  to  one  fourth  of  the  yearly  amount  of  the  fees  received 
in  such  court  or  courts  for  tbe  use  of  the  registrar,  calcuUted  on  an 
average  of  the  five  years  ended  the  thirty-first  day  of  December  one 
thousand  eight  hundred  and  fifty -five,  and  the  commissioners  of  her 
Majesty's  treasury  are  hereby  empowered  to  award  in  each  case  such 
annuity,  and  to  direct  payment  of  the  same  to  be  made  out  of  any 
monies  to  be  provided  by  parliament  for  that  purpose:  provided 
always,  that  where  any  such  registrar  shall  have  been  the  clerk  of  any 
court  mentioned  in  the  Schedule  (A.)  or  (B.)  to  the  act  passed  in  tbe 
ninth  and  tenth  years  of  the  reign  of  her  Majesty,  chapter  ninety*five, 
compensation  may  be  awarded  to  him  according  to  the  provisions  of 
section  thirty-eight  of  the  said  act. 

Deputy,  of  XI.  The  appointment  of  a  deputy  of  a  judge  of  a  county  court, 

Judge  to  con-  whether  such  deputy  shall  have  been  appointed  by  the  judge,  or  by 
af?e/d«ith'of  ^**®  ^^^  Chanceilor,  or  by  the  chancellor  of  the  duchy  of  Lancaster, 

judge  till  a  shall  not  be  vacated  by  the  death  of  the  judge,  but  his  acts  done  after 

new  one  is  auch  death  shall  be  as  valid  as  if  the  judge  had  not  died,  and  he  shftU 

appointed.  continue  to  act  in  ail  the  courts  of  the  district  of  which  the  deceased 

'  ^v^  ^}^'  was  judge  until  tbe  Lord  Chancellor,  or,  where  the  whole  of  such  dis- 

c.  vd,  s.  so.  ^^^  ^  ^.^^.^  ^^  ^^^^  ^f  Lancaster,  until  the  chancellor  of  that 

duchy,  shall  otherwise  order,  or  a  successor  to  such  judge  shall  be 
Remunem-  appointed;  and  such  deputy  shall  receive  as  remuneration  for  thft 
tion  to  deputy  period  that  he  may  act  as  deputy,  after  the  death  of  the  judge,  such 
Judge.  gmg  ^  ^I^Q  j^^  Chanpellor  shall  direct,  or  if  the  successor  of  the 

deceased  judge  be  appointed  by  the  Chancellor  of  tbe  duchy  of  Lan« 
caster,  then  as  the  aaid  chancellor  of  the  duchy  shall  direct,  and  such 
sum  shall  be  deducted  from  the  salary  and  travelling  allowance  of  the 
judge  appointed  to  succeed  the  deceased  judge ;  and  the  provisions  of 
this  section  shall  apply  to  all  acts  done  by  any  deputy  prior  to  the  com- 
mencement of  this  act. 
I 

Deputy  of  re-      XII.  The  appotntpient  of  a  deputy  of  a  registrar  shall  not  be 
I  g«rar  to  con- vacated  by  the  death  or  removal  of  the  registrar,  but  his  acts  done 

af?er%e«th  or  '^'  "^^^  death  or  removal  shall  be  as  valid  as  if  the  registrar  had  not 
removal  of  died  or  been  removed,  and  he  shall  continue  to  act  uiltil  a  successor 
registrar. 
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to  inch  regutnur  shall  be  appointed ;  and  he  ahall  receive  ai  remnneo  o  A:  10  Vict, 
ration  for  his  services  daring  the  period  he  may  so  act  after  the  death  ^'  ^  ••  M. 
or  removal  of  the  registrar  a  rateable  proportion  of  the  salary  attached  Remunera- 
to  the  office  of  registrar.  wS»tallJi^"*^ 

XIII.  On  the  death  or  removal  of  a  registrar  who  shall  not  have  Judc«  to  ap- 
appointed  a  deputy,  the  judge  may,  for  a  period  not  exceeding  three  point  deputy 
months,  provisionally  appoint  a  person  to  discharge  the  duties  of  ^fi'^^  ^I?' 
registrar ;  and  such  person  shall  act  as  and  have  idl  the  rights  and  oneTas  not 
liabilities  of  a  registrar  until  a  permanent  successor  shall  be  appointed,  been  ap- 
and  shall  receive  as  remuneration  for  his  services  during  the  period  he  Poi°ted. 
may  so  act  a  rateable  proportion  of  the  salary  attached  to  the  office  of  Aemunenu 
iwristrar.  tlon  to  deputy 
c^viswvrar.                                                                                                                         registrar. 

XIV.  The  appointment  of  the  bailiiFs  who  are  appointed  to  assist  AMictant  bai. 
the  high  bailiff  shall  not  be  vacated  by  the  death  or  removal  of  the  HA  to  conti- 
high  bailiff,  but  their  acts  done  after  snch  death  or  removal  shall  be  as  °"^  ^  ^^^i 
vdUd  as  if  the  high  bailiff  had  not  died  or  been  removed,  and  had  orhigiTtoiiiiK 
anthorised  such  acts,  and  they  shall  continue  to  act  until  they  shall  be 
dismissed  by  the  successor  of  the  high  bailiff  or  by  the  judge ;  and 

they  shall  be  paid  for  their  services  during  the  period  they  shall  so  act  Remanera> 
after  the  death  or  removal  of  the  high  bidliff  the  same  wages  as  they  tiontotiaUifik. 
were  receiving  at  the  date  of  such  death  or  removal,  and  such  wages 
ahall  be  paid  out  of  the  salary  and  allowances  attached  to  the  office  of 
high  bailiff. 

XV.  The  registrar  of  any  county  court  may  issue  a  summons  against  Power  to 
any  defendant  residing  out  of  the  jurisdiction  of  such  court,  at  any  ff^^'^'^''  '^ 
time,  upon  the  application  of  any  plaintiff  who  will  depose  before  such  moniit!ni'aft 
r^strar  that  his  cause  of  action  has  arisen  within  the  jurisdiction  of  defendants 
snch  court,  in  like  manner  aa  any  judge  of  any  county  court  has  now  residing  out 
power  to  issue  any  such  summons.  of  oSllrtlfa)"'' 

XYI.  On  the  death  or  removal  of  a  high  bailiff,  the  judge  may,  for  On  death, 

a  period  not  exceeding  three  months,  provisionally  appoint  a  person  to  ^m  of  high 

discharge  the  duties  of  high  bailiff;  and  such  person  shall  act  as  and  ^^p^{^t^® 

have  all  the  rights  and  liabilities  of  a  high  biedliff  until  a  permanent  provi»ionaiif 

successor  shall  be  appointed,  and  shall  receive  as  remuneration  for  l^is  a  deputy. 

services  during  the  period  he  shall  so  act  a  rateable  proportion  of  the  Remunera* 

■alary  and  allowances  attached  to  the  office  of  high  bailiff.  ^0°  ^  ■>'ch 

'  ^  deputy. 

XVII.  A  summons  may  be  served,  or  a  warrant  executed,  within  gammons 
five  hundred  yards  of  the  boundary  of  the  district  of  the  county  court  maytMserred 
from  which  the  same  issued  by  the  bailiff  of  such  court,  or,  by  order  ^'  ^f?^',*hf ' 
ot  the  judge  of  snch  court,  by  such  baiUff  within  the  district  of  any  ^  ^  of 
other  court.  district,  ftc. 

XVIII.  Where  a  plaintiff  shall  dwell  or  carry  on  business  in  the  Districts  of 
district  of  the  Bloomsbury  county  court  of  Middlesex,  or  in  the  dis-  the  courts  in . 
trict  of  the  Brompton  county  court  of  Middlesex,  or  in  the  district  of  £®tJ*J^"*^ 
the  Clerkenwell  county  court  of  Middlesex,  or  in  the  district  of  the  treated  asoaa 
Lambeth  county  court  of  Surrey,  or  in  the  district  of  the  Marylebone  district  for 
county  court  of  Middleaex,  or  in  the  district  of  the  Shoreditch  county  certaia  pur- 
court  of  Middlesex,  or  in  the  district  of  the  Southwark  county  court  ^^' 

of  Surrey,  or  in  the  district  of  the  Westminster  county  court  of  Mid<>  ^u^  o7. 
dlesex,  or  in  the  district  of  the  Whitechapel  county  court  of  Middle-  ' 

•ex,  and  the  defendant  ahall  dwell  or  carry  on  business  in  the  district 
of  any  of  the  said  coorta,  the  summons  may  issue  and  be  served 

N  Buie9,  lOsDd  41.    Q  Ic  10  Vict.  c.  M,  s.  00. 
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either  in  the  district  in  which  the  plaintiff  shall  dwell  or  carry  on 
business,  or  in  the  district  in  which  the  defiandant  shall  dwell  or  cany 
on  business. 

iviiere  Judge       XIX.  A  jadge  proposing  to  sue  any  person  dwelling  or  carrying  on 
of  countj       business  in  any  district  of  which  he  is  the  judge  may  bring  his  action 
and  be  foed.   ^  ^^  oounty  court  of  any  adjoining  district  of  which  he  is  not  the 
judge ;  and  any  person  proposing  to  sue  a  judge  may  bring  his  actioa 
in  any  county  court  of  a  district  adjoining  the  district  of  which  the  de- 
fendant is  judge. 

If  officer  of        XX.  If  an  action  be  brought  by  an  officer  of  a  county  court  in  the 

^laint^Inhis  ^^^  ^^  which  he  is  an  officer,  except  in  case  of  the  registrar,  suing  aa 

own  court,     official  assignee,  the  judge  shall,  at  the  request  of  the  ddTendant,  order 

defendant       that  the  venue  be  changed,  and  that  the  cause  be  sent  for  hearing  to 

may  remore   (Jiq  court  of  some  coufenient  district  of  which  he  is  not  the  judge ;  and 

u  iSioiniM   ^  registrar  of  the  first-mentioned  court  shall  forthwith  transmit  by 

district.         post  to  the  registrar  of  such  last-mentioned  court  a  certified  copy  of  tiie 

Farm,  28.      plaint  as  entered  in  the  plaint  book,  the  duplicate  copy  of  the  summons 

and  particulars  senred  on  the  defendant,  and  a  certified  copy  of  the 

order  for  changing  the  venue  as  entered  in  the  minute  book ;  and  the 

judge  of  such  last-mentioned  court  shall  appoint  a  day  fior  the  hearing, 

Fmmt^  20.      notice  whereof  shall  be  sent  by  post  or  otherwise  by  the  registrar  of 

such  last^mentioned  court  to  both  partiea. 

Where  officer  XXI.  If  an  action  be  brought  against  an  officer  of  a  county  court, 
cowtrmTy  be  ^^  summons  may  issue  in  the  district  of  which  he  is  an  officer,  or  in 
sued.  Ally  adjoining  district  the  judge  of  which  is  not  the  judge  of  a  court  of 

wldch  the  defendant  is  an  officer. 

j^d^e  to°  *XXn.  If  a  judge  of  a  oounty  court  shall  be  satisfied  by  either  party 

change  Tenue.  ^  *  cause  pendmg  in  his  court  that  such  cause  can  be  more  conveniently 
or  fairly  tried  in  some  other  oounty  court,  he  shall  order  that  the  venue 

Form,  28t  ^  changed,  and  that  the  cause  be  sent  for  hearing  to  such  other  county 
court,  or,  if  the  judge  shall  be  interested  in  the  matter  of  any  cause 
pending  in  his  court,  he  shall  order  that  the  venue  be  changed,  and 
that  the  cause  be  sent  for  hearing  to  some  convenient  oounty  court  of 
which  he  is  not  the  judge,  at  his  discretion ;  and  in  either  case  the 
registrar  of  the  court  in  which  the  plaint  was  entered  shall  forthwith 
transmit  by  post  to  the  registrar  of  the  court  to  which  the  cause  is  to 
be  sent  a  certified  copy  of  the  plaint,  as  entered  in  the  plaint  book,  the 
duplicate  copy  of  the  summons  and  particulars  served  on  the  defendant, 
and  a  certified  copy  of  the  order  for  changing  the  venue,  and  the  judge 
of  such  lastHnentioned  court  shall  appoint  a  day  for  the  hearing,  notice 

Form^  29.  whereof  shall  be  sent  by  post  or  o&erwise  by  the  registrar  to  both 
parties. 

iir^raanty     XXIII.  The  county  courts  shall  not  have  jurisdiction  to  try  any 

cmiit'ahall      action  for  criminal  conversation ;  but  with  respect  to  all  other  actions 

hare  power     which  may  be  brought  in  any  superior  court  of  common  law,  if  both 

to  try  obtain  parties  shall  agree  by  a  memorandum  signed  by  them  or  their  respeo- 

^ough  the     ^^®  attomies  that  any  county  court  named  in  such  memorandum  shall 

matters  be      have  power  to  try  such  action,  such  oounty  court  shall  have  juria- 

beyond  tu      diction  to  try  the  same  (a). 
Jurlidietton.  '  ^  ' 

nSSfSr      XXIY.  ^ere  in  any  action  the  debt  or  demand  claimed  consists  of 
sei-offto  AOf.  alMlanoe  not  eioeeding  fifty  pounds,  afUr  an  admitted  set-off  of  any 
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debt  or  demmd  ckimed  or  reooTerable  by  the  defendant  from  the  court  to  have 
plaintiff,  the  court  shall  have  jurisdiction  to  try  such  action.  Jurisdiction. 

Rule,  85. 

XXV.  In  any  action  in  the  county  conrt  in  which  the  title  to  any  Where  title 
corporeal  or  incorporeal  hereditament,  or  to  any  toll,  fair,  market,  or  •>*all  pome  in 
franchise,  shall  incidentally  come  in  question,  the  judge  shall  haTe  con^'^with 
power  to  decide  the  claim  which  it  is  the  immediate  6bject  of  the  action  eonmnt  of 
to  enforce,  if  both  parties  at  the  hearing  shall  consent  in  any  writing  parties  at 
signed  by  them  or  their  attornies  to  the  jndge  having  such  power ;  but  ^*]*  ^^ 
the  judgment  of  the  court  shall  not  be  eridenoe  of  title  between  the  ^i^'^^ 
parties  or  their  priyies  in  any  other  action  in  that  court,  or  in  any  pro-  p^^^J  32, 
Deeding  in  any  other  eonrt ;  and  such  consent  shall  not  prejudice  or    ^^ 
affect  any  right  of  appeal  of  either  of  the  parties  to  such  first-mentioned 

action* 

XXVI.  Where  in  any  action  of  contract  brought  in  a  superior  court  in  certain 
the  claim  indorsed  on  the  writ  does  not  exceed  fifty  pounds,  or  where  <»*<»  l^^^  *^ 
such  claim,  though  it  originally  exceeded  fifty  pounds,  is  reduced  by  SS'!>M«"'' 
payment  into  court,  payment,  an  admitted  set-off,  or  otherwise,  to  a  cause  to  be 
sum  not  exceeding  fifty  pounds,  a  judge  of  a  superior  court,  on  the  tried  in 
application  of  either  par^,  after  issue  joined,  may,  in  his  discretion,  co«n*y  «>«rt. 
and  on  such  terms  as  he  shall  think  fit,  order  that  the  cause  be  tried 

in  any  county  court  which  he  shall  name  ;  and  thereupon  the  plaintiff 
shall  lodge  with  the  registrar  of  such  court  such  order  and  the  issue ; 
and  the  judge  of  such  court  shall  appoint  a  day  for  the  hearing  of  the 
cause,  notice  whereof  shall  be  sent  by  post  or  otherwise  by  tM  regis-  ^*^^»  ^^• 
trar  to  both  parties  or  their  attornies ;  and  after  such  hearing  the  Form*  ^3. 
registrar  shall  certify  the  result  to  the  master's  office  of  such  superior 
court,  and  judgment  in  accordance  with  such  certificate  may  be  signed  ^ff^t  47. 
in  such  superior  court. 

XXVII.  No  action  shall  be  brought  in  a  county  court  on  any 
judgment  of  a  superior  court; 

XXVIII.  In  any  action  in  aco»nty  court  for  a  debt  or  liquidated  If  Uquidated 
money  demand  exceeding  twenty   oounds,  the  plaintiff  may,  at  his  ^^1^^  ^^' 
option,  cause  to  be  issued  either  a  summons  in  Uie  ordinary  form,  or  ^^f^^ff'jo^j 
a  summons  in  the  form  or  to  the  effect  given  in  Schedule  (B.)  to  this  require  de- 
act  numbered  (1) ;  provided  that  if  such  last-mentioned  summons  be  feodant  to 
issued  it  shall  be  personally  served  on  the  defendant  twelve  clear  days  fijf„t  "'**^  ^' 
before  the  return  day  thereof,  and  then  if  the  defendant  shall  not  at  defend  on 
least  six  clear  days  before  such  return  day  give  notice  in  writing,  signed  pain  of  jud«- 
by  himself,  his  attorney,  or  agent,  to  the  registrar  of  his  intention  to  ^^^  ^7  ^^ 
defend,  the  plaintiff  may,  on  or  within  one  month  after  such  return 

day,  vrithout  giving  any  proof  of  his  claim ,  have  judgment  entered  up 

against  the  defendant  for  the  amount  of  his  claim  and  costs,  such  costs 

to  be  taxed  by  the  registrar ;  and  the  order  upon  such  judgment  shall 

be  for  payment  forthwith,  or  at  such  time  or  times  and  by  such  Fornu,  8,  0. 

instalments  (if  any)  as  the  plaintiff,  or  his  attorney,  or  agent  shall 

in  writing  have  consented  to  take  at  the  time  of  the  entry  of  the 

plsint. 

XXIX.  If  the  defendant  shall  give  such  notice  as  in  the  last  pre-  If  notice  to 
ceding  section  is  specified,  the  action  shall  be  heard  in  the  ordinary  ff/^nf  action 
course ;  but  in  any  event  tlie  registrar  shall,  immediately  after  the  last  Stall  be  tried. 
day  for  giving  such  notice,  send  a  letter  to  the  plaintiff  by  post,  stating 

therein  whether  the  defendant  has  or  has  not  been  served  with  such 
summons,  and  whether  he  has  or  lias  not  given  notice  of  his  intention  ^^"^  ^o* 
to  defend. 

c2 


52  Appendix  to  Part  I.      [19  ^  80  Vict. 

In  cfrtittt  XXX.  Wbere  an  action  of  cwitract  la  IniM^  in  one  of  bcr  Ma- 

^^  h'^df?'  i^^'  *^V^^  ooarta  of  record  Co  recover  a  aoBi  not  cxeee&ig  20 /., 
^^urAj«u  ^^  ^^  defendant  in  the  action  raffen  jodgment  by  de&alt,  the 
Diaj  be  reco-  plaintiff  thai!  recoTer  no  ooata,  nnleaa  apoQ  an  application  to  anch 
▼ered.  cooit.  Or  to  a  jadge  of  one  of  the  anperior  oonrta  sodi  ooort  or  judge 

$r  "  *  "     ■*»*il  otherwiae  direct. 

•.II.  • 

ja<u;e  nmj         XXXI.  A  judge  of  a  coontj  ooort,  in  any  case  where  he  ahall  tee 

i«»i]«  wamot  fit,  upon  application  on  affidaTtt  by  either  party,  nay  iaaoe  an  order 

for  brinfinc     uoder  hia  hand  and  the  aeal  of  the  conrt  for  bnnging  np  before  anch 

to 'iteer^^  conrt  any  prisoner  or  peraon  confined  in  any  gaol,  priaon,  or  place, 

deuc«.  under  any  acntence  or  under  commitment  for  thai  or  otherwiae,  except 

Forau,  M,     Under  proccaa  in  any  ciTii  action,  auit,  or  proceeding,  to  be  examined 

S7.  aa  a  witneaa  in  any  canae  or  matter  depending  or  to  be  inquired  of  or 

determined  in  or  before  aoch  court ;  and  the  person  reqaiied  by  any 

anch  warrant  or  order  to  be  brought  before  auch  ooort  ahall  be  ao 

brought,  under  the  aame  can  and  cuatody,  and  be  dealt  with  in  like 

manner  in  all  reapecta,  aa  a  priaoner  required  bj  any  writ  of  habeaa 

corpua  awarded  by  any  of  her  Majeaty'a  anperior  oourta  of  law  at  Weat- 

minater  to  be  brought  before  aoch  court  to  be  examined  aa  a  witneaa  in 

any  canae  or  matter  depending  before  auch  coort,  ia  now  bj  law  required 

to  be  dealt  with :  provided  alwaya,  that  the  peraon  having  the  cuatody 

of  auch  priaoner  or  peraon  ahall  not  be  bound  to  obey  auch  order 

unleat  a  tender  be  made  to  him  of  a  reaaonable  anm  for  the  conveyance 

and  maintenance  of  a  proper  officer  or  oflicera,  and  of  the  priaoner  or 

peraon  in  going  to,  remaining  at,  and  returning  from  aoch  county 

coort. 

Ral6»,te.for  XXXII.  The  Lord  ChanceUor  may  appoint  fire  county-ooort  judges, 
ns^i^nf  and  from  time  to  time  fill  up  any  vacancies  in  their  number,  to  frame 
eounnxOTrta  '^^  *"^  orders  for  regulating  the  practioe  of  Uie  courta  and  fbrma  of 
and  formt  of'  prooeedinga  therein,  and  from  time  to  time  to  amend  auc^  mka,  orders, 
procaedlngi,  and  forma ;  and  aoch  rulea,  ordera,  and  forma,  or  amended  rulea, 
to  be  ftaiiMd  orders,  and  forms,  certified  under  the  hsnds  of  sneh  judges,  or  sny  three 
appointed  bj  ^^  mom  of  them,  shall  be  submitted  to  the  Lord  Chancellor,  who  may 
Lord  Chan-  aJloWj  or  diaallow,  or  alter  the  aame  ;  and  the  rulea,  orders,  and  forsss, 
eeUor.  or  amended  rules,  orders,  and  forms,  so  allowed  or  altered,  shsll. 

Bee  9  Ic  10     from  a  day  to  be  named  by  the  Lord  Chancellor,  be  in  force  in  every 

Scalaofcofta  XXXIII.  With  respect  to  proceedings  in  the  county  ooorts,  in 
to  ^toraiM^  actions  where  the  debt  or  damage  claimed  exceeda  20  /.,  the  five  county- 
te  Mi^ta  oonoiri  judges  mentioned  in  the  last  acction  ahall  be  empowered  to  frame 
pfooecdiniB  u  acale  of  coata  and  chargea  to  be  paid  to  couoael  and  attomiea,  and 
in  eoanty  from  time  to  time  to  amend  auch  acale ;  and  auch  acale  or  amended 
SS^^^im*  acale,  certified  under  the  handa  of  anch  judgea,  or  any  three  or  more 
jodiot.  of  them,  ahall  be  anbmitted  to  the  Lord  Chancellor,  who  may  allow,  or 

8m  SeaU  of  diaallow,  or  alter  the  aame ;  and  the  acale  or  amended  acale  ao  allowed 
eMea,pageM^  or  altered  ahall,  from  s  day  to  be  named  by  the  Lord  Chancellor,  be 
A"*^*  in  force  in  every  county  oonrt. 

Coata  «f  at-  XXXIV.  With  respect  to  auch  proceedings  ss  sre  specified  in  the 
^yy|^^  last  preceding  aection,  all  ooata  and  chargea  between  party  and  party 
l£  ul'be  ^^  ^  taxed  by  the  registrar  of  the  conrt  in  which  auch  coata  and 
taied  bj  r^  chargea  were  incurred ;  but  hia  taxation  may  be  reviewed  by  the  judge 
gtotxar  u  of  the  court  on  the  application  of  either  party,  and  no  coata  or  charges 
^y?^|y*y  ahall  be  allowed  on  aoch  taxation  which  are  not  sanctioned  by  the  soJe 
'^^*      then  in  force. 

Coata  of  a^        XXXV.  With  retpeet  to  such  proceedings  as  are  last  hereinbefore 

tomej  in  ear-  spec; bed,  all  costs  and  charges  between  attorney  and  clieBt  shall,  on 
taia  proe«fd« 
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the  applieatioD  either  of  the  attorney  or  clieDt,  hat  not  otherwiae,  he  ingttn  count j 
taxed  by  the  registrar  of  the  coart  in  which  inch  costs  and  charges  coaitt  may 
were  incorred;  bat  his  taxation  may  be  reviewed  by  the  judge  of  the  ^*j^^„ 
coort  on  the  applicatiun  of  either  party ;  and  no  costs  or  charges  shall  betwera  ot. 
be  allowed  on  such  taiation  which  are  not  sanctioned  by  the  tale  then  tornej  ud 
in  force  anless  the  registrar  shall  be  satisfied  that  the  client  has  agreed  client. 
in  writing  to  pay  them,  in  which  case  they  may  be  allowed ;  and  no 
attorney  shall  have  a  right  to  recover  from  his  client  any  costs  or 
charges  in  respect  of  such  proceedings  anless  they  shall  have  been 
allowed  either  on  such  taxation,  or  on  the  taxation  of  a  master  of  a 
superior  coart  of  common  law,  or  of  the  Coart  of  Chancery. 

XXXVI.  Where  in  any  action  the  debt  or  damage  claimed  shall  not  Coitt  between 
exceed  twenty  pounds,  an  attorney  shall  not  be  entitled  to  recover  from  ^j^<*^^7  Bud 
his  client  any  Airther  costs  or  charges  in  the  condact  of  each  suit  than     °°'' 
those  mentioned  in  the  ninety-first  section  of  the  act  of  the  ninth  and  o  ft  lo  Vict, 
tenth  years  of  the  reign  of  her  present  Majesty,  chapter  ninety-five,  c.  B5,  t.  91. 
unless  apon  taxation  of  costs  the  registrar  be  satisfied,  by  writing  under 

the  hand  of  the  client,  that  he  has  agreed  to  pay  farther  costs  or 
charges ;  and  in  such  case  the  registrar  may  allow  any  costs  or  charges 
not  exceeding  the  amount  which  may  have  been  so  agreed  to  be  paid. 

XXXVII.  Until  the  scale  of  costs  and  charges,  and  the  rules,  Till  new  Mala 
orders,  and  forms  mentioned  herein  shall  respectivelv  be  in  force,  the  of  eoKts  and 
scale  of  costs  and  charges,  and  the  rules,  orders,  and  forms  respectively  '^^  '"^  . 
in  operation  in  the  county  courts  at  the  time  of  passing  this  act,  formis  made 
so  fiff  as  the  same  are  not  inconsistent  with  this  act,  shall  continue  in  former  prac' 
force.  ^Ice  to  oon- 

tlnua. 

XXXVIII.  Any  action  commenced  in  a  county  court  for  a  claim  Certiorari 

not  exceeding  five  pounds  may  be  removed  by  writ  of  certiorari  into  a  °^T  be 

■nf>erior  court,  if  such  superior  coort  or  a  judge  of  a  superior  court  I^^q  ^aies 

•hall  deem  it  desirable  that  the  cause  shall  be  tried  in  such  superior  on  tecuritj    ' 

court ;  and  if  the  party  applying  for  such  writ  shall  ^ive  security,  to  be  givan. 

approved  of  by  one  of  Uie  masters  of  such  superior  court,  for  the  For  removal 

amount  of  the  claim,  and  the  costs  of  the  trial,  not  exceeding  in  all  ^^"*^/ 

one  hundred  pounds,  and  shall  further  assent  to  such  terms,  if  any,  as  g^  g  ^  '|o 

the  superior  court  or  judge  shall  think  fit  to  impose.  Vict.  c.  fff, 

f .  OU,  and 

XXXIX.  If  in  any  action  of  contract  the  pUintifT  shall  claim  a  sum  ^f  q^^  ^/  i^l^^' 
exceeding  twenty  pounds,  or  if  in  any  action  of  tort  the  plaintiff  shall   '    '  ' 
claim  a  sum  exceeding  five  pounds,  and  the  defendant  shiJl  give  notice  cmm  defend* 
that  he  objects  to  the  action  being  tried  in  the  county  court,  and  shall  ant  may  ob- 
give  security,  to  be  approved  of  by  the  registrar,  for  the  amount  Ject  to  cause 
claimed,  and  the  costs  of  trial  in  one  of  the  superior  courts  of  common  ^||°fo„',|^  *° 
law,  not  exceeding  in  the  whole  the  sum  of  one  hundred  and  fifty  court. 

Knnds,  all  proceedings  in  the  county  court  in  any  such  action  shaU  j^^^^  ^^^ 
stayed ;  but  if  in  any  such  action  the  defendant  do  not  object  to  the  j^^,^  ^ 
same  being  tried  by  the  county  court,  or  shall  fail  to  give  the  security  31.      '     ' 
aforesaid,  the  coimty  court  shall  dispose  of  the  cause  in  the  usual  way ; 
smd  the  entry  of  the  plaint  in  audi  action  shall  be  a  suificieot  com- 
mencement of  the  suit  to  prevent  the  operation  of  any  statute  of  limi- 
tation applicable  to  such  claim  :  provided  that  nothing  herein  contained  SeeO  fr  10 
ahall  prevent  the  removal  of  any  cause  from  a  county  court  by  writ  of  ^<ct.  c.  04, 
certiorari  in  the  cases  and  subject  to  the  conditions  in  and  subject  to  J^  ^^^jet.  ^' 
which  such  cause  may  now  be  removed.  c.  01,  ».  lb. 

XL.  The  granting  by  any  of  the  superior  courts,  or  by  any  judge  Rni«  or  *um 
thereof,  of  a  rule  or  sammons  to  show  cause  why  a  writ  of  certiorari  or  °'^'  ^u  ^^^ 
prohibition  sboald  not  issue  to  a  county  court,  shall,  if  the  superior  ^^i  of  cer- 
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tioreri  or       eonit  or  a  jodge  thereof  lo  direct,  opente  m  a  stay  of  proeeediiigs  io 

prohibition     the  caiue  to  which  the  Hme  ihaU  relate  until  the  deikermination  of  such 

ihMe^'trt  »  ''^  ^  ■nmmom,  or  until  sodi  sapcrior  court  or  judge  shall  othenriae 

suj  oT  pro-    order ;  and  the  judge  of  the  county  court  ihall  from  time  to  time 

ceediDgs.        adjoum  the  hearuig  of  anch  cause  to  such  day  as  he  shall  think  fit  untQ 

such  determination,  or  until  such  order  he  made ;  butif  aeopy  ofaucfa 

rule  or  summons  shall  not  be  serred  by  the  party  who  obtuned  it  on 

Form,  49.      the  opposite  party,  and  on  the  regiatz^r  of  the  county  court  two  dear 

days  before  the  day  fixed  for  the  hearing  of  the  canae,  the  judge  of  the 

county  court  may,  in  his  discretion,  ordier  the  party  who  obtained  the 

rule  or  summons  to  pay  all  the  costs  of  the  day,  or  so  much  thereof  aa 

he  shall  think  fit,  unless  the  superior  court  or  a  judge  thereof  shall 

hare  made  some  order  respecting  such  costs. 

Notice  of  writ     XLL  Where  a  writ  of  certiorari  or  of  prohibition  addressed  to  a 

of  certiorari    judge  of  a  oounty  court  shall  hare  been  granted  by  a  superior  court  or 

hlri^te^^  a  judge  thereof,  on  an  e«-jMr/e  application,  and  the  party  who  obtained 

obta^d  to     ^^  ''^  °^  lodge  it  with  the  registrar,  and  give  notioe  to  the  opposite 

be  sent  to       p^rty  that  it  has  issued,  two  dear  days  before  the  day  fixed  for  hearing 

registmr.        the  cause  to  which  it  shall  relate,  the  judge  of  the  county  court  may. 

Form,  fto.      in  his  diseretion,  order  the  party  who  obtained  the  writ  to  pay  all  the 

costs  of  the  daj,  or  so  much  thereof  as  he  shall  think  fit,  unless  the 

superior  court  or  a  judge  thereof  shall  have  made  some  order  respecting 

such  costs. 

Application  XLII.  When  an  application  shall  be  made  to  a  superior  court  or  a 
'rohibi' Ion  to  V^^  thereof  for  a  writ  of  prohibition  to  be  addressed  to  a  judge  of  a 
a  Jndge  nhAll  county  court,  the  matter  shall  be  finally  disposed  of  by  rule  or  order, 
be  finally  die-  and  no  declaration  or  further  proceedings  in  prohibition  shall  be 
poMd  of  by  allowed, 
rale  or  order. 

Bale  or  order     XIJII.  No  writ  of  mandamus  diall  henceforth  issue  to  a  judge  or 

f'^'wHt^     an  oflioer  of  the  county  court  for  refusing  to  do  any  act  relating  to  the 

mmSilaSam  to  ^^^^  ^  ^  ^^oe ;  but  any  party  requiring  such  act  to  be  done  may 

a  Judge  or      *ppl7  ^  any  superior  court  or  a  judge  theroof,  upon  an  affidarit  of  the 

officer  of  a      facts,  for  a  rule  or  summons  calling  upon  such  judge  or  officer  of  a 

county  coort.  county  court,  and  also  the  party  to  be  affected  by  such  act,  to  show 

cause  why  such  act  should  not  be  done ;  and  if  after  the  sendee  of  such 

rule  or  summons  good  cause  rball  not  be  shown,  the  superior  court  or 

judge  thereof  may,  by  rule  or  order,  direct  the  act  to  be  done,  and  the 

judge  or  officer  of  the  oounty  court,  upon  being  served  with  such  rule 

or  order,  shall  obey  the  same  on  pain  of  attachment ;  and,  in  any 

event,  the  superior  court,  or  the  judge  thereof,  may  make  such  order 

with  respect  to  costs  as  to  sudi  court  or  judge  shall  seem  fit. 

SeftiMl  of  XLiy.  When  any  superior  court,  or  a  judge  thereof,  shall  hare 

writ  of  cer-  refused  to  grant  a  writ  of  certiorari  or  of  prohibition  to  be  addressed 
hlbliion'or'of  ^^  '^  i^^S^t  or  sueh  rule  or  order  as  in  the  last  preceding  section  ia 
nilo  or  Older  specified,  no  other  superior  court  or  judge  thereof  shall  grant  such 
in  the  nature  writ,  or  rule^  or  order ;  but  nothing  herein  shall  affect  the  right  <^ 
^'^'^^  appealing  fh>m  the  decision  of  the  judge  of  the  superior  court  to  the 
eoon  or  Judge  oo^^^  itself,  or  prerent  a  second  application  being  made  for  such  writ 
to  be  final,      or  rule,  or  order  to  the  same  superior  court,  or  a  judge  thereof,  on 

grounds   different  firom  those  on  which  the  first  application  was 

founded. 

Where  Judg-  XLV.  Where  judgment  has  been  obtained  in  a  county  court  for  a 
mentdoeinot  sum  not  exceeding  twenty  pounds,  exdusive  of  costs,  the  judge  may 
eioeed  90/.,  order  such  sum  and  the  costs  to  be  paid  at  such  time  or  times,  and  by 
o^rder  piij-      '^^  instalments,  if  any,  as  he  shall  think  fit,  and  all  such  monies  shall 
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be  paid  into  court ;  bat  in  all  other  caaei  he  ifaaU  order  the  fall  mant  by  in- 
amonnt  for  which  jodgment  haa  been  obtained  to  be  paid  either  forth-  Btalments; 
with,  or  within  fourteen  elear  days  from  the  date  of  the  judgment,  JMes,  le,  17, 
unlen  the  plaintiff,  or  hia  oounael,  attorney,  or  agent  will  consent  that  \}^*  "mI  ill. 
the  same  ahall  be  paid  by  instalmenta,  in  which  eaae  the  judge  ahaU  f^^ 
order  the  same  to  be  paid  at  such  time  or  times,  and  by  such  inatal-  coumt'of^* 
menta,  if  any,  as  shall  be  consented  to ;  and  all  such  monies,  whether  piaintiA  ne- 
payabk  in  one  sum  or  by  instalments,  shall  be  paid  into  court.  ceaauy. 

XLYI.  The  predae  time  when  any  application  ahall  be  made  to  a  Priority  of 
registrar  to  issue  a  warrant  against  the  goods  of  a  party,  shall  be  exeirations 
entered  by  him  in  the  execution  book,  and  on  the  warrant ;  and  when  ^^J^  2^' 
more  than  one  such  warrant  shall  be  delirered  to  the  high  bailiff  to  be 
executed,  he  shall  execute  them  in  the  order  of  the  times  so  entered. 

XLVII.  When  a  writ  against  the  goods  of  a  party  haa  issued  from  Priority  of 
a  superior  court,  and  a  warrant  against  the  goods  of  the  same  party  «x«euUoiifl 
haa  issued  from  a  coun^  court,  tlM  right  to  the  goods  seized  shall  be  gj^jMrion^rt 
determined  by  the  priority  of  the  time  of  the  delivery  of  the  writ  to  the  and  county 
sheriff  to  be  executed,  or  of  the  application  to  thie  registrar  for  the  court. 
iasue  of  the  warrant  to  be  executed ;  and  the  sheriff,  on  demand,  ahall, 
by  writing  signed  by  any  clerk  in  the  oflSce  of  the  under  sheriff,  inform 
tbs  lugh  bailiff  of  the  precise  time  of  such  delivery  of  the  writ,  and  the 
bailiff,  on  demand,  ahall  show  his  warrant  to  any  sheriff's  officer,  and 
auch  writing  purporting  to  be  so  signed,  and  the  endorsement  on  the 
warrant,  shall  respeetlTely  be  auffieient  juatiftcation  to  any  high  bailiff 
or  sheriff  acting  thereon. 

XLVIII.  A  judgment  summona  authorised  by  the  niiiety««ighth  Summons  for 
aection  of  the  act  of  the  ninth  and  tenth  years  of  the  reign  of  her  commitment 
present  Majesty,  chapter  ninety^five,  may,  by  leaTC  of  the  judge,  be  ^^^'^  \^*" 
obtained  fhnn  the  court  in  which  judgment  was  obtained,  although  the  jq  ^u^'  jJ|^"' 
judgment  debtor  ahall  not  then  dwell  or  carry  on  business  witUn  the  which  judgr- 
dis^ict  of  such  court,  if  the  judge  shall  think  fit,  in  tlw  exerdse  of  his  ™®i*<  ^"^  oh- 
diKretkm,  to  gnnt  rach  leave.  ^j^i  v^, 

G.  Ofi,  s.  98. 

XLIX.  If  a  judge  of  a  superior  court  shall  be  satisfied  that  a  party  judgment 
against  whom  judgment  for  an  amount  exceeding  twenty  ponnda,  may  be  re- 
wtamjt  of  costs,  haa  beca  obtained  in  a  county  court,  haa  no  gooda  ™o^^  }^t 
or  diattels  whiehlan  be  conyeniently  taken  to  s/tisfy  such  judgSient,  ^^^'ST 
be  may,  if  he  shall  think  fit,  and  on  auch  terms  as  to  oosta  aa  he  may  no  goods  to 
direct,  order  a  writ  of  certiorari  to  isaue  to  remove  the  judgment  of  ^  ^«n  ^^ 
^e  county  court  into  one  of  the  aoperior  courte,  and  when  removed,  it 
ahall  have  the  same  force  and  effect,  and  the  same  proceedinga  may  be 
had  thoreon,  aa  in  the  case  of  a  judgment  of  such  superior  court  1  but 
no  action  shall  be  brought  upon  such  judgment. 

L.  When  the  term  and  interest  of  the  tenant  of  any  corporeal  PoMea»ion  of 
hereditament,  where  neither  the  value  of  the  premises  nor  the  rent  "o^  ^«°^ 
payable  in  respect  thereof  shall  have  exceeded  fifty  pounds  by  the  year,  ^^^^^^ 
and  upon  which  no  fine  or  premium  shall  have  been  paid  shall  have  comtty  couru 
expired,  or  shall  have  been  determined  either  by  the  landlord  or  the  by  landlonli 
tenant  by  a  legal  notice  to  quit,  and  such  tenant,  or  any  person  holding  ^^  ^^ 
or  claiming  by,  through,  or  under  him,  shall  neglect  or  refuse  to  deliver  been  deter-  ^' 
up  possession  accordingly,  the  landlord  may  enter  a  plaint,  at  hia  mfned  by 
option,  either  against  such  tenant  or  against  such  person  so  neglecting  notice. 
or  refoising,  in  tiie  county  court  of  the  district  in  which  the  premises  Formy9i. 
lie  for  the  recovery  of  the  same,  and  thereupon  a  summons  shall 
iasue  to  snch  tenaQt  or  such  person  so  neglecting  or  refusing;   and 
if  the  defendant  shall  not,  at  the  time  named  in  the  summons,  show 
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good  canse  to  tha  contrary,  then,  on  proof  of  hu  atiU  neglecting  or 
refusing  to  deliver  np  poasetaion  of  the  premiaea,  and  of  the  yearly 
valoe  and  rent  of  the  premiaea,  and  of  the  holding,  and  of  the  expiration 
or  other  determination  of  the  tenancy,  with  the  time  and  manner 
thereof,  and  of  the  title  of  the  plaintiff,  if  anch  title  haa  acenied  ainoe 
the  letting  of  the  premiaea,  and  of  the  Mrrice  of  the  summons,  if  the 
defendant  shall  not  appear  thereto,  the  judge  may  order  that  possession 
of  the  premises  mentioned  in  the  plaint  he  given  by  the  defendant  to 
the  plaintiff,  either  forthwith,  or  on  or  before  anch  day  aa  the  judge 
tee  pott,  ■.  68.  ^^^  ^^^  g^  ^  q,^qq  .  ^^  [f  ^^^  g^der  be  not  obeyed,  the  registrar, 

Formi  94.  whether  such  order  can  be  proved  to  have  been  aerved  or  not,  dball,  at 
the  instance  of  the  plaintiff,  iasne  a  warrant  authoriaiog  and  requiring 
the  high  bailiff  of  the  court  to  give  posaeasion  of  auch  premisea  to  the 
plaint^. 


Form,  9S. 

Anajfpeal 
may  be  had. 


In  plaint  for 
recoTeiT  of 

pOMeMIOQ 

plaintiff  maj 
claim  for  rant 
and  mene 
proflu  (a). 


LI.  In  any  anch  plaint  againat  a  tenant,  as  in  the  last  preceding 
section  is  apecified,  the  plaintiff  may  add  a  claim  for  rent  or  meane 
profita,  or  both,  down  to  the  day  appointed  for  the  hearing,  or  to  any 
preceding  day  named  in  the  plaint,  ao  as  the  same  shall  not  exceed 
fifty  pounds,  and  any  miadeacription  in  the  natore  of  such  daim  may 
be  amended  at  the  trial. 


PoMflMlon  cS 
■mall  tene- 
ments maybe 
r«covered  in 
county  court 
by  landlords 
for  nonpay- 
ment of  rent. 

FoffHi  82. 


Anappeai 
maybe  had, 
MejM»*t,s.06. 


Sub-tenant 
•erved  witli 
•ummons  lo 


LII.  When  the  rent  of  any  corporeal  hereditament,  where  neither 
the  value  of  the  premiaea  nor  the  rent  payable  in  respect  thereof  exceed* 
fifty  pounda  by  the  year,  shall  for  one  half-year  be  in  arrear,  and  the 
landlord  ahaU  have  right  by  law  to  re-enter  for  the  non-payment 
thereof,  he  may,  without  any  formal  demand  or  re-entry,  enter  a  plaint 
in  the  county  court  of  the  district  in  which  the  premises  lie  for  the 
recovery  of  tiie  premisea,  and  thereupon  a  summons  shall  issue  to  the 
tenant,  the  service  whereof  shall  stand  in  lien  of  a  demand  and  re-entry ; 
and  if  the  tenant  ahall  five  clear  days  before  the  return  day  of  auch 
aummons  pay  into  court  all  the  rent  in  arrear  and  the  coats,  the  said 
action  ahall  cease ;  but  if  he  ahall  not  make  auch  payment,  and  ahall 
not  at  the  time  named  in  the  summons  show  good  cause  why  the 
premises  should  not  be  recovered,  then,  on  proof  of  the  yearly  value 
and  rent  of  the  premises,  and  of  the  fact  that  one  half-year's  rent  waa 
in  arrear  before  the  plaint  waa  entered,  and  that  no  aufficient  distress 
waa  then  to  be  found  on  the  premises  to  countervail  such  arrear,  and  of 
the  landlord'a  power  to  re-enter,  and  of  the  rent  being  still  in  arrear, 
and  of  the  title  of  the  plaintiff  if  such  title  haa  accrued  aince  the  letting 
of  the  premises,  and  of  the  aervice  of  the  aummona  if  the  defendant 
ahall  not  appear  thereto,  the  judge  may  order  that  possession  of  the 
premises  mentioned  in  the  plaint  be  given  by  the  defendant  to  the 
pUdntiff  on  or  before  auch  day,  not  being  leas  than  four  weeks  from  the 
day  of  hearing,  aa  the  judge  shall  think  fit  to  name,  unless  witlun  that 
period  all  the  rent  in  arrear  and  the  costs  be  paid  into  court ;  and  if 
auch  order  be  not  obeyed,  and  such  rent  and  costs  be  not  so  paid,  the 
registrar  ahall,  whether  auch  order  can  be  proved  to  have  been  served 
or  not,  at  the  inatance  of  the  plaintiff,  issue  a  warrant  autiiorising  and 
requiring  the  high  bailiff  of  the  court  to  give  possession  of  such 
premises  to  the  plaintiff,  and  the  plaintiff  shall,  from  the  time  of  the 
execution  of  such  warrant,  hold  the  premiaea  discharged  of  the  tenancy, 
and  the  defendant  and  all  persons  claiming  by,  through,  or  under  him, 
ahall,  so  long  aa  the  order  of  the  court  remains  unreversed,  be  barred 
from  all  relief  in  equity  or  otherwise. 

LIII.  Where  any  summons  for  the  recovery  of  a  tenement  aa  ia  here- 
inbefore  specified  shall  be  served  on  or  eome  to  the  knowledge  of  any 

(a)  A9  to  feet,  UtOe,  170. 
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sub-tenant  of  the  plainttiTt  immediate  tenant,  soch  tnl^-tenant  being  recoTer  pot- 
an  ooeapier  of  the  whole  or  of  a  part  of  the  premisei  aought  to  be  wMion  must 
reeoTered,  he  shaU  forthwith  gite  notice  thereof  to  his  immediate  Und-  ^Jt^^^^JSLto 
lord,  under  penalty  of  forfeiting  three  yean  rackrent  of  the  premises  landlord,  who 
held  by  snch  sub-tenant  to  such  landlord,  to  be  recovered  by  such  maj  come  in 
landlonl  by  action  in  the  court  from  which  summons  shall  have  issued,  *"^  defend, 
and  such  landlord,  on  the  receipt  of  such  notice,  if  not  origiDslly  a  pyy^ta 
defendant,  may  be  added  or  substituted  as  a  diefendant  to  defend 
possession  of  the  premises  in  question. 

LIY.  A  summons  for  the  recovery  of  a  tenement  may  be  served  like  iq  piainta  to 
other  summonses  to  appear  to  plamts  in  county  courts,  and  if  the  recover  po«- 
defendant  cannot  be  found,  and  his  place  of  dwelling  shall  either  not  •eesionof  pre- 
be  known,  or  admission  thereto  cannot  be  obtained  for  serving  any  ^^^^'qum 
such  summons,  a  copy  of  the  summons  shall  be  posted  on  some  con-  may  be 
spicuous  part  of  the  premises  sought  to  be  recovered,  and  such  posting  lenred. 
shall  be  deemed  good  service  on  the  defendant. 

LV.  Any  warrant  to  a  high  bailiff  to  give  possession  of  a  tenement  Warrants  to 
shall  justify  the  bailiff  named  therein  in  entering  upon  the  premises  ^*Kh  bailifb 
named  therein,  with  such  assistants  as  he  shall  deem  neoessary,  and  in  jQg^fy  ^^ 
giving  possession  accordingly ;  but  no  entry  upon  any  such  warrant  for  entering 
shall  be  made  except  between  the  hours  of  nine  in  the  morning  and  on  premises. 
four  in  the  afternoon. 

LVI.  Every  such  warrant  shall,  on  whatever  day  it  may  be  issued,  gueh  war- 
bear  date  on  the  day  next  after  the  last  day  named  by  the  judge  in  rant*  to  be 
his  order  for  the  delivery  of  possession  of  the  premises  in  question,  [hi^'^months 
and  shall  continue  in  force  for  three  months  from  such  date  and  no  froQi  the  day 
longer,  but  no  order  for  delivery  of  possession  need  be  drawn  up  or  named  for 
aerfed.  delivering 

possession. 

LVII.  The  judge  of  a  eounty  court  may  at  all  times  amend  all  As  to  amend- 
defects  and  errors  in  any  proceeding  in  such  court,  whether  there  is  ™^'  ^^a^ 
anything  in  writing  to  amend  by  or  not,  and  whether  the  defect  or  errora^of  pro- 
error  be  that  of  the  party  applying  to'  amend,  or  not ;  and  all  such  oeedlngs,  &c. 
amendments  may  be  made  with  or  without  costs,  and  upon  such  terms 
as  to  the  judge  may  seem  fit;  and  all  such  amendments  as  may  be  Aa  toamend~ 
necessary  for  the  purpose  of  determining  in  the  existing  suit  the  real  V^"f*  ^, 
question  in  controversy  between  the  parties  shall  be  so  made,  if  duly  ioq/**      ^ 
applied  for. 

LVIII.  Any  affidavit  to  be  used  in  a  county  court  may  be  sworn  Before  whom 
before  a  jadge  or  registrar  of  a  county  court,  without  the  payment  of  affldariu  may 
any  fee,  or  before  a  commissioner  to  administer  oaths  in  chancery  in  ^  ■^orn* 
England,  or  a  London  commissioner  to  administer  oaths  in  chancery,  SuU*  iO> 
or  a  commissioner  for  taking  affidavits  in  any  superior  court,  such 
commissioners  respectively  not  being  registrars,  or  before  a  justice  of 
the  peace. 

LIX.  Every  warrant  of  commitment  which  shall  issue  from  a  county  Warrants  of 
court  shall,  on  whatever  day  it  may  be  issued,  bear  date  on  the  day  on  commitment, 
which  the  order  for  commitment  was  made,  and  shall  continue  in  force  ^7n^fof.J^ 
for  one  year  from  such  date  and  no  longer,  but  no  order  for  commit-  „  .         ' 
ment  shall  be  drawn  up  or  served.  i^.  ' 

LX.  No  officer  of  a  county  court  in  executing  any  warrant  of  a  ^^  officer  or 

county  court,  and  no  person  at  whose  instance  any  such  warrant  shall  Srigaed  a 

be  executed,  shsU  be  deemed  a  trespasser  by  reason  of  any  irregularity  tre«pas«er  by 

or  informality  in  any  proceeding  on  the  validity  of  which  such  warrant  reason  of 

C  5  irregularity. 
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Judgment 
■ummoiuM 
and  warrants 
of  commit- 
ment fufflci- 
ent  if  in  form 
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Form»,lH, 
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Bankruptcy 
and  iniol- 
vency  of 
plaintiff  not 
to  cauM  ac- 
tion to  abate, 
Ifaiaignees 
elect  to  con- 
tinue it. 

At  to  abate- 
mentinotker 
eatts,  tee 
Rule$,  IM  to 
156. 

Regittmr  to 
grant  reple- 
Tins. 


Warrant  to 
replevy. 

J^ontif  06* 


depends,  or  in  the  form  of  such  warrant,  or  in  the  mode  of  eiecnting 
it,  but  the  party  aggrieved  maj  bring  an  action  for  any  ipecial 
damage  which  he  may  have  lastained  by  reason  of  aoch  irregnlarity 
or  informality  against  the  party  guilty  thereof,  and  in  soch  action  he 
ahall  recover  no  costs,  unless  the  damages  awarded  shall  exceed  forty 
shillings. 

LXI.  Any  judgment  summons  issued  out  of  a  county  court  under 
section  ninety-eight  of  the  act  of  the  ninth  and  tenth  years  of  the 
reign  of  her  present  Majesty,  chapter  ninety-five,  or  under  this  act,  or 
any  warrant  of  commitment  in  respect  of  an  unsatisfied  judgment  or 
order  of  a  county  court,  may  respectively  be  in  the  form  or  to  the 
effect  given  in  Schedule  (B.)  to  this  act,  numbered  respectively  (2.) 
and  (3.);  and  all  such  summonses  or  warrants  shall  be  deemed  suffi- 
cient to  justify  proceedings  under  them  without  any  further  statement 
of  facts  to  show  jurisdiction. 

LXI  I.  The  bankruptcy  or  insolvency  of  the  plaintiff  in  any  action 
in  a  county  court,  which  the  assignees  might  maintain  for  the  benefit 
of  the  creditors,  shall  not  cause  the  action  to  abate  if  the  assignees 
shall  elect  to  continue  such  action,  and  to  give  security  for  the  costs 
thereof,  within  such  reasonable  time  as  the  judge  shall  order,  but  the 
hearing  of  the  cause  may  be  adjourned  until  such  election  is  made ; 
and  in  case  the  assignees  do  not  elect  to  continue  the  action,  and  to 
give  such  security  within  the  time  limited  by  the  order,  the  defendant 
may  avail  himaelf  of  the  bankruptcy  or  insolvency  as  a  defence  to  the 
action. 

LXIII.  The  powers  and  responsibilities  of  the  sheriff  with  respect 
to  replevin  bonds  and  replevins  shall  henceforth  cease ;  and  the  regis- 
trar of  the  county  court  of  the  district  in  which  any  distress  subject  to 
replevin  shall  be  taken  shall  be  empowered,  subject  to  the  regulations 
hereinafter  contained,  to  approve  of  replevin  bonds,  and  to  grant  re- 
plevins, and  to  issue  sU  necessary  process  in  relation  thereto,  and  such 
process  shall  be  executed  by  the  high  bailiff. 


Replevins  to       LXIV.  Such  registrar  shall,  at  the  instance  of  the  party  whose 

be  graBtad  goods  shall  have  l^n  distrained,  cause  the  same  to  be  replevied  to 

on  se<»rlties  gQ^h  party,  on  his  giving  one  or  other  of  such  securities  as  are  men- 

g  ven  {a},  tioned  in  the  next  two  succeeding  sections. 


Replerins 
may  be  com- 
menced la 
superior 
courts. 

Conditions  of 
security  to  be 
given  in  such 


As  to  aeeu- 
ritif,  tee 
MuUtlKto 
HI. 

Form  <ff 
»ond,99. 


LXV.  An  action  of  replevin  may  be  commenced  in  any  superior 
court  in  the  fbrm  applicable  to  personal  actions  therein,  and  such  court 
shall  have  power  to  hear  and  determine  the  same;  and  if  the  reple- 
visor shall  wish  to  commence  proceedings  in  any  superior  court,  he 
shall,  at  the  time  of  replevying,  give  security,  to  be  approved  of  by  the 
registrar,  for  such  an  amount  as  such  registrar  shall  deem  sufficient  to 
cover  the  alleged  rent  or  damage  in  respect  of  whidi  the  distress  shall 
have  been  msde,  and  the  probable  costs  of  the  cause  in  a  superior  court, 
conditioned  to  commence  an  action  of  replevin  against  the  distrainer  in 
such  superior  court  ss  shall  be  named  in  the  security,  within  one  week 
from  the  date  thereof,  and  to  prosecute  such  action  with  effect  and 
without  delay,  and  unless  judgment  thereon  be  obtained  by  default,  to 
prove  before  such  superior  court  that  he  had  good  ground  for  believing 
either  that  the  title  to  some  corporeal  or  incorporral  hereditament,  or 
to  some  toll,  market,  fair,  or  franchise,  was  in  question,  or  that  such 
rent  or  damage  exceeded  twenty  pounds,  and  to  make  return  of  the 
goods,  if  a  return  thereof  shall  be  adjudged. 


(a)  Noheg  to  tUttrainer,    Form,  9ft. 
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LXVT.  If  the  replevisor  shall  wish  to  commence  proceedings  in  a  Condition*  of 
coonty  oonrt,  he  shall  at  the  time  of  replevying  give  security,  to  he  ^^urity  to  be 
approved  of  by  the  registrar,  for  sneh  an  amonnt  as  snch  registrar  ^^^^vi^^*^" 
shall  deem  saflBcient  to  cover  the  alleged  rent  or  damage  in  respect  of  brouj^ht  in 
whidi  the  distress  shall  have  been  made,  and  the  probable  costs  of  the  county  court. 
canae  in  the  county  court,  conditioned  to  commence  an  action  of  Xs  to  itecu- 
replevin  against  the  distrainer  in  the  county  court  of  the  district  in  '^'^v,  Jiuiet 
which  the  distress  shall  have  been  taken,  within  one  month  from  the  ^^  ^^  ^*^' 
date  of  the  security,  and  to  prosecute  such  action  with  effect  and  with-  ^[T  y{ 
out  delay,  and  to  make  return  of  the  goods,  if  a  return  thereof  shall  be  ^^^^^ 
adjudged. 

LXVII.  Any  action  of  replevin  brought  in  a  county  court  shall  be  Bepievint 
removed  into  any  superior  court  by  writ  of  certiorari,  if  the  defendant  '^*  ^V?'. 
shall  apply  to  such  superior  court  or  to  a  judge  there  for  such  writ,  fendan^  be*' 
and  ahall  give  security,  to  be  approved  of  by  the  toaster  of  such  supe-  removed  into 
rior  court,  for  such  amount,  not  exceeding  one  hundred  and  fifty  •uperior 
pounds,  as  such  master  shall  think  fit,  conditioned  to  defend  such  ^J^^^i^*^" 
action  with  effect,  and,  unless  the  replevisor  shall  discontinue  or  shall  certain  cas«B. 
not  prosecute  audi  action,  or  become  nonsuit  therein,  to  prove  before 
such  superior  court  that  the  defendant  had  good  ground  for  believing, 
either  that  the  title  to  some  corporeal  or  incorporeal  hereditament,  or 
to  some  toll,  market,  fair,  or  franchise,  was  in  question,  or  that  the 
rent  or  damage  in  respect  of  which  the  distress  shall  have  been  taken 
exceeded  twenty  pounds;  and  every  such  superior  court  shall  have 
power  to  determine  the  same  action. 

LXVIII.  An  appeal  from  the  decision  of  a  county  court,  on  the  ^PP^  *n  ac- 
same  grounds  and  subject  to  the  sa»*ne  conditions  as  are  provided  by  the  pievin^ud 
fourteenth  section  of  the  act  of  the  thirteenth  and  fourteenth  yeara  of  proceedfngRln 
the  reign  of  her  present  Majesty,  chapter  sixty-one,  shall  be  allowed  interpleader, 
in  all  actions  of  replevin  where  the  amount  of  rent  or  damage  exceeds  j^'L!^  ^^l 
twenty  pounds,  and  in  all  actions  for  the  recovery  of  tenements  where  ments. 
the  yearly  rent  or  value  of  the  premises  exceeds  twenty  pounds,  and  in  ^  . 
proceedinga  in  interpleader  where  the  money  claimed  or  the  value  of  i^^  **        ^ 
the  goods  or  chattels  claimed,  or  of  the  proceeds  thereof,  exceeds 
twenty  pounds,  and  in  all  actions  where  the  parties  agree  that  the 
court  shall  have  jurisdiction. 

LXIX.  No  appeal  shall  lie  from  the  decision  of  a  county  court,  if  Pvtiea  maj 
before  such  decision  is  pronounced  both  parties  shall  agree,  in  writmg  ^^^^'  ^ 
signed  by  themselves  or  their  attornies  or  agents,  that  the  decision  of 
the  judge  shall  be  final,  and  no  such  agreement  shall  require  a  stamp.      ^'*^' 

LXX.  Where  by  this  act,  or  any  act  relating  to  the  county  courts.  How  secuH- 
a  party  is  required  to  give  security,  such  security  shall  be  at  the  cost  ^^^  ^^^' 
of  the  party  giving  it,  and  in  the  form  of  a  bond,  with  sureties,  to  the  ^^\l  ^"''^ 
other  party  or  intended  party  in  the  action  or  proceeding :  provided  giren  and 
always,  that  the  court  in  which  any  action  on  the  bond  shall  be  enforced. 
brought  may  by  rule  or  order  give  such  relief  to  the  obligors  as  may  BuieM,  135 
be  just,  and  such  rule  or  order  shall  have  the  effect  of  a  deficasance  of '"  ^^^' 
meh  bond. 

LXXI.  Where  by  this  act,  or  any  acts  relating  to  the  county  courts,  Where  »ecu. 

a  party  is  required  to  give  security,  he  may  iu  lien  thereof  deposit  "^f^*]^  ^ 

vrtth  the  registrar,  if  tlMS  security  is  required  to  be  given  in  a  county  giren,  a^de- 

court,  or  with  a  master  of  the  superior  court  if  the  security  is  required  posit  of 

to  be  given  in  fucfa  court,  a  sum  equal  in  amount  to  the  lum  for  fnon«7.  ^J 
®  '  ^  be  made  In 

*  lieu  thereof. 

'  <«)  JMei,  135  tc  141.    Form  qf  eertijleau,  18.  (a). 

c  6 
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which  he  would  be  required  to  give  security,  together  with  a  memo- 
randum, to  be  approved  of  by  such  registrar  or  master,  and  to  be 
signed  by  such  party,  his  attorney  or  agent,  setting  forth  the  con- 
ditions on  which  sudi  money  is  deposited,  and  the  registrar  or  master 
shall  give  to  the  party  paying  a  written  acknowledgment  of  such  pay- 
ment ;  and  the  judge  of  the  county  court,  when  the  money  shall  have 
been  deposited  in  such  court,  or  a  judge  of  the  superior  court  when  the 
money  shall  have  been  deposited  in  a  superior  court,  may,  on  the 
same  evidence  as  would  be  required  to  enforce  or  avoid  such  bond  as 
in  the  last  preceding  section  is  mentioned,  order  such  sum  so  deposited 
to  be  paid  out  to  such  party  or  parties  as  to  him  shall  seem  just. 

Claimant  of  LXXII.  Where  any  claim  shall  be  made  under  section  one  hundred 
Kooda  taken  ^j^^  eighteen  of  the  act  of  the  ninth  and  tenth  years  of  the  reign  of  her 
mutt^epMlt  P>*Mnt  Majesty,  chapter  ninety-five,  to  or  in  respect  of  any  goods 
their  nduee  taken  in  execution  under  the  process  of  a  county  court,  the  claimant 
or  pay  ooets  may  deposit  with  the  bailiff  either  the  amount  of  the  value  of  the 
mmumln^  gooids  daimed,  such  yaloe  to  be  fixed  by  appraisement  in  case  of 
J2!JJUiIe*  dispute,  to  be  by  such  bailiff  paid  into  court,  to  abide  the  decision  of 
goods  shall  be  the  judge  upon  such  claim,  or  the  sum  which  the  bailiff  shall  be 
sold.  allowed  to  diarge  as  costs  for  keeping  possession  of  such  goods  until 

g  fc  10  Vict,  such  decision  can  be  obtained,  and  in  default  of  the  claimant  so  doing 
c.  96,  s.  118.   ^^  bailiff  shall  sell  such  goods  as  if  no  such  claim  had  been  made,  and 

shall  pay  into  court  the  proceeds  of  such  sale,  to  abide  the  decision  of 

the  judge. 

Acknow-  LXXIII.  Any  acknowledgment  to  be  made  by  any  married  woman 

ledgments  bj  of  any  deed  under  the  act  of  the  third  and  fourth  years  of  the  reign  of 
™*^TOdI?     ^"  ^*^  Majesty  King  William  the  Fourth,  chapter  seventy-four,  may 
Ttti'wSi.  4,  be  received  by  a  judge  of  a  county  court  in  the  same  manner  as  such 
c.  74,  to  be     acknowledgment  may  be  received  by  a  judge  of  a  superior  court 
received  by 

LXXIV.  When  any  prison  wherein  any  person  committed  by  a 
When  debt-    county  court  may  be  confined  is  situated  at  an  inconvenient  distance 
on*  prison  of  from  gach  court,  one  of  her  Majesty's  principal  secretaries  of  state 
taDt  fromH*'  ^^^*  ^^  order  under  his  hand,  direct  that  persons  committed  by  such 
court,  the       court  shall  be  confined  in  any  other  prison  named  in  such  order  to 
nearest  debt-  which  persons  may  be  committed  from  any  other  county  court,  though 
ors*  prison  of  gQ^h  prison  may  be  in  a  different  county,  district,  city,  borough,  or 
cout  may,  by  P^^  ^^^™  ^^^'  ^^  which  such  first-mentioned  court  shall  be  held,  and 
order  of  a'      may  from  time  to  time  vary  such  order ;  provided  that  no  such  order 
secretary  of     gball  be  made  without  the  consent  of  the  visiting  justices  of  the  prison 
stat^  be  used,  j^  which  such  persons  are  to  be  directed  by  any  such  order  to  be  con- 
fined ;  and  every  person  so  confined  shall  be  supported  at  the  expense 
of  the  county,  district,  city,  borough,  or  place  in  which  he  shall  have 
resided  at  the  time  of  his  committal. 

When  goods       LXXY.  Section  one  of  the  act  of  the  eighth  year  of  the  reign  of 

seized  under    Qaeen  Anne,  chapter  fourteen,  shall  not  apply  to  goods  taken  in 

rounty  court,  ^^^^^^^^i^  under  the  warrant  of  a  county  court,  but  the  landlord  of  any 

landlord  may  tenement  in  which  any  such  goods  shall  be  so  taken,  may  claim  the< 

claim  certain  rent  thereof  at  any  time  within  five  clear  days  from  the  date  of  such 

rentln  arrear.  taking,  or  before  the  removal  of  the  goods,  by  delivering  to  the  bailiff 

or  officer  making  the  levy  any  writing  signed  by  himself  or  his  agent, 

which  shall  state  the  amount  of  rent  claimed  to  be  in  arrear,  and  the 

time  for  and  in  respect  of  which  such  rent  is  due ;  and  if  such  daim 

be  made,  the  bailiff  or  officer  making  the  levy  shall  in  addition  thereto 

distrain  for  tiie  rent  so  claimed  and  the  costs  of  such  distress,  and  shall 

pot  within  five  days  next  after  such  distress  sell  any  part  of  the  goods 
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teken  nnlcM  they  be  of  a  periihtble  nature,  or  npon  the  reqaeet  in 
writing  of  the  party  wboee  goods  ihall  have  been  taken  ;  and  the  bailiff 
aball  afterwards  tell  each  of  the  goods  under  the  execution  and  distress 
as  shall  satisfy,  first,  the  cost  of  and  incident  to  the  sale,  next  the 
daim  of  such  landlord,  not  exceeding  the^rent  of  four  weeks  where  the 
tenement  is  let  by  the  week,  the  rent  of  two  terms  of  payment  where 
the  tenement  is  let  for  any  other  term  less  than  a  year,  and  the  rent  of 
one  year  in  any  other  case,  and  lastly  the  amount  for  which  the  warrant 
isso^ ;  and  if  any  replevin  be  made  of  the  goods  so  taken,  the  bailiff 
shall,  notwithstanding,  sell  such  portion  thereof  as  will  satiafy  the  coata 
of  and  incident  to  the  sale  under  the  execution,  and  the  amount  for 
which  the  warrant  issued ;  and  in  either  event  the  overplus  of  the  aale, 
if  any,  and  the  residue  of  the  goods,  ahall  be  returned  to  the  defendant ; 
and  the  poundage  of  the  high  bailiff  and  broker  for  keeping  posaeaaion, 
appraisement,  and  sale  un<kr  such  distress,  shall  be  the  same  as  would 
have  been  payable  if  the  distress  had  been  an  execution  of  the 
county  court,  and  no  other  fees  shall  be  demanded  or  taken  in  respect 
thereof. 

LXXVI.  If  any  bond  given  under  the  provisions  of  any  act  relating  RemonJ  of 
to  the  county  courts  shall  have  been  registered  in  the  court  of  com-  ^^^  '^^ 
mon  pleas  in  England,  and  the  condition  of  such  bond  shall  have  been  ^m'^^ 
satisfied,  the  commissioners  of  her  Majesty's  treasury,  by  certificate  pieM. 
under  the  hands  of  any  two  of  them,  may  authorise  the  proper  officer  o  ft  lo  Viet. 
of  the  said  court  to  enter  up  satisftustion  on  the  record  of  such  bond  or  c.  05,  ■.  3e. 
obligation. 

LXXVI  I.  Compen»ationM  to  qffleen  of  hundred  court  of  Wirral  in 
the  coumtjf  qf  Cheeter. 

LXXVIII.  The  fees  payable  on  the  proceedings  in  the  county  Peei  speeifled 
eourts  mentioned  in  Schedule  (C.)  to  this  act  shall  be  those  therein  ^f!^*^®  ^ 
specified ;  and  such  fees  shall,  except  in  interpleaders,  or  where  such  ^^i^  offem 
fees  shall  be  payable  in  respect  of  keeping  possession,  appraising  or  to  be  exhibit- 
selling  goods  aeixed,  be  paid  in  the  first  instance  by  the  party  on  whose  «d  in  conit 
behalf  any  such  proceeding  is  to  be  taken,  before  such  proceeding  is  Jl^^^noe 
taken ;  and  in  default  of  tiie  payment  of  any  fees,  payment  thereof 
shall,  by  order  of  the  judge,  be  enforced  by  such  means  as  might  be 
employed  to  recover  any  debt  adjudged  by  the  court  to  be  paid ;  and  a 
table  of  all  fees  shall  be  posted  in  some  conspicuous  place  in  every 
court  house  and  in  every  registrar's  office. 

LXXIX.  The  commissioners  of  her  Majesty's  treasury,  from  time  Treaaurj  to 
to  time,  with  Uie  consent  of  the  Lord  Chancellor,  may  lessen  or  ^^^J^** 
hicreaae  the  fees  which  are  specified  in  Schedule  (C.)  to  this  act,  or  j^  covSty^ 
which  are  now  payable  on  prooeedings  in  the  county  courts  taken  under  eouru. 
any  act  not  bereinbcKTore  recited,  and  may  substitute  other  fees  in  lieu  See  Order, 
thereof,  and  may  order  new  fees  to  be  paid  on  any  proceedings  which  a^e,  p*  80. 
are  now  or  shall  hereafter  be  authorised  to  be  taken  in  soch  courts, 
whether  any  fee  is  now  payable  thereon  or  not :  provided  alwaya,  that 
every  such  alteration  in  the  scale  of  fees  shall  be  notified  to  both 
Iwuses  of  parliament  within  ten  days  from  the  oommenoement  of  the 
aession  next  alter  such  alteration. 

LXXX.  The  salaries  of  the  judges  of  the  county  courts  shall  be  Salarlei  of 

Eiid  out  of  the  consolidated  fond  of  ^e  United  Kingdom  of  Great  j^dget  to  be 
ritain  and  Ireland,  and  the  commissioners  of  her  Majesty's  treasury  J^Jn^Ji^ted 
are  hereby  empowered  to  pay  the  same  accordingly ;  and  the  sums  Aiod ;  tm- 
which  are  now,  or  may  herrafter  be  allowed  to  them  for  trarelling  ▼•lUns  ex- 
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pensec  out  of  ezpeuei  than  be  paid  out  of  moniei  that  ma  j  be  Toted  by  parUaBMBt 

monief  Toted.  for  that  puipofle. 
9  «clO  Vict. 
C.  86,  S.  40. 

LXXXI.  Whereaa  by  the  fonrteenth  section  of  the  aaid  act,  paaaed 
the  >idEM.      '°  ^^^  session  of  parliament  Holden  in  the  fifteenth  and  sixteenth  years 
of  the  reign  of  her  present  Majesty,  chapter  fifty-foar,  it  was  enacted, 
that  after  the  passing  of  tiie  said  act  the  greatest  salaries  to  be  received 
in  any  case  by  the  jadges  of  the  county  courts  should  be  one  thousand 
fire  hundred  pounds,  but  tiiat  in  no  case  should  any  judge  be  paid 
a  less  salary  than  tweWe  hundred  pounds :   and  whereas  the  oommis> 
doners  of  her  Majesty's  treasury  have  ordered  that  the  salaries  of  the 
judges  whose  names  are  mentioned  in  the  Schedule  marked  (D.)  an- 
nexed to  this  act  should  be  fixed  at  the  amounts  set  opposite  their 
19  ft  16  Vict,  respective  names  in  such  schedule :  and  whereas  it  is  desirable  that 
c.  01,  ■.  14.     the  salaries  of  the  judges  of  the  county  courts  should  be  fixed  by 
parliament  at  one  uniform  rate :  be  it  enacted,  that  every  judge  of 
a  county  court  shall  be  paid  a  salary  of  twelve  hundred  pounds  a  year, 
and  no  more  :  provided  always,  that  the  judges  mentioned  in  the  said 
schedule  shall  continue  to  receive  the  salaries  therein  mentioned  to  be 
payable  to  them  respectively  so  long  as  they  shall  continue  to  be  judges 
of  the  county  courts ;  and  provided  also,  that  nothing  herein  contained 
shall  affect  the  right  or  title  of  any  county  court  judge  to  receive  any 
9  &  10  Vict,    sum  or  sums  of  money  now  or  hereafter  to  be  made  payable  to  him 
c.  95,  s.  40.    for  defraying  his  travelling  expenses. 

Registmn  to  LXXXI  I.  The  registrars  of  the  courts  shall  be  paid  by  salaries ; 
be  paid  bj  and  the  principle  on  which  the  said  salaries  shall  be  so  regulated  shall 
I'lereinm^-  ^'  ^^^^  ^'^  rc^strsr  of  each  court  in  which  the  plaints  entered  do  not 
tioned.  '  exceed  the  number  of  two  hundred  in  a  year  shall  have  an  annual 
salary  of  one  hundred  and  twenty  pounds ;  and  that  in  courts  where 
the  plaints  exceed  two  hundred  in  the  year  the  salaries  shall  be  in- 
creased by  sums  of  five  pounds  for  every  twenty-five  additional  plaints 
up  to  one  thousand  plainta  inclusive,  and  then  by  sums  of  four  pounds 
fit  every  twenty-five  additional  plaints  up  to  six  thousand  inehnive  ; 
and  such  salaries  shall  be  inclusive  of  all  salaries  to  the  clerks  employed 
by  the  registrar  in  the  business  of  their  respective  courts,  and  of  all 
emoluments  whatsoever,  except  those  receivable  by  them  in  proceedings 
in  insolvency  or  protection ;  and  in  the  courts  in  which  the  plaints 
exceed  the  number  of  six  thousand  the  amount  of  salary  shall  be  fixed 
by  the  said  commissioners,  with  the  consent  of  the  Lord  Chancellor^ 
but  in  no  case  shall  the  net  salary  to  be  allowed  exceed  the  mazimuni 
salary  of  seven  hundred  pounds  a  year,  as  provided  by  the  act  of  the 
15  Ici0  TIct.  fifteenth  and  sixteenth  years  of  the  reign  of  her  present  Majesty, 
c.  S4,  •.  14.  chapter  fifty-four :  provided  always,  that  the  salary  of  any  registrar 
acting  in  a  similar  capacity,  or  as  derk,  before  the  passing  of  the  act  of 
the  ninth  and  tenth  Victoria,  chapter  ninety-five,  in  any  court  mentioned 
in  Schedule  (A.)  to  that  act,  shall  not  (exclusive  of  all  salaries  to  the 
clerks  to  be  employed  by  them  as  aforesaid,  the  amount  of  such 
salaries,  and  the  number  of  such  clerks,  to  be  sanctioned  and  approved 
by  the  commissioners  of  her  Migesty's  tressury,)  be  limited  to  an^ 
sum  less  than  the  average  amount  of  the  fees  and  emoluments  of  his 
office  during  the  seven  years  next  before  the  passing  of  the  said  last- 
mentioned  act,  such  amount  to  be  ascertained  by  the  commissioners 
of  her  Majesty's  treasury,  or  to  a  sum  less  than  the  amount  which  he 
now  receives  in  pursuance  of  any  arrangement  since  the  abolition  of 
the  court  of  whidi  he  was  the  clerk  or  registrar. 

High  teiliflb       LXXIII.  The  high  bailiffs  of  the  courts  shall  be  paid  by  salaries 

to  be  paid  by  to  be  fixed  and  regulated  from  time  to  time  by  the  commissionerB  of 
•alariet,  or 
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lier  Majeity's  treasarj,  with  the  consent  of  the  Lord  Chancellor,  and  portlj  hj 
■hall,  in  addition  to  Bach  lalarieB,  reoeiTe,  for  their  own  ose,  the  fees  ^^*^^^ 
appointed  for  keeping  possession  of  goods  under  eiecntions,  and  snch  ^^'^  7  ^  *^' 
salaries  shall  indnde  all  payments  made  hy  the  high  bailiiTs  to  their 
under  hailiib,  or,  with  the  like  consent,  the  high  bailiffs  may  be  paid 
partly  by  salaries  and  partly  by  allowances  for  the  execution  of  warrants, 
and  for  mileage  on  the  senrioe  or  execution  of  any  process. 

LXXXIV.  The  salaries  of  the  registrars  and  high  bailiffii  shall  be  Salariei  of 
paid  ont  of  the  produce  of  the  fees  nayable  under  the  proTisions  of  r^'Z^.^"^ 
this  act;  and  wheneyer  the  amount  of  such  fees  shall  not  be  sufficient  ^^^^  p^i^  ' 
to  pay  snch  salaries,  the  deficiency  shall  be  made  good  out  of  any  oat  of  fees. 
monies  to  be  provided  by  parliament  for  that  purpose ;  and  the  surplus 
which  from  time  to  time  shall  remain  after  payment  of  the  said  salaries 
shall  be  paid  over  to  the  credit  of  the  said  consolidated  fund. 

LXXXV.  The  expense  of  building,  purchasing,  or  proyiding  any  ExpenM  of 
messuages  and  lands  for  the  purposes  of  the  county  courts,  and  of  |"^^^^^' 
repairing,  famishing,  cleaning,  lighting,  and  warming  the  court  houses  ^^  of  monie* 
and  offices,  and  of  payment  of  the  salaries  of  the  necessary  senrants  to  be  pro- 
for  taking  charge  of  auch  court  houses  and  offices,  and  of  supplying  ^^<ied  by  par- 
the  courts  and  offices  with  law  and  office  books  and  stationery,  and  of  "*°^^°^ 
poatace  stamps,  and  the  disbursements  of  the  high  bailiffs  in  conveying  ^  ^^  ^^'• 
to  pnson  persons  committed  by  the  county  courts,  and  all  other  ^'  *'^  '* 
expenses  incident  to  the  holding  of  the  said  courts,  shall  be  paid  by 
the  commissioners  of  her  Majesty's  treasury  out  of  any  moniea  to  be 
from  time  to  time  provided  by  parlisment  for  such  purposes. 

LXXXVI.  All  the  provisions  of  this  act  applicable  to  superior  ProvUions 
courts  and  judges  thereof,  shall  apply  to  the  court  of  common  pleas  relating  to 
at  Luicaster,  and  court  of  pleas  at  Durham  ;  and  the  judges  thereof  ^^^[q  ^p. 
respectively,  being  judges  of  one  of  the  common  law  courts  at  West-  pij  to  court 
minster,  and  all  the  said  provisions  applicable  to  masters  of  superior  of  oommon 
courts,  shall  apply  to  the  respective  prothonotaries  of  the  court  of  Sll^r*^^^"" 
oommon  pless  at  Lancaster,  and  court  of  pleas  at  Durham,  and  their  court  of  pieea 
respective  deputies,  acting  in  the  execudon  of  the  duties  of  such  at  Durham. 
officers :  provided  that  any  writs  of  certiorari  to  be  issued  by  the  PtotIm  aa  to 
order  of  such  courts,  or  of  a  judge  thereof,  shall  be  issued  out  of  the  certiorari, 
chanceries  of  the  counties  palatine  of  Lancaster  and  Durham  respec- 
tively, and  shsll  be  made  returnable  into  the  said  court  of  common 
pleas  at  Lancaster  and  court  of  pleas  at  Durham  respectively,  in  the 
same  manner  as  other  writs  of  certiorari  of  such  counties  palatine 
respectively. 
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ScH£DULE8  referred  to  in  the  foregoing  Act 

Schedule  (A.) 

Part9  of  Acts  Repealed. 


Reference  to 
Act. 

Title  of  Act. 

Extent  of  Repeal. 

9  «c  10  Viot. 

An  Act  for  the  more  nay 

The  whole  of  sections  37,  32,  9S, 

c.  95. 

Recovery  of  Small  Debts 

107,    121,   12«,   123,   128,    127, 

and  Demands  in  England. 

and  130. 

So  much  of  section  102,  as  enacts 
that   "no  protection  order  or 
"certificate    granted    by    any 
"court   of  bankruptcy,  or  for 
**  the  relief  of  insolvent  debtors, 
"  shall  be  available  to  discharge 
**  any  defendant  from  any  com- 
"  mitment "  under  the  order  of 
a  Judge. 

So  much  of  lection  142,  as  applies 
to  the  word  "agent." 

IS  &  13  Vict. 

An  Act  to  amend  the  Act 

The  whole  of  section  8. 

c.  101. 

for  ihc  more  eaay  Reco- 
very of  Small  Debts  and 
Demands  in  England,  and 
to  abolish  certain  Inferior 
Courts  of  Record. 

13  4c  14  Vict 

An  Act  to  extend  the  Act  for 

The  whole  of  sections  3,  8, 7,  17, 

c.  01> 

the  more  easy  Recovery  of 
Small  Debts  and  Demands 
in  England,  and  to  amend 
the  same. 

20,  31,  and  23. 

13  4cl8  Vict. 

An  Act  further  to  facHltate 

The  whole  of  section  1. 

c.  34. 

and  arrange  Proceedings 
In  the  County  Courts. 

17  k  18  Vict. 

An  Act  to  amend  the  Act 

The  whole  of  section  1. 

c.  16. 

of  the  Thirteenth  and  Four- 
teenth  Victoria,    Chapter 
Sixty-one,  and  the  Act  of 
the   Fifteenth    and    Six- 
teenth  Victoria,   Chapter 

Fifty-four. 

Schedule  (B.) 
No.  1. 

Sunanont  to  obtain  Judgment  by  Drfault  on  Pereonal  Service. 

See  Form  8,  poet,  p.  94. 

No.  2. 
Summont/or  Commitmint, — See  Form  bifpost,  p.  117. 
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No.  8. 

Warrani  of  CbiNsnt/mfii/.— See  Form  55,  p.  118. 


SCHEDULB  (C.) 
For  the  contents  of  this  Schedole,  m»  Chapter  III.,  ante,  p.  30. 


SCHEDVLB  (D.) 


For  the  contents  of  this  Schedule,  which  is  referred  to  in  Section  SI, 

see  Chapter  111.,  ante,  p.  30. 
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RULES  AND   ORDERS 


POH  RXOUIiATXirO  THB 


PRACTICE  OF  THE  COUNTY  COURTS, 


▲iro 


FORMS  OF  PROCEEDINGS  THEREIN. 


10  ft  20  Vict.  Whereas  bj  an  act  passed  in  the  twentieth  year  of  her  present 
c.  106.  s.  n.  Majesty,  intituled  *'  An  Act  to  amend  the  Acts  relating  to  the  Connty 
Conrts,"  it  is  enacted,  that  *'  the  Lord  Chancellor  may  appoint  five 
county  court  judges,  and  from  time  to  time  fill  up  any  Tacandes  in 
their  number,  to  frame  rules  and  orders  for  regulating  the  practice  of 
the  courts,  and  forms  of  proceedings  therein,  and  from  time  to  time  to 
amend  such  rules,  orders,  and  forms;  and  such  rules,  orders,  and 
forms,  or  amended  rules,  orders,  and  forms,  certified  under  the  hands 
of  such  judges,  or  any  three  or  more  of  them,  shall  be  submitted  to  the 
Lord  Chancellor,  who  may  allow  or  disallow  or  alter  the  same ;  and 
the  rules,  orders,  and  forms,  or  amended  rules,  orders,  and  forms,  so 
allowed  or  altered,  shall,  from  a  day  to  be  named  by  the  Lord  Chan- 
cellor, be  in  force  in  erery  county  court" 

And  whereas  by  ▼irtue  and  in  exercise  of  the  power  fbr  that  purpose 
given  to  the  Lord  Chancellor  by  the  said  recited  act,  the  undersigned 
James  Manning,  the  Queen's  ancient  seijeant-at-law,  John  Herbert 
Koe,  one  of  her  Majesty's  counsel,  Edward  Cooke,  John  Worlledge, 
and  William  Fumer,  esquires,  were,  on  the  second  of  August,  one 
thousand  eight  hundred  and  fifty-six,  appointed  by  the  L<»d  Chai^ 
oellor  to  frame  such  rules  and  orders,  as  to  them  should  seem  expedient, 
for  regulating  the  practice  of  the  courts,  and  forms  of  procMdings 
therein: 


In  pursuance  of  tiie  powers  thereby  vested  in  us,  we,  the  said  James 
Manning,  John  Herbert  Koe,  Edward  Cooke,  John  Worlledge,  and 
William  Fumer,  have  framed  the  following  rules  and  orders,  and  we  do 
hereby  certify  the  same  to  the  Lord  Chancellor  accordingly. 

J.  MaNNINO.  J.  WORLLBDOB. 

J.  H.  KOB.  W.  FUBMBR. 

E.  COOKB. 

1.  The  rules  of  practice  and  the  forms  now  in  use  in  the  county 
courts,  except  in  proceedings  under  the  charitable  trusts  acts,  shaU, 
on  and  from  the  1st  day  of  January,  1857,  ceaae  to  be  used,  and  in  lieu 
thereof  the  following  shall  on  and  from  such  day  be  the  rules  of  prac- 
tice and  forms  adapted  and  used  in  the  said  courts. 
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Sittings  of  the  Court. 

2.  Efery  jadge  shall  appoint  the  days  and  hoora  for  holding  hii  0  Ic  10  Viet. 
conrta ;  and  a  notice  of  the  day  and  hoar  on  which  each  court  will  be  ®*  ^  *<  ^- 
hoMen  shall,  three  calendar  months  before  the  holding  thereof,  be 

affixed  in  some  conspicaons  place  in  the  coort-honse  and  in  the  regis* 
trar's  office ;  and  whenerer  any  day  or  hour  so  appointed  for  holding 
the  oonrt  shall  be  altered,  notice  of  such  alteration  shall  immediately 
be  posted  in  like  manner ;  bat  any  judge  may  from  time  to  time  hold 
admtional  and  adjonmed  courts. 

3.  Two  courts  shall  not  be  holden  before  the  same  judge  on  one  day, 
nnleas  with  the  consent  of  the  Lord  Chancellor ;  but  this  rule  shall  not 
apply  to  the  holding  of  an  adjourned  ooart. 

Interpretation. 

4.  In  these  rules  the  words  **  home  court"  shall  mean  the  court 
from  which  process  is  originally  issued  ;  and  the  words  *'  foreign  court'' 
shall  mean  the  court  of  the  diistrict  into  which  process  is  issued  from 
another  court ;  and  the  words  **  home  district"  shall  mean  the  district 
of  the  home  court ;  and  the  words  **  foreign  district"  shall  mean  the 
district  of  the  foreign  court ;  and  the  words  '*  on  oath"  shall  mean 
"  on  oath  viji  voce  or  by  affidafit ;"  and  unless  there  be  something  in  the 

context  inconsistent  therewith,  tiie  pro?isions  of  s.  142  of  9  &  10  Vict.  9  dc  lo  Vict. 
c  95,  shall  apply  to  the  interpretation  of  these  rules.  c.  99,  s.  148. 

Infant« 

5.  Where  an  iniknt  applies  to  enter  a  plaint  Ibr  any  canae  of  action  9  ft  lo  Vict, 
(other  than  for  wages  or  piece-work,  or  for  work  as  a  serrant)  he  shall  e.  96,  i^  ei. 
procure  the  attendance  of  a  next  friend  at  the  office  of  the  registrar,  at 

the  time  of  entering  the  plaint ;  and  no  plaint  diall  be  entered  until 
the  next  friend  has  undertaken,  in  the  form  set  forth  in  the  sehedule,  Form,  1, 
to  be  responsible  for  costs,  who,  on  entering  into  such  undertaking 
shall  be  liaMe  in  the  same  manner  and  to  the  same  extent  as  if  he  were 
a  plaintiff  in  an  ordinary  suit ;  and  the  cause  shall  proceed  in  the  name 
of  the  infant  by  such  next  friend,  and  the  undertaking  shall  be  filed  by 
the  registrar ;  but  no  order  of  the  court  shall  be  necessary  for  the  ap- 
pointment of  such  next  friend.  If  the  plaintiff  fail  in  or  discontinue 
his  suit,  and  do  not  pay  the  amount  of  costs  awarded  by  the  court  to 
be  paid  by  him  to  toe  defendant,  proceedings  may  be  taken  for  the 
recovery  of  such  amount  from  tiie  next  friend  as  for  the  recovery  of  any 
debt  ordered  to  be  paid  by  the  court. 

Registrar's  Duties, 

6.  The  registrar  shall  keep  an  office  at  each  place  where  the  court 
of  which  he  is  registrar  is  holden,  and  such  office  shall  be  kept  open 
every  day  from  ten  o'clock  in  the  morning  until  four  o'clock  in  the 
afternoon,  except  on  Christmas  Day,  Good  Friday,  or  any  day  ap- 
pointed by  royal  proclamation  for  a  public  fast,  humiliation,  or  thanks- 
givinK,  and  except  also  on  Saturdays,  on  which  day  the  office  may  be 
dosed  at  one  o'clock  in  the  afternoon  :  provided  always,  that  where 
Saturday  is  the  market  day  of  the  town  in  which  the  court  is  holden, 
the  office  may  be  closed  at  one  o'clock  on  some  other  day  of  the  week 
instead  of  Saturday,  and  when  any  day  is  fixed  upon  for  such  purpose, 
it  shall  not  afterwards  be  changed  except  by  leave  of  the  judge. 

7.  The  registrar  shall  keep  the  books  in  the  forms  set  forth  in  9  ft  10  Vict. 
the  schedule ;  and  every  entry  in  such  books  shall  have  a  number  pre-  c  oSi  ■•  37. 
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fixed,  correiponding  with  the  number  of  the  plaiat  to  which  the  entry 
relates. 
0  &  10  Vict.       8*  Whenever  the  registrar,  or  his  lawfdl  deputy,  is  absent  from  the 
c.  95,  s.  30.     court,  the  judge  shall  appoint  a  deputy  to  act  on  behalf  of  the  regis- 
trar ;  and  an  entry  of  such  appointment  and  the  cause  of  such  absence 
(if  known)  shall  be  made  on  the  minutes  of  the  court. 
9  &  10  Vict.       ^*  Whenever  a  registrar  appoints  a  deputy,  the  reason  of  such  ap- 
c.  05,  ».  '20.     pointment  shall  be  entered  on  the  minutes  of  each  court  for  which  such 

deputy  acts. 

»  &  10  Vict.       ^^'  '^^  duties  of  acting  in  court  as  registrar,  signing  the  minute 

c.  05,  B.  27.     book,  taking  affidavits,  granting  permission  to  sue  under  sect.  15  of 

See  Rule,  41.  19  &  20  Vict.  c.  108,  and  acting  under  "  The  Summary  Procedure  on 

Bills  of  Exchange  Act,  1855/'  i^aU  be  performed  by  the  registrar,  or 

by  his  lawful  deputy. 

11.  The  registrar  of  the  court  shall  issue  all  summonses  and  war- 
rants to  the  l»iliff  forthwith  after  the  plaints  are  entered  or  warrants 
applied  for. 
9  jc  10  Vict.       12.  Where  a  summons  is  required  to  be  served  in  a  foreign  district, 
c.  05,  B.  62 ;    the  registrar  shall  transmit  the  same  and  a  copy  thereof  to  the  bailiff 
c^^im^  ^5^'  ^^  ^^  foreign  court,  with  a  letter  according  to  the  form  in  the  schedule, 
^     **l    '    unless  the  judge  of  the  home  court  shall  order  the  summons  in  that 
*^"^  particular  case  to  be  served  by  the  bailiff  of  the  home  court,  and  if  the 

summons  be  returned  to  the  registrar  by  the  high  bailiff  of  the  foreign 
court,  not  served,  the  registrar  shall  forthwith  give  notice  to  the  plaintiff 
of  such  non-service. 
9  fc  10  Vict.  ^^*  ^^  registrar  shall,  in  all  cases  where  a  summons  is  to  be  served 
c.  Od,  t.  03.  in  a  foreign  district,  require  the  plaintiff  to  pay  the  fee  of  one  shilling 
for  the  oath  under  sect.  62  of  9  &  10  Vict.  c.  95,  and  shall  pay  over 
the  same  to  the  treasurer  of  his  court  at  such  times  and  in  such  manner 
as  may  be  directed  by  the  commissioners  of  her  Majesty's  treasury. 

See  Rule  35,       ^^*  ^^  registrar  shall  in  all  cases  where  by  these  rules  partieulart 

M  to  particu-  u^  required,  annex  to  the  summons  a  copy  of  the  plaintiff's  particulars, 

ian.  sealed  with  the  seal  of  the  court ;  and  shall  also  make  and  deliver  to 

the  bailiff  a  true  copy  of  the  summons  for  indorsementt  as  required  by 

Rule,  v.        rol«  25. 

15.  The  registrar  shall  enter  in  the  "  notice  book"  all  notices  and 
letters  sent  by  him,  and  all  particnlars  required  by  the  form  of  such 
book. 
19  ft  so  Vict  ^^'  S^*"^^^  ^^7  ^  made  and  the  money  to  which  suitors  are 
c.  108,  •.  45.'  entitled  shall  be  paid  out  upon  demand  (in  cash  if  required)  on  three 
days  at  the  least  in  each  week,  such  days  to  be  fixed  by  the  registrar 
from  time  to  time  with  the  approbation  of  the  judge,  and  to  be  printed 
or  written  on  the  plaint  note;  provided  that,  for  the  purpose  of 
enabling  the  registrar  to  furnish  the  list  of  balances  in  the  ledgers 
according  to  the  requirements  of  the  commissioners  of  her  Majesty's 
treasury,  no  searches  shall  be  made  or  money  paid  out  of  court  during 
one  week  in  each  year,  of  which  week  due  notice  shall  be  affixed  in 
some  conspicuous  place  in  the  office  of  the  registrar. 

c.  95,  •.  82.'  ^^*  Whenever  money  is  paid  into  or  deposited  in  court,  whether 
19  ft  20  Vict,  before  or  after  judgment,  an  acknowledgment  in  writing  of  such  pay- 
c.  108,  •.  46.   ment  or  deposit  shall  be  given  on  the  summons  or  on  the  order. 

0  ft  'o  Vict  ^^*  ^^^  ^^  books  of  the  court,  including  the  bankers'  book  and 
c.  95,  t.  S7. '   cash  book,  shall  at  all  times  be  open  to  the  inspection  of  the  treasurer. 

19.  No  registrar,  deputy  registrar,  r^strar's  clerk,  bailiff,  broker, 
or  other  officer  of  the  court,  and  no  partner  or  derk  of  any  such 
officer,  shall,  on  account  of  suitors,  sign  the  ledger,  or  any  other  book, 
or  receive  money,  or  otherwise  act  as  an  agent  for  that  purpose. 

20.  No  registrar,  deputy  registrar,  registrar's  derk^  bailiff,  broker, 
or  other  officer  of  the  court,  or  any  practising  attorney,  or  derk  of 
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fuch  attorney,  shall  become  garety  in  any  eaae  where,  by  the  practice 
#f  the  court,  security  is  reqoired. 

High  BallifTs  Duties. 

21.  WheneTer  the  high  bailiff  does  not  attend  any  sitting  of  the  q  j^  lo  Vict. 
court,  the  cause  of  his  absence  shall  be  entered  by  the  registrar  on  the  c  05,  a.  ss. 
minutes  of  the  next  succeeding  court. 

22.  The  high  bailiff  shall  keep  books  and  make  returns  in  the  forms  ib. 
set  forth  in  the  schedule. 

23.  The  high  bailiff,  or  an  under  bailiff,  of  the  court,  shall  attend,  ib. 
for  the  purpose  of  receiving  summonses,  or  for  the  performance  of 
other  duties,  at  the  office  of  the  registrar,  once  at  least  every  day ; 
and  shall  compare  and  examine  the  copy  of  each  summons  delivered 

to  him  by  the  registrar,  so  as  to  enable  him  to  prove  its  correctness. 

24.  The  high  bailiff  shall  serve,  or  cause  to  be  served,  process  sent  g  Se  w  Vict, 
to  him  for  service  from  other  courts,  and  where  he  shall  be  unable  to  c.  »fi,  n.  61,' 
swear  the  affidavit  of  service  or  non- service  before  the  judge  or  re-  ^• 
gistrar,  he  shall  be  repaid,  by  the  treasurer  of  his  court,  the  one 

shilling  paid  by  him  to  the  commissioner  for  taking  the  affidavit. 

25.  If  the  service  of  the  summons  has  been  personal,  the  bailiff  9ic\o  Vict, 
who  served  the  same  shall  indorse  on  the  copy  of  the  summons  de-  c-  ^*  "•  ^• 
livered  to  him  by  the  registrar,  the  fact  and  mode  of  such  service ;  and 

if  the  service  has  not  been  personal,  he  shall  indorse  on  the  copy  of 
the  summons  the  statement  which  has  been  made  by  the  person  to 
whom  the  summons  was  delivered,  or  other  circumstances  from  which 
it  may  be  inferred  that  the  service  of  the  summons  has  come  to  the 
knowledge  of  the  defendant,  and  if  the  summons  has  not  been  served, 
the  bailiff  shall  indorse  on  such  copy  the  fact,  and  the  reason  of  such 
Don-serrice,  and  shall  deliver  it  to  the  registrar,  with  the  list  of  sum- 
monses mentioned  in  the  next  role  but  one,  unless  the  judge  shall  other- 
wise order,  and  such  copy  shall  be  produced  at  the  time  of  the  trial  by 
the  registrar  or  high  bailiff,  as  the  judge  may  require. 

26.  Where  the  summons  is  required  to  be  served  in  a  foreign  district,  g  gc  lo  Vict. 
by  the  bailiff  of  that  district,  he  shall,  nine  days  at  least  before  the  c.  us,  a.  on. 
return- day  of  the  summons,  transmit  the  copy  thereof  to  the  registrar  Form,  u. 
of  the  home  court,  with  an  affidavit  of  such  service  if  the  summons 

has  been  served ;  and  if  it  has  not  been  served,  he  shall  return  the 
summons  with  an  affidavit  stating  why  it  has  not  been  served ;  and 
the  affidavit  shall  state  the  same  particulars  as  to  service  or  non- 
service  as  are  required  by  the  last  rule  to  be  indorsed  on  a  summons ; 
and  if  such  affidavit  be  defective,  the  bailiff  shall  amend  the  same  at  •Rv'^t  ss. 
his  own  expense,  in  conformity  with  the  direction  of  the  judge  of  the 
home  court. 

27.  Eight  days  before  the  day  of  holding  any  court,  the  high  bailiff  9  ac  10  Vict. 
shall  deliver  to  the  registrar  a  Ust  of  all  summonses  on  plaints  before  ®'  ^>  *•  ^^' 
judgment,  issued  to  him,  returnable  at  such  court,  and  such  return  shall 

state  the  mode  of  service  or  the  cause  of  non-«ervice  of  each  sum- 
mons, and  the  high  bailiff  shall,  at  the  same  time,  unless  the  judge 
shall  otherwise  order,  deliver  to  the  registrar  the  copy  of  every  such 
summons  which  has  been  served,  and  the  summons  itself  when  not 
served. 

28.  Where  a  summons  has  not  been  serred,  and  the  summons  re-  lb. 
mains  in  the  hands  of  the  bailiff,  he  shall,  at  the  time  of  making  out 

the  list  aforesaid,  give  notice  to  the  plaintiff  of  the  fact  of  suoh  non-  Famtt  7. 
serviee  in  the  fbrm  set  forth  in  the  schedule. 

29.  The  high  bailiff  shall  enter  in  "  The  Order  Book"  all  orders 
for  the  payment  of  money  or  costs,  or  both,  which  he  shall  have  re- 
ceived, and  the  date  on  which  he  shall  have  caused  the  same  to  be 
posted. 
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0  &  10  Vict.  30.  The  high  bailiff  shall  enter  in  "  The  High  Bailiff*!  Warrant 
c.  »&,  H.  33  Book"  every  warrant  which  he  has  been  required  to  execute,  and 
^^  ^'  shall  ttate  from  time  to  time  therein  what  he  shall  have  done  under 

each  warrant,  and  if  the  same  be  not  executed  within  one  calendar 
month  from  the  daj  of  its  delivery  to  him.  why  it  was  not  executed; 
and  the  high  bailiff  shall,  at  all  reasonable  times,  give  to  a  suitor 
every  information  that  he  may  reasonably  require  as  to  the  execu- 
tion or  non-execution  of  any  warrant,  which  has  been  issued  at  his 
Instance. 

31.  Every  bailiff  levying  or  receiving  any  money  by  virtue  of  any 
process  issuing  out  of  the  court  of  wldch  he  is  bailiff,  shall,  within 
twenty-four  hours  from  the  receipt  thereof,  pay  over  the  same  to  the 
registrar  of  such  court,  and  shall  file  such  process  and  retain  the  same 
in  his  custody. 
0  ft  10  Vict.  32.  Whenever  a  warrant  required  to  be  executed  in  a  foreign  dis- 
c.  95,  ss.  83  trict  has  not  been  executed  within  one  calendar  month  from  the  day 
and  104.  ^  £^  delivery,  the  bailiff  of  the  foreign  court  shall,  on  the  day  after 
the  termination  of  such  month,  make  a  return  to  the  registrar  of  the 
home  court  of  what  he  shall  have  done  under  such  warrant,  and  why 
it  has  not  been  executed,  and  when  the  same  warrant  has  not  been 
executed  during  the  time  it  is  in  force,  such  bailiff  shall  return  the 
same  to  the  registrar  of  the  home  court  within  twenty-four  hours  from 
the  expiration  of  such  time,  and  shall  indorse  on  such  warrant  the 
reason  why  the  same  could  not  be  executed,  and  he  shall  sign  such 
indorsement,  but  the  bailiff  shall  return  such  warrant  to  the  home 
court  at  any  time,  although  unexecuted,  if  he  shall  be  directed  to  do 
so  by  the  registrar  of  the  home  court,  or  shall  give  such  information 
as  such  registrar  may  require  in  the  matter  of  the  warrant. 

Plaint. 

0  ft  10  Vict.       33.  Every  plamt  shall  be  entered  in  the  "  Plaint  Book,"  before 

c.  99,  s.  s9.     issuing  the  summons. 

34.  Where  the  plaintiff  is  unacquainted  with  the  defendant's  Chris* 
tian  name,  the  defendant  may  be  described  by  his  surname,  or  by  his 
surname  and  the  initial  of  his  Christian  name,  or  by  such  name  as  he 
is  generally  known  by,  and  the  defendant  may  be  so  described  in  the 
summons ;  and  in  the  event  of  the  plaintiff  or  defendant  not  appearing, 
the  proceedings  under  sects.  79  and  80  of  9  &  10  Vict.  c.  95,  may  he 
taken  as  if  the  true  Christian  name  and  surname  had  been  stated  in 
the  summons,  and  all  subsequent  proceedings  thereon  may  be  taken  in 
conformity  with  such  description,  but  without  prejudice  to  any  amend- 
ment made  at  any  future  time  by  direction  of  the  judge. 

Particulars. 

p&  10  Viet.         35.  On  entering  the  plaint,  the  plaintiff  shall  in  all  cases,  where 
c.  09,  ■.  09.      the  sum  sought  to  be  recovered  shall  exceed  forty  shillings,  deliver  at 
the  office  of  the  registrar  as  many  copies  of  a  statement  of  ,the  par- 
ticulars of  his  demand  or  cause  of  action  as  there  are  defendants,  and 
an  additional  copy  to  be  filed,  and  where  the  demand  exceeds  fifty 
9  ft  10  Vict,    pounds,  but  the  plaintiff  desires  to  abandon  the  excess  or  to  admit  a 
e.95,  a.  03.     Bet-off»  and  sues  m  a  county  court  for  the  residue,  the  abandonment 
c'losl^t^s?*  ^^       admission  of  the  set-off  shall  be  entered  on  the  pardcuiars  before 
*  .   g^f^^ .  m^  ^  ^  jjgg^  ^Q  particulars  shall  be  deemed  part  of  the 

summons. 
8  fc  9  Will.  S,      36.  In  actions  for  penalties  to  secure  the  performance  of  covenants, 
c.  11.  within  the  meaning  of  the  8  &  9  WilL  3,  c.  11,  the  plaintiff  shall  de« 

Uver  particulars  of  the  breaches  on  which  he  relies,  in  the  same  man- 
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ner  as  required  b  j  the  last  rule,  which,  when  deliyered,  shall  be  deemed 
part  of  the  Bommona ;  and  if  the  ooart  shall  be  of  opinion  that  the 
plaintiff  ia  entitled  to  reooveri  judgment  shall  be  entered  for  the 
penalty,  where  the  penalty  does  not  exceed  the  amount  over  which 
the  court  has  jurisdiction ;  and  where  the  penalty  does  exceed  such 
amount,  then  for  the  amount  over  which  the  court  has  jurisdiction, 
and  an  entry  shall  be  made  on  the  minutes,  of  the  damages  awarded  to 
the  plaintiff,  and  execution  may  issue  for  the  amount  of  such  damages ; 
and  in  case  of  subsequent  breaches,  the  plaintiff  may  enter  a  plaint 
and  sue  out  a  summons  in  the  nature  of  a  scire  fiMaaa  on  such  judg- 
ment, and  shall  detiver  particulars  of  such  subsequent  breaches  in  the 
manner  before  mentioned,  and  which  shall  be  deemed  part  of  such 
summons* 

37.  If  the  amount  claimed  in  any  case  include  a  fraction  of  a  penny, 
such  fraction  shall  not  be  entered  in  the  books  of  the  court,  and  judg- 
ment shall  not  be  given  for  such  fraction. 

Plaint  Note. 

38.  At  the  time  of  entering  the  plaint,  the  registrar  shall  gi? e  to  the  g  jc  10  Vict, 
plaintiff  or  his  attorney  or  agent  a  note  under  Uie  seal  of  Uie  court,  c.  OS,  •.  so. 
according  to  the  form  in  the  schedule ;  and  no  money  shall  be  paid  Form,  3. 
out  of  court  to  the  plaintiff  or  his  attorney  or  agent,  unless  on  pro- 
duction of  such  note,  provided  that  in  the  event  of  such  note  being 

lost  or  destroyed  no  money  shall  be  paid  to  any  person  unless  it  be 
proved  on  oath  to  the  satisfaction  of  the  registrar  that  the  person 
applying  is  the  plaintiff  or  his  agent  authorised  in  that  behalf. 

Summons  to  appear  to  a  Plaint. 

39.  The  summons  to  appear  to  a  plaint  shall  be  in  the  fbrm  set  o&iovict. 
forth  in  the  schedule,  and  shall  be  dated  of  the  day  on  which  ih»e.9G,B.ao. 
plaint  was  entered,  and  the  date  thereof  shall  be  the  commencement  of  Form,  3. 
the  suit. 

40.  Such  summons  may  be  returnable  either  at  the  next  court  after 
the  entry  of  the  plaint,  or  by  leave  of  the  court  or  registrar  at  any  sub- 
sequent court  to  be  held  within  three  calendar  months. 

41.  Hie  registrar  shall  not  issue  a  summons  under  sect.  15  of  19 fc soviet. 
19  &  20  Vict  c.  108,  unless  he  is  satisfied  by  statement  on  oath  that  c  I06,i.  ifi. 
the  party  applying  has  a  cause  of  action,  and  that  the  whole  of  such 

cause  arose  within  the  home  district. 

42.  Where  a  summons  is  issued  by  leave  of  the  judge  or  registrar, 
the  words  "  by  leave  of  the  court"  or  "  by  leave  of  the  registrar,"  as 
the  case  may  be,  shall  be  written  on  the  face  of  the  summons. 

43.  Where  a  summons  has  not  been  served,  successive  summonses  Saoceisive 
may  be  issued  without  entering  a  new  plaint,  unless  the  non-service  •ummoDaei. 
has  been  caused  by  the  Isct  of  ti^  defendant's  having  removed  from  the 
address  given  before  the  entry  of  the  pUint,  or  unless  the  plaintiff  shall 

have  given  a  wrong  or  insufficient  address,  but  if  the  bailiff  shall 
ascertain  that  the  ddfendant  has  removed  to  some  other  place  within  the 
district  of  the  court,  be  shall  serve  the  summons  at  such  other  place* 
indorsing  on  tibe  copy  thereof  the  new  address ;  and  the  successive 
Bumny»ns  or  summonses  shall  bear  the  same  date  and  number  as  the 
summcms  first  issued,  which  date  and  number  shall  be  written  in  red 
ink  in  the  '*  plaint  book,"  and  such  summonses  shall  be  a  continuance 
of  the  first  summons ;  provided  that  no  successive  summons  shall  be 
issued  on  a  plaint  which  has  been  entered  more  than  three  months. 
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Service  of  Sammons  to  appear  to  a  Plaint. 

44.  A  sammons  to  appear  to  i  plaint,  where  it  is  to  beserred  in  the 
home  district,  should,  in  order  to  ensure  its  service,  be  delivered  to  the 
bailiff  at  least  twelve  clear  days,  and  where  it  is  to  be  served  in  a 
foreign  district  fifteen  clear  days,  but  it  shall,  in  either  case,  be  served 
at  least  ten  clear  days,  before  the  return-day  thereof ;  provided  that  a 
summons  may  be  issued  at  any  time  before  the  return-day,  on  pro- 
duction by  the  plaintiff  to  the  n^trar  of  an  affidavit  showing  that  the 
defendant  is  about  to  remove  out  of  the  ordinary  jurisdiction  of  the 
court ;  and  service  of  snch  anmmons  at  any  time  before  the  return-day 
may  be  deemed  good  service,  if,  at  the  hearing,  the  judge  is  satisfied 
on  the  evidence  on  oath  before  him,  that  snch  party  was  about  to 
remove  out  of  the  ordinary  juriadiction  of  the  court,  but  in  every  such 
case,  whether  such  proof  be  given  or  not,  the  judge  may,  in  his  dis* 
cretion,  and  on  such  terms  as  he  shall  think  fit,  adjourn  the  hearing. 

45.  The  service  of  the  summons,  except  in  the  cases  hereinafter 
specially  provided  for,  shall  be  either  personal,  or  by  delivering  the 
same  to  some  person,  apparently  sixteen  years  old,  at  the  house  or 
place  of  dwelling,  or  place  of  business,  of  the  defendant ;  but  no  place 
of  business  shall  be  deemed  the  place  of  business  of  the  defendant  unless 
he  shall  be  the  master  or  one  of  the  masters  thereof. 

46.  Where  a  defendant  is  living  or  serving  on  board  of  any  ship  or 
vessel,  it  shall  be  sufficient  service  to  deliver  the  summons  to  the 
person  on  board  who  is,  at  the  time  of  such  service,  apparently  in 
charge  of  such  ship  or  vessel, 

47.  Where  a  defendant  is  residing  or  quartered  in  any  bamcks,  and 
serving  her  Majesty  aa  a  soldier  or  marine,  it  shall  be  sufficient  service 
to  deliver  the  summons  at  the  barracks  to  the  adjutant  of  the  corps, 
or  to  any  officer  or  Serjeant  of  the  company  or  troop  to  which  such 
soldier  or  marine  belongs. 

48.  Where  a  defendant  is  a  prisoner  in  a  gaol,  it  shall  be  sufficient 
service  to  deliver  the  summons  at  the  gaol  to  the  governor  or  any 
person  appearing  to  be  the  head  officer  in  charge  thereof. 

49.  Where  a  defendant  is  working  in  any  mine  or  other  works  nnder^ 
ground,  it  shall  bo  sufficient  aervioe  to  deliver  the  summons,  at  the  mine 
or  works,  to  the  engine-man,  banks-man,  or  other  person  apparently 
in  charge  of  the  mine  or  works. 

50.  Where  the  ddlendant  is  employed  and  dwells  in  any  lunatic  or 
other  public  asylum,  or  in  any  common  gaol  or  house  of  corrfction.  It 
shall  be  sufficient  service  to  deliver  the  summons  to  the  gate-keeper 
or  lodge-keeper  of  the  asylum,  gaol,  or  house  of  correction. 

51.  Service  of  the  summons  may  be  effected  on  a  railway  company 
or  other  corporation  by  delivering  the  summons  to  a  secretary,  station 
master,  or  clerk  of  the  defendant,  at  any  sUtion  or  office  of  the 
defendsnt  within  the  district  of  the  court  in  which  the  summons  is  to 
be  served. 

52.  Where  a  defendant  keeps  his  house  or  place  of  dwelling  or  place 
of  business  doted,  in  order  to  prevent  a  bailiff  from  serving  the  sum- 
mons. It  shall  be  sufficient  service  to  affix  soch  summons  on  the  door 
of  such  house  or  place  of  dwelling  or  place  of  business. 

53.  Where  a  bailiff  is  prevent«l  by  the  violence  or  threats  of  the 
defendant,  or  of  any  other  person  or  persona  in  concert  with  him, 
from  personally  serving  such  summons,  it  shall  be  sufficient  aervioe  to 
leave  such  summons  aa  near  to  the  defendant  as  practicable.       « 

54.  Where  the  summons  has  not  been  served  personally,  or  under 
the  provisions  of  the  last  four  rules,  and  the  defendant  docs  not  appear. 
In  person  or  by  his  attorney  or  agent,  at  the  retnm^day,  the  cause 
may  prooeed  if  the  judge  issatisAed  on  the  evidenoe  on  oath  bofere  him, 
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that  the  seirice  of  such  Bnmmons  has  come  to  the  knowledge  of  the 
defendant  before  the  retarn-daj,  bnt  no  each  evidence  shall  be 
neoessary  in  the  cases  specially  mentioned  in  the  last  four  rules. 

55.  Whenerer  a  summons  has  been  served  in  one  of  the  modes 
hereinbefore  mentioned,  bat  it  appears  that  it  has  come  to  the  know- 
ledge of  the  defendant  less  than  ten  clear  days  before  the  return-day, 
the  cause  may,  at  the  discretion  of  the  judge,  proceed  or  be  adjourned, 
whether  the  defendant  appears  or  not  at  the  hearing. 

56.  The  twelve  rules  preceding  this  rule  shall  not  apply  to  summonses  Rules,  44  to 
issued  under  sect.  28  of  19  &  20  Vict.  c.  108,  or  under  "  The  Sum-  ^• 

mary  Procedure  on  Bills  of  Exchange  Act,  1855." 

57.  Where  a  summons  shall  issue  under  sect.  18  of  19  &  20  Vict.  Metropolitan 
c.  108,  the  same  shall  be  served  by  the  bailiff  of  the  district  within  which  districts, 
the  defendant  shall  dwell  or  carry  on  business,  unless  the  judge  shall 

in  each  case  otherwise  specially  order ;  provided  that  this  rule  shall  not 
interfere  with  the  general  power,  now  vested  in  the  bailiff  of  the  court 
from  which  the  summons  has  issued,  to  serve  the  same  within  500 
yards  of  the  boundary  of  his  district 

58.  The  abore  rules  as  to  the  mode,  but  not  those  as  to  the  time,  of 
service  of  summonses  to  appear  to  a  phunt,  shall  apply  to  the  mode  of 
«enrice  of  all  summonses  whatsoever,  except  where  otherwise  directed 
by  statute  or  by  these  rules. 

59.  No  summons,  order,  or  other  process  or  notice,  shall  be  served 
on  Sunday,  Christmas  Day,  or  Good  Friday,  or  on  any  day  appointed 
by  royal  proclamation  for  a  public  fast,  humiliation,  or  thanksgiving ; 
but  such  days  shall  be  counted  in  the  computation  of  the  time  required 
by  these  rules  in  respect  of  such  service. 

Objection  to  Jurisdiction. 

60.  A  defendant  intending  to  avail  himself  of  the  power  given  by  10  &  so  Vict, 
sect.  39  of  19  &  20  Vict.  c.  108,  to  object  to  an  action's  being  tried  in  c- 106»  *•  ^^ 
the  county  court,  shall  give  notice  personally  or  by  post  of  such 
intention  to  the  registrar  and  to  the  plaintiff,  five  clear  days  before  the 
return-day  of  the  summons,  according  to  the  form  set  forth  in  the  Form,  SO. 
Schedule  ;  and  shall  therein  name  the  parties  whom  be  proposes  to  be 

his  sureties,  or  state  therein  his  willingness  to  deposit  money  in  lieu  of 
giving  security,  and  if  he  shall  fail  to  g^ve  such  security  or  make  such 
deposit  before  the  return-day,  or  shall  fail  to  give  such  notice  of  his 
intention  to  object  as  aforesaid,  he  shall  not  be  entitled  to  object  to 
the  action's  being  tried  in  the  county  court. 

Payment  in  Court  before  Judgment 

61.  Where  the  defendant  is  desirious  of  paying  money  into  court,  o&  iu  Vfct 
it  shall,  except  where  otherwise  expressly  provided,  be  paid  five  clear  c.  05,  i.  92. 
days  before  the  return-day  of  the  summons,  with  court  fees  pro-  Forms,  18, 
portionate  to  the  amount  paid  in,  and  the  attorney's  costs  where  the  ^^• 
amount  paid  in  exceeds  twenty  pounds  ;  and  the  registrar  shall  within 
twenty-four  hours  from  the  time  of  Sudh  payment  send  to  the  plaintiff 

notice  th.reof  by  post :  provided,  that  at  any  time  before  the  return- 
day  the  defendant  may  pay  money  into  court,  with  such  costs  as 
aforesaid,  and  the  registrar  shall  give  notice  thereof  to  the  plaintiff  as 
aforesaid ;  but  where  money  is  so  paid  in  less  than  five  clear  days 
before;  the  return -day,  it  shall  be  lawful  for  the  court  to  order  the 
defendant  to  pay  such  costs  as  the  plaintiff  shall  have  incurred  in 
preparing  for  trial,  before  the  notice  of  such  payment  was  received  by 
him,  or  in  attending  the  court. 

62.  If  the  plaintiff  elect  toaooept.  In  fuH  satisfaction  of  his  claim,  oic  lo  Vi(« 
including  costs,  such  money  as  shall  have  been  paid  into  court  by  the  c.  03>  a.  82^ 
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defendant,  and  shall  tend  to  the  regiatrar  and  to  the  defendant  by  posfe» 
or  leave  at  the  registrar's  office  and  at  the  defendant's  place  of  dwelling 
Form,  43.  q^  pi^ce  of  basiness,  a  written  notice,  stating  such  acceptance,  within 
sacn  reasonable  time  before  the  return-day  as  the  time  of  payment  by 
the  ddiendant  has  permitted,  the  action  shall  abate,  and  the  plaintiff 
ahali  not  be  liable  to  any  farther  costs.  Bat  in  deiknlt  of  soch  notioei 
from  the  plaintiff,  the  caase  may  proceed. 

Inspection  of  Documents. 

63.  Where  in  any  action,  the  plaintiff  or  defendant  la  dflsirons  of 
inspecting  any  written  or  printed  docament  or  instrument,  in  whidi  he 
has  an  interest,  and  to  the  production  of  which  he  is  entitled  for  the 
porposes  of  the  action,  and  whidi  shall  be  in  the  possession  or  power 
or  under  the  control  of  the  other  party,  such  plaintiff  or  defendant  may, 
fire  dear  days  before  the  day  of  hearing,  give  notice  to  the  other  party, 
by  post  or  otherwise,  that  he  or  his  attorney  desires  to  inspect  any 
such  document  or  instrument,  describing  the  same,  at  any  place  to  be 
appointed  by  the  other  party ;  and  if  such  other  puty  shall  neglect  or 
reniae  to  appoint  such  place,  or  to  allow  such  pl^tiff  or  defendant  or 
his  attorney  to  inspect  such  document  or  instrument  within  three  days 
after  recdving  such  notice,  the  judge  may,  in  his  discretion,  on  tiie  day 
of  hearing,  adjourn  the  cause  and  make  such  order  as  to  costs  as  he 
shall  thixuc  fit. 

Withdrawal  by  Plaintiff. 

64.  If  the  plaintiff  be  desirous  of  not  proceeding  In  the  cause,  he 
may  give  notice  thereof  to  the  registrar  and  to  the  defendant  by  poet ; 
and  after  the  receipt  of  sudi  notice,  the  defendant  shall  not  be  entitled 
to  any  ftirther  costs  than  those  incurred  up  to  the  recdpt  of  such  notice, 
unless  the  judge  shall  otherwise  order. 

Cause  sent  for  Trial  from  a  Superior  Court* 

10  ft  to  Viet.  65.  Where  any  action,  under  sect  26  of  19  &  20  Vict.  c.  108,  Is 
c.  108, 1.  80.  ordered  to  be  tried  in  a  county  court,  the  registrar  of  the  county  court 
Fomu,  33»  mentioned  in  the  order  shall  enter  the  same  in  the  minute-book  of  the 
47.  court  for  hearing  on  the  day  appointed  by  the  judge  of  such  court,  and 

the  same  fee  shall  be  taken  for  the  hearing  thereof  as  if  a  plaint  in  the 
action  had  been  originally  entered  in  the  county  court. 

Defences. 

0  ic  10  Vict.  66.  Where  the  defendant  intends  to  rely  on  a  set-off,  infancy,  corer- 
c.  0ft,  B.  70.  ture  of  defendant,  statute  of  limitations,  or  discharge  of  ddTendant 
under  a  bankrupt  or  insoWent  act,  hia  notice  shaU  contain  the  particu- 
lars herdnafter  mentioned  with  reference  to  such  grounds  of  defence : 
provided,  that  in  case  of  non-compliance  with  those  rules  which  apply 
to  sudi  six  grounds  of  defence,  ana  of  the  plaintiff's  not  consenting  at 
the  hearing  to  permit  the  defendant  to  avail  himself  of  such  defence, 
the  judge  may,  on  such  terms  as  he  shall  think  fit,  adjourn  thn  hearing 
of  the  cause  to  enable  the  defendant  to  give  such  notice. 

1 4e  10  Vkt.  67.  Where  a  defendant  intenda  to  set  off  any  debt  or  demand 
c.  96,  •.  70.  alleged  to  be  due  to  him  by  the  plaintiff,  he  shall  give  notice  thereof  in 
F^rm,  St.      writing  to  the  registrar  of  the  court,  and  deliver  to  lum  a  atatement  of 

the  particulars  of  sudi  iet-off|  at  least  five  dear  days  before  the  retnm- 

day  of  the  lummons. 
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68.  Where  a  defcndant  intonds  to  rely  on  th»  defcaoe  of  in&Dcy,  he  »  ft  to  Viet. 
•hall  give  notioe  thereof  in  writiDg  to  the  regiftrar  of  the  court,  at  leaat  <^-  <*&>  ••  76. 
fiTe  dear  days  before  the  letani-day  of  the  mmmoBe,  eettfaig  forth  in  Form,  ii. 
sacfa  notioe  the  place  and  date  of  bia  birth,  so  fcr  aa  he  is  able. 

69.  Where  a  defendant  intends  to  rdj  on  the  defence  of  ooTertore,  o  ^  lo  vict. 
she  shall  give  notioe  thereof  in  writing  to  the  registrar  of  the  court,  at  e.  95,  a.  70. ' 
least  five  dear  days  before  the  return-day  of  the  summons,  setting  forth  Farm,  si. 
in  sodi  notioe,  bo  fiur  as  ihe  is  able,  the  place  and  date  of  marriage, 
together  with  the  diriatian  name  and  somame  of  her  husband. 

70.  Where  a  defendant  intends  to  rdy  on  the  defence  of  any  statute  o  &  io  Vict. 
of  limitations,  he  shall  giye  notioe  thereof  in  writing  to  tiie  registrar  c.  sa,  •.  to. 
of  the  court,  at  kast  fire  dear  days  before  the  return-day  of  the  Form,  si. 
sommons. 

71.  Where  a  defendant  intends  to  rdy  on  tiie  defence  of  a  discfaaige  9  &  lo  Vict, 
under  any  statute  relating  to  bankrupts,  or  for  the  relief  of  insoWent  c.  09,  a.  70. 
debtors,  be  shall  give  notioe  thereof  in  writing  to  the  registrar  of  the  Form,  si. 
court,  at  least  five  dear  days  before  the  return-day  of  &  summons, 

setting  forth  in  such  notioe  the  date  of  hia  certificate,  discharge,  or 
final  order,  and  the  court  by  which  such  certificate,  disdiaige,  or  final 
order  was  granted  or  made. 

72.  In  all  cases  mentioned  in  the  last  aiz  rules,  the  party  thereby 
required  to  give  the  notice  shall,  unless  otherwise  expressly  ordered,  at 
leaat  five  dear  days  before  the  day  of  hearing,  ddiver  to  the  registrar 
of  the  court  as  many  copies  thereof  as  there  are  opposite  parties,  and 
an  additional  copy  to  be  filed ;  and  the  registrar  shall,  within  twenty- 
four  hours  from  the  time  of  recdring  the  same,  transmit  by  post  one 
copy  of  such  notice  to  each  of  the  opposite  parties. 

73.  Where  the  defence  is  a  tender,  such  defence  shall  not  be  avail- 
able unless,  before  or  at  the  hearing  of  the  cause,  the  defendant  pays 
into  court  (which  may  be  without  costs)  the  amount  alleged  to  have 
been  tendered. 

Evidence. 

74.  Summonses  to  witnesses  may  be  issued  without  leave  of  the  0  &  10  vict. 
court,  to  be  served  dther  in  the  home  or  in  any  foreign  district.  c.  96^  a.  so. 

75.  It  shall  be  suffident  if  a  summons  to  a  witness  be  served  a  Forms,  4,  ss. 
reasonable  time  before  the  actual  hearing. 

76.  Where  dther  party  proposes  to  give  a  judgment  of  a  superior 
court  or  any  other  document,  whether  printed  or  written,  in  eridence, 
he  may,  by  a  demand  in  writing  made  a  reasonable  time  before  the 
hearing,  require  the  other  party  to  admit  (saving  all  just  exceptions  to 
the  admissibility  of  sudi  document  in  evidence)  the  document  to  be 
read  in  evidence  without  proof;  and  if  such  demand  be  not  made  no 
costs  of  proving  such  document  shall  be  allowed,  unless  the  judge  shall 
otherwise  order.  If  such  demand  be  not  complied  with,  and  the  judge 
think  it  reasonable  that  the  admission  should  have  been  made,  the 
party  refusing  shall  bear  the  expense  of  proving  such  document  what- 
ever may  be  the  event  of  the  cause. 

Jury. 

77  •  Notice  of  demand  of  a  jury  shall  be  made  In  writing  to  the  oiciovict. 
registrar  of  the  court  three  dear  days  before  the  day  of  hearing,  and  the  ^'  ^  >•  70. 
summonses  to  the  intended  jurors  shall  be  delivered  to  the  bailiff  Forms,  84  to 
forthwith.  *7. 

76.  Where  notice  of  a  demand  of  a  jury  has  not  been  given  in  due  0  Jt  lo  Vict. 
time,  or  if  at  the  hearing  both  parties  desire  to  try  by  a  jury,  the  judge  c*  ^  >•  70. 
may,  on  such  terms  as  he  shab  think  fit,  adjourn  the  cause  in  order 
that  the  necessary  steps  for  such  trial  may  be  taken,  and  the  trial  shall 
take  place  accordingly. 
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08c  10  Vict.        79.  Cuei  of  interpleader  and  of  replerm  maj,  at  tbe  Imtanee  of 

c.  95, ».  79.  either  party,  be  tried  by  a  jury. 

9&  10  Vict.        80*  ^he  number  of  jurymen  summoned  to  attend  at  a  court  for  the 

c.  05^8. 72.  trial  of  causes  shall  be  ten,  unless  the  judge  shall  otherwise  order. 

Adjournment  of  Cause. 

9  &  10  Vict.         81.  Hie  parties  to  any  cause,  at  any  time  before  the  cause  is  called 
c.  9S,  1. 81.      on,  may,  by  consent  and  without  payment  of  any  hearing  fee,  postpone 
the  hearing  to  such  subsequent  court  has  the  judge  shall  direct. 

82.  Where  a  cause  is  adjourned,  no  order  of  adjournment  shall  be 
served  on  either  party,  unless  by  direction  of  the  judge. 

83.  When  anything  required  by  the  practice  of  the  court  to  be  done 
by  either  party,  before  or  during  the  bearing,  has  not  been  done,  the 
judge  may,  in  his  discretion,  and  on  such  terms  as  he  shall  think  fit, 
adjourn  the  hearing  to  enable  tbe  party  to  comply  with  the  practice. 


19  &  «0  Vict. 
c.  lOd  ;  and 
18  Ac  10  Vict. 
c.  67. 

IS  k  14  Vict, 
c.  01,  B.  10. 

Formy  41. 


15  &  16  Vict, 
c.  54,  8.  10. 


15  &  16  Vict. 
C.  54,  8. 10. 


FoTtn^t  30, 
40. 


9  4c  10  Vict, 
c.  95,  8.  08. 


Hearing. 

84.  Where  a  summons  has  issued  under  sect.  28  of  19  &  20  Vict  e. 
108,  or  under  the  bills  of  exchange  act,  1855,  and  judgment  is  allowed 
to  go  by  default,  the  fee  to  be  taken  is  one  shilling  in  the  pound. 

85.  If  at  the  return-day  of  a  summons,  or  at  any  adjournment  of 
the  court  at  which  it  is  returnable,  the  plaintiff  does  not  appear,  and 
the  defendant  does  appear  and  does  not  admit  the  plaintiiTs  demand, 
the  judge  may,  in  his  discretion,  award  to  the  defendant  costs,  in  the 
same  manner,  and  to  the  same  amount,  as  to  counsel,  attorney, 
witnesses,  and  other  matters,  as  if  the  cause  had  been  tried,  but  no 
hearing  fee  shall  be  charged. 

86.  No  attorney  shaU  be  allowed  to  appear  for  any  person  in  a 
county  court,  untU  he  has  signed  a  roll  or  book  to  be  kept  by  the 
registrar  for  that  purpose,  but  no  fee  shall  be  payable  for  that  purpose, 
and  he  shall,  once  in  every  year,  if  required  by  the  registrar,  produce 
his  certificate  for  the  year  to  the  registrar,  who  shall  note  the  fact  on 
the  roll. 

87.  It  shall  not  be  necessary  for  either  party,  previous  to  the  hearing, 
to  give  notice  to  the  other,  or  to  the  court,  of  his  intention  to  employ 
a  barrister  or  attorney  to  act  as  his  advocate  at  the  hearing,  and  the 
allowance  of  costs  for  such  barrister  or  attorney  shall  not  be  affected  by 
such  want  of  notice. 

88.  The  provisions  of  15  &  16  Vict.  c.  54,  sect  10,  as  to  the  persona 
who  shall  be  allowed  to  appear  for  any  party  in  any  proceeding  in  the 
county  courts,  shall  apply  to  all  proceedings  in  insolvency  and  for  pro- 
teciion,  and  to  all  other  matters  which  may  come  before  the  court 

89.  Where  an  infant  defendant  appears  at  the  hearing,  and  names  a 
person  willing  to  act  as  guardian,  and  who  then  assents  so  to  act,  suck 
person  shall  be  appointed  guardian  accordingly ;  but  if  the  defendant 
do  not  name  a  guardian,  &e  judge  may  appoint  any  person  in  court 
willii  g  to  become  guardian,  or  in  default  of  such  person  the  judge  shall 
appoint  tbe  registrar  of  the  court  to  be  guardian,  and  the  cause  shall 
proceed  thereupon  as  if  another  person  had  been« appointed  guardian, 
and  the  name  of  the  guardian  appointed  shall  be  entered  in  the  form 
in  the  schedule,  and  no  responsibility  shall  attach  to  the  persoft  so 
appointed  guardian  at  the  instance  of  the  court. 

90.  Where  a  plaintiff  avails  himself  of  the  provisions  of  sect.  68  of 
9  &  10  Vict.  c.  95,  and  proceeds  against  only  one  or  more  of  several 
persons  jointly  answerable,  the  defendant  or  defendants  sued  may  avail 
hinQself  or  themselves  of  any  set  off  or  other  defence  to  which  he  or 
they  would  be  entitled  if  all  the  persons  answerable  were  made 
defendants. 
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Amendment. 

91.  Where  a  person  other  than  the  defendant  appears  at  the  hearing,  19  Ac  so  vict. 
and  admits  that  he  is  the  person  whom  the  plaintiff  intended  to  charge,  «•  l<^  "•^7- 
his  name  may  be  substituted  for  that  of  the  defendant,  if  the  plaintiff 
consents,  and  thereupon  the  cause  shall  proceed,  as  to  set*off  and  other 
matters,  as  if  such  person  had  been  originally  named  in  the  summons, 

and  the  eosts  of  the  person  originaUy  named  as  defendant  ahall  be  in 
the  discretion  of  the  judge. 

92.  Where  a  party  sues  or  is  sued  in  a  representatiTe  diaracter,  but 
at  the  hearing  it  appears  that  he  ought  to  hare  sued  or  been  sued  in 
his  own  right,  the  judge  may,  at  the  instance  of  either  party  and  on 
such  terms  as  he  shall  think  fit,  amend  the  proceedings  aocordiogly, 
and  thereupon  the  cause  shall  proceed,  as  to  set-off  and  other  matters, 
as  if  the  proper  description  of  the  party  had  been  giten  in  the 
summons. 

93.  Where  a  party  sues  or  is  sued  in  his  own  right,  but  at  the  hearing 
it  appears  that  he  ought  to  hare  sued  or  been  sued  in  a  representatiTo 
character,  the  judge  may,  at  the  iiistanoe  of  either  party,  and  on  such 
terms  as  he  shall  think  fit,  amend  the  proceedings  accordingly,  and 
thereupon  the  cause  shall  proceed,  as  to  set-off  and  other  matters,  as  if 
the  proper  description  of  the  party  had  been  given  in  the  summons. 

94.  Where  the  name  or  description  of  a  plaintiff  in  the  summons  is 
insufficient  or  incorrect,  it  may  at  the  hearing  be  amended  at  the 
instance  of  either  party  by  order  of  the  judge,  on  such  terms  aa  he  shall 
think  fit,  and  thereupon  the  cause  shall  prwjeed,  as  to  set-off  and  other 
matters,  as  if  the  name  or  description  had  been  originally  such  as  it 
appears  after  the  amendment  has  bisen  made. 

95.  Where  the  name  or  description  of  a  defendant  in  the  summons 
is  insufficient  or  incorrect,  and  the  defendant  appean  and  objects  to  the 
description,  it  may  at  the  hearing  be  amended  at  the  instance  of  either 
party  by  order  of  the  judge,  on  such  terms  as  he  shall  think  fit,  and 
thereupon  the  cause  shall  proceed,  as  to  set-off  and  other  matters,  as 
if  the  name  or  description  had  been  originally  such  as  it  appears  siter 
the  amendment  has  been  made ;  but  ii  no  objection  is  taken  to  the 
name  or  description  the  cause  may  proceed,  and  in  the  judgment,  and 
all  subsequent  proceedings  founded  thereon,  the  defenduit  may  be 
named  and  described  in  the  same  manner. 

96.  In  actions  by  or  against  a  husband,  if  a  wife  he  improperly 
joined  or  omitted  as  a  party,  the  summons  may  at  tlte  hearing  be 
amended  at  the  instance  of  either  party  by  order  of  the  judge,  on  such 
terms  as  he  shall  think  fit,  and  thereupon  the  cause  shall  proceed,  as  to 
set-off  and  other  matters,  as  if  the  proper  person  had  beoi  made  party 
to  the  suit. ' 

97.  Where  it  appears  at  the  hearing  that  a  greater  number  of  per* 
sons  hare  been  made  plainiift  than  by  law  required,  the  name  of 
the  person  improperly  joined  may,  at  the  instance  of  either  party,  be 
struck  out  by  order  of  the  judge  on  such  terms  as  he  shall  think  fit, 
and  thereupon  the  cause  shall  proceed,  as  to  set-off  and  other  matters, 
as  if  the  proper  party  or  parties  had  alone  been  made  plaintiffs. 

98.  Where  it  appean  at  the  hearing  that  a  /sit  number  of  persons 
have  been  made  piaintifft  than  by  law  required,  the  name  of  the  omitted 
person  may,  at  the  instance  of  either  party,  be  added,  by  order  of  the 
judge,  on  such  terms  as  he  shall  think  fit,  and  thereupon  the  cause 
shall  proceed,  as  to  set-off  and  other  matters,  as  if  the  proper  persons 
had  been  originally  made  parties ;  and  if  sndi  person  shall,  either  at 
the  hearing  or  at  some  adjournment  thereof,  personally  or  by  writing, 
signed  by  him  or  his  agent,  consent  to  become  a  plaintiff  in  manner 
aforesaid,  the  judge  sh^  then  pronounce  judgment  u  if  iudi  person 
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had  origiQBlly  been  mado  a  plaintiff;  bat  if  inch  person  shall  not  con- 
sent to  become  a  plaintiff  in  manner  aforesaid,  either  at  the  hearing 
or  at  the  adjoomment  thereof,  judgment  of  nonsuit  shall  be  entered. 

99.  Where  it  appears  at  the  heanng  that  a  greater  number  of  persons 
have  been  made  arfendantt  than  by  law  required,  the  name  of  the 
person  improperly  joined  may,  at  the  instance  of  either  party,  be 
strudc  out  by  order  of  the  judge,  on  such  terms  as  he  shall  think  fit, 
and  thereupon  the  cause  shall  proceed,  as  to  set-off  and  other  matters, 
as  if  the  proper  party  or  parties  had  alone  been  made  defendants,  and 
the  cost  of  die  person  improperly  joined  as  a  defendant  shall  be  in  the 
discretion  of  the  judge. 

100.  Where  two  or  more  persons  are  made  defendants,  and  some  of 
them  haye  not  been  serred,  the  name  or  names  of  the  defendant  or 
defendants  who  haye  not  been  senred,  may,  at  the  instance  of  either 
party,  be  struck  out  by  order  of  the  judge,  on  such  terms  as  he  shall 
think  fit ;  and  thereupon  the  cause  shall  proceed,  as  to  set-off  and 
other  matters,  as  if  the  party  or  parties  whose  name  or  names  have  not 
been  struck  out,  had  alone  been  made  defendant  or  defendants. 

Costs. 

0  4c  10  Vict.  101.  The  judge  shall  in  each  case  direct  what  number  of  witnesses 
c.  95,  a.  88.  are  to  be  allowed  on  taxation  of  costs,  between  party  and  party,  and 
Uieir  allowance  for  attendance  shall  in  no  case  exceed  the  highest  rate 
of  the  allowances  mentioned  in  the  scale  in  the  Sdicdule. 
nfciovict.  102.  Hie  costs  of  witnesses,  whether  they  ha?e  been  examined  or 
c.  Qfi,  n.  8J^  not,  aoay,  in  the  discretion  of  the  judge,  be  allowed,  though  they  have 
^*  not  been  summoned. 

103.  Money  paid  into  court  on  a  judgment  shall  be  appropriated 
first  in  satishction  of  the  costs,  and  afterwards  in  satisfaction  of  the 


9  ft  10  Viet.        104.  Costs  of  warrsnts  sgainst  the  goods,  whether  executed  or  un» 
c.  96,  •.  94.     executed,  or  nnproduetiye,  shall  be  allowed  against  the  defendant,  unless 

the  judge  shall  otherwise  direct. 
0  ft  10  Vict.        105.  Costs  of  warrants  of  commitment,  whether  executed  or  nnexe- 
c.09,B.lO8.    euted,  shall  be  allowed  against  the  defendant,  unless  the  judge  shall 

otherwise  direct. 
9«c  10  Vict.        1^*  ^^  possession  fee  shsll  be  payable  where  an  execution  is  psid 
c.  9S,  •.  lOo!    out  at  the  time  of  the  levy ;  but  if  the  oiBoer  shall  necessarily  remain 

hi  possession  more  than  hail  an  hour,  and  the  execution  shall  be  paid 

out  on  the  day  of  levy,  the  possession  fee  for  that  day  shall  be 

charged. 
9  Ic  10  Vict.        107.  No  appraisement  is  to  be  made  until  the  fifth  day  of  the  bailiff's 
c.  95,0. 106.    holding  possession  of  the  goods  under  an  execution,  unless  where  the 

goods  are  of  a  perishable  nature,  or  are  sold  at  the  leanest  of  the  party, 

before  the  expiration  of  four  days,  or  unless  the  gooa  are  remoTed. 

Order. 

108.  Orders  for  payment  of  money  or  costs,  or  both,  and  orders  of 
^^^'  ^       adjournment,  when  directed  to  be  serred,  shall  in  all  cases  be  prepared 

by  the  registrar  of  the  home  court,  and  deliTered  to  the  bailiff,  who 
shall  send  them  by  post  or  otherwise  to  the  parties  on  whom  they  are 
respectiTely  directed  to  be  serred :  provided  always,  that  it  shall  not  be 
necessary  for  the  party  in  whose  fevour  any  order  has  been  made  to 
prove,  previoody  to  his  taking  proceedings  thereon,  that  it  was  posted 
or  reached  the  opposite  party. 

109.  Where  the  court  gives  leave  to  take  any  proceeding,  it  shaO 
not  be  necessary  to  draw  up  any  order,  nor  shall  any  order  be  dimvn 
np  to  warrant  svdi  proceeding. 
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InstalmeDts,  Payment  by. 

110.  When  an  order  if  mada  for  the  payment  of  any  sam  of  money  lO  Jt20  Vict. 
by  inatalmentB,  snch  instalments  shall  be  payable  at  snch  periods  as  ^  ^^  **  ^' 
the  jadge  shaJl  order;  and  if  no  period  be  mentioned,  the  first  shall 

become  due  on  the  twenty-eighth  day  from  the  day  of  making  the  Form,  4ft. 
order;  and  OTery  snooessiTe  instalment  shall  become  dae  at  a  like 
period  of  twenty-eight  da^s  from  the  day  of  the  preTioas  instalments 
becoming  dne ;  and  such  mstalments  shall  be  paid  into  court,  in  ac- 
cordance with  sect.  45  of  19  &  20  Vict  c.  108. 

111.  When  an  order  is  made  for  payment  by  instalments  or  other-  Farm,  fti. 
wise,  the  rcigistrar  shall  giTC  notice  to  the  plaintm  by  post,  in  the  form 

set  forth  in  the  Schednl^  of  every  payment  msde :  prodded  that  such 
notice  shall  not  be  given  where  the  instalment  does  not  exceed  ten 
•hillingB. 

Proceeding  on  a  Judgment  more  than  Six  Years  old. 

112.  No  warrant  against  the  goods,  or  judgment-summons,  shall, 
without  leave  of  the  judge,  issue  on  a  judgment  more  than  six  years 
old,  unless  some  payment  has  been  made  into  court  under  such  judg- 
ment within  twelve  months  previously ;  but  no  notice  to  the  defendant, 
previous  to  applying  for  such  leave,  shall  be  necessary,  and  such 
leave  shall  be  expressed  on  the  warrant  or  summons  under  the  seal  of 
the  court. 

Warrants  of  Execution  against  the  Goods. 

113.  Warrants  of  execution  against  the  goods  shaU  bear  date  on  the  9  ft  lo  vict. 
day  on  which  they  are  issued,  and  shaU  continue  in  force  for  twelve  c-  0fi, ».  iM, 
calendar  months  from  such  date,  and  no  longer.  ^' 

114.  Where  a  defendant  has  made  defoult  in  payment  of  the  whole  9  a  19  Vict. 
amount  awarded  by  the  jadgment,  or  of  an  instalment  thereof,  a  war-  c.  96,  m.  04, 
rant  of  execution,  without  leave  of  the  court,  may  issae  against  his  ^• 
goods;  and  such  execution  shall  be  for  the  whole  amount  of  the  Porm,  fts. 
judgment  and  casta  then  remaining  unsatisfied,  unless  in  the  case  of 
instslments,  the  judge  shall  othenrise  direct  at  the  time  of  giving 
judgment. 

115.  The  registrar  shall,  on  issuing  a  warrant  of  execution  against  9  ft  10  Vicu 
the  goods,  indorse  on  such  warrant  ^  amount  to  be  levied,  distin-  c.  95,  •.  94. 
guishing  the  amount  a4judged  to  be  paid,  and  the  amount  of  the  fee 

for  issuing  the  warrant ;  and  shall  prepare  and  deliver  to  the  bailiiF 
with  the  warrant  a  notice  in  the  form  contained  in  the  schedule ;  and  Form,  w. 
tlie  bailiff,  upon  levying,  shaU  deliver  such  notice  to  the  party  against 
whom  the  execution  has  issued,  or  leave  the  same  at  the  place  where 
the  execution  is  levied. 

116.  Warrants  of  execution  against  the  goods  may  be  issued  con- 
currently into  one  or  more  districts,  provided  that  the  costs  of  more 
than  one  warrant  shall  not  be  allowed  against  the  execution  debtor, 
unless  by  order  of  the  judge. 

Judgment-Summons. 

117.  A  judgment-summons  may  issue  at  any  time,  without  leave  of  9*  10  Vict. 
the  court,  except  in  cases  provided  for  either  by  sect.  48  of  19  &  20  c.tft,s.98. 
Vict  c  108,  or  by  Rule  112,  and  shaU  be  forthwith  deUvered  by  the  l^^^^^L 
registrar  to  the  bailiff,  and  shaU  be  served  personally  not  less  than  five  ei.        ' 
tiLuT  days  before  the  day  on  whidi  the  party  is  required  to  appear  to  jtvlo,  lis. 
snch  summons,  unless  at  the  hearing  the  judge  is  satisfied  on  the  evi- 
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Form,  54.  dence  on  oath  before  him,  that  such  party  was  about  to  remove  from 
hU  dwelling  or  place  of  boainess,  or  was  keeping  out  of  way  to  ayoid 
service,  in  either  of  which  casee  service  upon  the  party  at  any  time 
before  the  time  appointed  for  the  appearanoe  of  such  party  shall  be 
sufficient. 

118.  Upon  the  issue  of  a  judgment-summons  against  a  party  the 
bailiflf  shall  return  into  court  any  warrant  of  execution  against  the 
goods  of  such  party,  which  may  have  been  issued  upon  a  judgment  in 
the  cause. 
&&  10  Vict.  119.  Where  a  judgment-summons  is  heard  in  a  eourt  other  than 
c.  U5,  ft.  100.  that  in  which  judgment  was  obtained,  and  the  order  of  such  last-men* 
tioned  court  is  altered  by  the  judge  of  the  court  in  which  the  judgment- 
summons  is  heard,  all  payments  under  such  order  shall  be  made  into, 
and  execution  thereupon  against  the  goods  shall  be  issued  by  the  court 
which  alters  the  order. 

120.  Where  a  certified  copy  of  a  judgment  is  obtained  the  reg^trar 
shall  make  on  the  minute  of  the  judgment  a  memorandum  of  having 
given  such  certificate,  and  no  warrant  of  execution  against  the  goods  or 
judgment-summons  shall  issue  upon  such  judgment  from  the  coart  in 
which  the  judgment  was  obtained,  unless  it  be  shown  to  the  satisfaction 
of  the  court  or  registrar,  that  no  order  has  been  made  against  the  exe« 
oution  debtor  in  any  other  court. 


OJClOVict. 
c.  90,  8. 101. 

Form,  46. 

e  ft  10  Vict, 
c.  05,  H.  99, 
101. 

F0rm«,40,9fi, 

9ftI0yict. 
c.  9S,  B.  102. 


9  4^10  Vict. 
c.99,s.  110. 

Form,  67. 


9  ae  10  Vict. 
.0S,t.l04. 


Commitment. 

(See  19  &  20  Vict.  c.  108,  s.  59.) 
(Form,  No.  55.) 

121.  When  a  defendant  does  not  dwell  or  carry  on  business  in  the 
district  of  the  court  to  which  he  has  been  summoned  to  appear  to  a 
plaint,  he  shall  not  be  liable  at  the  hearing  of  sudi  summons  to  be 
committed  under  sect.  101  of  9  &  10  Vict  c  95,  whether  he  appears 
to  such  summons  or  not. 

122.  In  cases  of  commitment  under  sections  99  or  101  of  the  9  &  10 
Vict,  c  95,  the  amount  of  the  judgment,  and  all  costs  payable  by  the 
defendant,  shall  be  indorsed  on  the  warrant. 

123.  When  a  warrant  of  commitment  for  non-payment  of  money  is 
issued,  the  defendant  may,  at  any  time  before  his  body  is  delivered 
into  the  custody  of  the  gaoler,  pay  to  the  bailiff  the  total  amount  in- 
dorsed on  the  warranty  and  on  receiving  such  amount  the  bailiff  shall 
dischai^e  the  defendant,  and  shall  within  twenty-four  hours  after  re- 
ceiving such  amount  pay  over  the  same  to  the  registrar. 

124.  In  all  cases  of  commitment  for  non-payment  it  should  be 
made  part  of  the  order  of  commitment  that  on  production  of  a  certifi- 
cate signed  by  the  registrar,  stating  that  payment  or  satisfaction  of  the 
sum  or  of  the  instalment  thereof  and  costs  remaining  due  at  the  time 
of  making  the  order  for  commitment,  together  with  all  subsequent 
costs,  has  been  made,  the  defendant  shall  be  discharged  out  of  custody* 
without  further  leave  of  the  judge. 

125.  Warrants  of  commitment  against  the  same  party  may  be 
issued  concurrently  into  one  or  more  districts ;  provided  that  the  costa 
of  more  than  one  warrant  shall  not  be  allowed  against  such  party  unlese 
by  order  of  the  judge. 

Transmission  of  Process  and  Proceeds  of  Warrants  to 
and  from  Foreigi^  Districts. 

126.  In  all  cases  of  warrants,  whether  against  the  goods  or  the 
person,  to  be  executed  in  a  foreign  district,  the  registrar  of  the  foreign 
court  shall  immediately  on  the  reoeipt  of  the  warranty  enter  it  in  **  T^ 
Foreign  Executiona  Re-issued  Book.' 


>i 


Mfdes  and  Orders.  81 

127.  Where,  by  Tirtue  of  any  wtmnt  sent  to  a  foragn  district,  any  o  it  lo  Vict. 
money  shall  have  been  reoeiyed  by  the  bailiff  of  the  foreign  court,  such  c.  09,  a.  104. 
bailiff  shall,  within  twenty-four  hours  from  the  receiving  of  such  money, 

pay  OTer  the  same  to  ti^e  registrar  of  the  foreign  court,  and  shall, 
unless  an  interpleader  summons  as  to  such  money  be  pending,  make  a 
return  in  writing  of  the  amount  received ;  and  in  ue  case  of  a  levy 
having  been  made,  the  bailiff  shall  state  in  the  return  the  gross  amount 
produced  by  such  levy,  the  particulars  of  the  appraiser's  and  broker's  0  &  lo  Viet, 
charges,  and  the  fees  allowed  for  keeping  possession,  and  pay  over  to  ^*  ^**'  ^^* 
the  registrar  of  the  foreign  court  the  amount  levied,  less  such  charges 
and  fees ;  and  the  registrar  of  the  foreign  court  shall  certify  in  the 
said  return  the  amount  paid  into  court,  and  the  correctness  of  the  said 
charges,  and  shall  account  for  and  pay  over  such  amount  to  the  trea- 
surer of  his  court  at  such  time  as  the  treasurer  sh^  require ;  and  the 
high  bailiff  shall  thereupon  transmit  such  return  to  the  high  bailiff  of 
the  home  court,  as  directed  by  sect.  104  of  9  &  10  Vict,  c  95,  and 
such  latter  bailiff  shall,  within  twenty-fours  from  the  receipt  of  such 
return,  deliver  the  same  to  the  registrar  of  his  court,  who  shall  there- 
upon pay  out  of  any  money  in  his  hands,  to  the  plaintiff  in  the  cause, 
the  amount  certified  in  such  return  to  have  been  received  by  the  regis- 
trar of  the  foreign  court,  as  the  proceeds  of  the  execution,  and  shall 
enter  in  a  book  the  amount  so  certified  in  the  form  set  forth  in  the 
schedule,  and  the  registrar  of  the  home  court  shail  file  such  return,  and 
the  registrar  shall  be  allowed  by  the  treasurer  of  his  court,  at  his  audit, 
the  amount  so  paid. 

New  Trial. 

128.  An  application  for  a  new  trial,  ot  to  set  aside  proceedings,  may  g  &  lo  Vicf. 
be  made  and  determined  on  the  day  of  hearing,  if  both  parties  be  pre-  c.  9),  s.  b9. 
sent,  or  such  application  may  be  made  at  the  first  court  holden  next 

after  the  expiration  of  twelve  clear  days  from  such  day  of  hearing ; 
provided  the  intended  applicant  do,  seven  dear  days  before  the  holding 
of  such  court,  deliver  to  the  registrar  at  his  office,  and  also  give  to  the 
opposite  party  by  serving  the  same  personally  on  such  party,  or  by  Form,  58. 
leaving  the  same  at  his  place  of  abode  or  place  of  business,  a  notice  in 
writing,  signed  by  himself,  his  attorney  or  agent,  stating  Uiat  such  an 
application  is  intended  to  be  made  at  such  court,  and  setting  forth 
shortly  the  grounds  of  such  intended  application ;  but  such  notice  shall 
not  operate  as  a  stay  of  proceedings  unless  the  judge  shall  otherwise 
order,  and  if  any  money  paid  into  court  under  any  execution  or  order 
in  the  suit  shall  not  have  been  paid  out,  when  such  notice  in  writing 
shall  be  given  to  the  registrar,  the  registrar  shall  retain  the  same  to 
abide  the  event  of  such  application,  or  until  the  judge  shall  otherwise 
order ;  and  if  no  such  application  be  made,  the  money  shall,  if  required, 
be  paid  over  to  the  party  in  whose  favour  the  order  was  made,  unless 
the  judge  shall  otherwise  order ;  and  if  such  notice  be  not  given  in 
manner  aforesaid,  or  such  application  be  not  made  at  the  court  men- 
tioned in  the  notice,  no  application  for  a  new  trial  or  to  set  aside  pro« 
oeedings  shall  be  subsequently  made,  unless  by  leave  of  the  judge,  and 
on  such  terms  as  he  shall  think  fit ;  provided  that  this  rule  shall  not 
apply  to  cases  falling  within  the  provision  of  sect.  80  of  9  &  10  Vict,  oft  lo  Vict. 

C.  95.  '  C.95,».80. 

129.  The  judge  may,  in  his  discretion,  make  it  a  condition  of  granting 
a  new  trial,  that  it  shall  take  place  before  a  jury,  although  the  former 
trial  did  not  take  place  before  a  jury. 

Interpleadfir. 

130.  Where  any  claim  is  made  to  or  in  respect  of  any  goods  or  9  ^  lo  vict. 
cfaattela  taken  in  execution  under  the  process  of  any  county  court,  or  c.  05,  §.  1  is. 
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vjkw  Tict.  in  reipect  of  the  proceeds  or Talne  Uiereof,  by  any  landlord  fiir  rent,  or 
c.  iOB,a.7i.    by  any  person  not  being  the  party  agiinst  whom  iiidipitKxai  has  unied, 
and  summonses  have  been  issned  on  the  application  of  the  bailiif,  such 
summonses  shall  be  served  in  such  time  and  mode  aa  hereinbefore 
directed  for  a  summons  to  appear  to  a  plaint,  and  the  case  shall 
proceed  as  if  the  claimant  were  the  plaintiff,  and  the  execotion  creditor 
the  defendant ;  and  the  claimant  shalU  five  dear  days  before  the  day 
Fomu,  00  «o  on  which  the  summonses  are  returnable,  deliver  to  the  bailiff,  or  leave 
^'  at  the  office  of  the  reg^istrar  of  the  court,  a  particular  of  any  goods  or 

chattels  alleged  to  be  the  property  of  the  claimant,  and  the  grounds  of 
his  daim,  or  in  case  of  a  claim  for  rent  of  the  amount  thereof,  and  for 
what  period,  and  in  respect  of  what  premises,  the  same  is  daimed  to 
be  due,  and  the  name,  widress,  and  description  of  the  claimant  shall  be 
fully  set  forth  in  such  particular,  and  any  money  paid  into  court  under 
the  execution  shall  be  retained  by  the  registrar  until  the  daim  shall 
have  been  adjudicated  upon :  provided  that  by  consent,  an  interpleader 
daim  may  be  tried,  although  this  rule  has  not  been  complied  with. 

131.  Interpleiider  summonses  shall  be  issued  by  the  registrar,  on  the 
application  of  the  bailiff,  without  leave  of  the  court. 

132.  Interpleader  summonses  shall  be  issued  from  the  court  of  the 
district  in  which  the  levy  was  made,  and  the  execution  creditor  and 
claimant  shall  be  summoned  to  such  court. 

Fonut  64.  133.  Where  the  daim  to  any  goods  or  chattels  taken  in  exeoutioii, 

or  the  proceeds  or  value  thereof,  shall  be  dedded  against  the  daiman^ 
the  costs  of  the  bailiff  allowed  by  the  judge  shall  be  retained  by  him 
out  of  the  amount  levied,  if  the  judge  shall  so  order,  but  without  pre- 
judice to  the  right  of  the  execution  oeditor  for  the  sum  so  retained. 

Security. 

I0&  so  Vkt.       134.  In  all  cases,  where  a  party  proposes  to  give  a  bond  by  way  of 
c.  108,M.70.  security,  he  shall  serve,  by  post  or  otherwise,  on  the  opposite  party 

and  the  registrar,  at  his  office,  notice  of  the  proposed  sureties  in  the 
Form,  u.      form  set  forth  in  the  schedule,  and  the  registrar  shall  forthwith  give 

notice  to  both  parties  of  the  day  and  hour  on  which  he  proposes  that 

the  bond  shall  be  executed,  and  shall  state  in  the  notice  to  the  obligee 

that  should  he  heve  any  valid  objection  to  make  to  the  sureties,  or 

dther  of  them,  that  it  must  then  be  made. 
Form,  14.  135.  The  sureties  shall  make  an  affidavit  of  their  suffidency  before 

the  registrar  in  the  form  in  the  schedule,  unless  the  opposite  party 

shall  dispense  with  such  affidavit. 
10  Jc  so  Vict       136.  The  bond  shall  be  executed  in  the  presence  of  the  judge  or 
e.  100, 1.  so.    registrar,  or  some  other  of  the  persons  mentioned  in  sect.  58  of  19  &  20 

Vict  c.  108  :  provided  always,  that  if  it  be  executed  in  the  presence  of 

the  judge  or  registrar,  it  shdl  not  be  necessary  for  it  to  be  attested, 
lb.  •.  71.  137.  Where  a  party  makes  a  deposit  of  money  in  lieu  of  giving  a 

bond,  he  diall  forthwith  give  notice  to  the  opposite  party,  by  post  or 

otherwise,  of  sudi  deposit  having  been  made. 

138.  In  all  cares  where  the  security  is  by  bond,  the  bond  shall  be 

deposited  with  the  registrar  until  the  cause  be  finally  disposed  of. 

Appeal. 

18  4b  14  Vict.  139.  Any  party  dissatisfied  with  the  determination  or  direction  of 
foicMi  v^  the  court  in  point  of  law,  or  upon  the  admission  or  rejection  of  evi* 
fe  IOM^mT'  ^^'^^y  ™*7»  before  the  rising  of  tiie  court  on  the  day  on  whidi  judg- 
ment was  proncrunced,  deliver  to  the  registrar  a  statement  in  writing, 
signed  by  him,  his  oounsd  or  attorney,  containing  the  grounds  of  Ms 
dissatisfoction  ;  and  in  the  event  of  no  such  statement  Iwing  delivered, 
the  euooessfol  party  may  proceed  on  the  judgment  nnleos  the  judgo 
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• 

•hall  otfaerwiie  orders  but  fbe  judge  may  direct  prooeedingt  to  be 
takeo  oo  the  judgmentt  notwithBUndiiig  siieh  statement  haa  (Men  deU- 
▼ered :  provided  that  the  party  ao  diaaiUiafied  may  appeal  on  gronnda 
different  from  thoae  containeid  in  inch  atatement,  and  although  he 
ahall  not  have  delivered  any  such  statement 

140.  The  ten  days  within  which  notice  of  appeal  may  be  given  ahall 
be  reckoned  eidnsive  of  the  day  of  trial. 

141.  The  notice  of  appeal  shall  be  in  writing,  and  shall  state  the 
gronnda  on  which  the  party  appeals,  and  shall  be  signed  by  the  appel- 
lant, his  attorney  or  agent ;  and  such  notice  shall  be  sent  to  the  regis* 
trar  as  well  as  to  the  successfol  party,  by  post  or  otherwise. 

142.  If,  before  the  notice  of  appeal  is  served  upon  the  registrar, 
execution  shall  have  issued,  and  the  amount  of  the  judgment  and  costs 
of  execution  shall  have  been  paid  into  the  hands  of  the  bailiff,  or  levied 
and  not  paid  over  to  the  successful  party,  the  same  shall  remain  in 
court  to  abide  the  order  of  the  court. 

143.  If,  before  an  appealing  party  shall  have  given  the  required 
security,  execution  shall  have  issued,  the  registrar  ahall,  upon  the 
appealing  party's  giving  security,  forthwith  send  notice  thereof,  by  post 
or  otherwise,  to  the  bailiff,  and  proceedings  on  such  execution  shall 
forthwith  be  stayed. 

144.  At  the  time  of  giving  security,  the  appellant  shall  deliver  to 

the  r^;istrar  a  statement  in  writing,  showing  to  which  of  the  courts  of  Fomu  qf 
common  law  at  Westminster  he  proposes  to  appeal.  bonda,  06, 67. 

145.  All  cases  on  appeal  shall,  unless  the  judge  shall  otherwiae  order,  is  ft  14  Vict. 
be  presented  to  him  for  signature,  at  the  court  holden  next  after  die  c  61,  •.  18. 
expiration  of  twelve  dear  daya  from  the  day  on  which  judgment  was  Famh  0^ 
pronounced,  and  shall  then  be  signed  by  the  judge,  and  be  sealed  with 

the  seal  of  die  court ;  and  when  signed  and  sealed,  one  copy  thereof 
ahall  be  deposited  with  the  registrar,  and  another  sent,  by  post  or  others 
vrise,  by  the  appellant,  to  the  successful  party,  within  three  dear  daya 
next  after  the  time  of  signing  and  sealing  the  same;  and  if  the 
appellant  do  not  comply  with  this  rule,  the  suooessfdl  party  may  pro- 
ceed on  the  judgment,  unless  the  judge  shall  otherwise  order. 

146.  The  appellant  shall,  within  three  dear  days  next  after  the 
case  is  signed  and  sealed,  tranamit  two  copies  thereof,  by  post  or  other- 
wise, in  conformity  with  the  provisions  of  sect  15.  of  13  &  14  Vict. 
c  61 ;  and  notice  of  such  transmission  shall  forthwith  be  served  by  the 
appellant  on  the  successful  party,  by  post  or  otherwise ;  in  ddlault 
whereof  the  successful  party  may  proceed  on  the  judgment,  and  shall, 
on  application  to  the  court,  be  eotiUed  to  such  costs  as  he  shall  have 
incurred  in  consequence  of  the  sppeUant's  proceedings :  provided  that 
instead  of  proceeding  on  such  judgment,  the  respondent,  if  he  think  fit, 
may,  within  twenty-eight  clear  days  from  the  signing  of  the  case,  trans- 
mit it  in  the  manner  prescribed,  and  give  the  like  notice  to  the  appellant 
of  such  transmission. 

147.  If,  after  the  case  has  been  transmitted,  the  appellant  do  not 
prosecute  his  appeal  with  due  diligence,  according  to  the  practice  of  the 
court  of  appeal,  the  successful  party  may  apply  to  the  judge  for  leave 
to  proceed  on  the  judgment,  and  leave  for  that  purpose  may  be  granted 
accordingly,  if  the  judge  shall  think  fit ;  and  the  successful  party  shall 
also  be  entitled  to  such  costs  as  he  shall  have  incurred  in  consequence 
of  the  appellant's  proceedings;  which  costs  shall  be  added  to  the 
judgment. 

148.  When  the  court  of  appeal  has  pronounced  judgment,  either 
party  may  deposit  the  original  order  of  the  court  of  appeal,  or  an  oifice 
copy  thereof,  with  the  registrar  of  the  county  court,  and  within  forty- 
eight  hours  from  the  time  of  such  deposit  send  a  notice  thereof  to  the 
other  party,  by  post  or  otherwise. 

149.  A  new  trial,  in  pursuance  of  the  order  of  the  court  of  appeal, 

d6 
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shall  be  entered  for  trial  at  the  ooanty  court  which  ihall  be  holdeii  next 
after  twelve  clear  days  from  the  time  when  such  order  or  office  copy 
thereof  shall  have  been  deposited  as  aforesaid,  unless  the  parties  agree 
that  it  shall  take  place  sooner,  or  the  judge  otherwise  order,  and  it 
shall  be  conducted  in  the  same  manner  as  any  new  trial  granted  by  the 
ooanty  court  itself. 

150.  If  the  order  of  the  court  of  appeal  be,  that  judgment  shall  be 
entered  for  either  party,  then  such  judgment  shall  be  entered  accord- 
ingly, and  the  successfiil  party  shall  be  at  liberty  to  proceed  on  inch 
judgment  as  on  a  judgment  of  the  county  court. 

Abatement  of  Action. 

(See  19  &  20  Vict.  c.  108,  s«  62.) 

151.  Where  one  or  more  of  several  plaintiffs  or  defendants  shall  die 
htfore  judgment,  the  suit  shall  not  abate,  if  the  cause  of  action  survive 
to  or  against  the  surviving  parties  respectively. 

152.  Where  one  or  more  of  several  plaintiffs  or  defendants  shall  die 
qfter  judgment,  proceedings  thereon  may  be  taken  by  the  survivors  or 
survivor,  or  against  the  survivors  or  survivori  vrithout  leave  of  the 
court. 

153.  Where  a  married  woman  is  sued  as  a  feme  sole,  and  she  obtains 
judgment  on  the  ground  of  coverture,  proceedings  may  be  taken  thereon, 
in  the  name  of  the  wife,  at  the  instance  of  the  husband,  without  leave  of 
the  court. 

Proceedings  in  the  natare  of  a  Scire  Facias. 

Form  $f  75  to      l^^*  Execution  on  a  judgment  shall  not  issue  by  or  against  any 
78.  person  not  a  party  to  the  suit,  without  a  plaint  and  summons  upon  the 

judgment,  the  proceedings  in  which  shall  be  the  same  as  in  ordinary 

cases. 

155.  Where  a  judgment  has  been  given  for  or  against  a  person 
deceased,  his  executors  or  administrators  may  in  the  same  manner  sue 
or  be  lued  upon  the  judgment 

156.  In  all  proceedings  in  the  natare  of  a  scire  facias,  a  jury  may  be 
summoned  in  the  same  manner  and  under  the  like  restrictions,  as  are 
provided  by  sects.  70,  71,  72,  and  73  of  9  &  10  Vict  c.  95. 

Proceedings  hj  and  against  Executors  and  Adminis- 
trators. 

0  ft  10  Yict.        157.  In  actions  by  ezeentors  or  administrators,  if  the  plaintiff  ftdl, 
e.  95, 1. 06.      the  costs  shall,  unless  the  court  shall  otherwise  order,  be  awarded  in 
favour  of  the  defendant,  and  shall  be  levied  de  ^<mis  promts. 

158.  Where  an  executor  or  administrator,  plaintiff,  or  defendant 
•hall  not  appear  on  the  day  of  hearing,  the  provisions  of  sects.  79  and 
80  of  9  &  10  Vict.  c.  95,  and  of  sect  10  of  13  &  14  Vict  c.  61,  shaH 
apply  respectively,  subject  to  the  rules  applicable  to  executors  or  ad* 
ministrators  suing  or  sued. 
Form,  5,  159.  A  party  suing  an  executor  or  administrator  may  charge  in 

^^^'  the  summons,  that  Uie  defendant  has  had  assets,  and  has  wasted 

them. 

160.  In  all  cases  where  the  defendant  is  so  ehaiged  in  the  tammoBt, 

if  the  court  shall  be  of  opinion  that  the  defendant  has  wasted  the 

assets,  the  judgment  shall  be,  that  the  debt  or  damage  and  costs  shall 

F0rm,  70.      be  levied  de  bonis  tettatoris,  si,  Hfe.  ei  si  turn,  de  bonis  yropriis  :  and 

tjbit  oon-psyment  of  the  amooat  of  the  demand  imm«iiately  on  the 
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oomt  finding  toch  demand  to  be  correct,  and  that  the  defendant  ia 
cbargeable  in  respect  of  aBsets,  shall  be  oondnaiTe  evidence  of  wasting 
to  the  amount  with  which  he  is  so  chargeable. 

161.  Where  a  defendant  sued  as  an  executor  or  administrator  does  Famu,  80, 
not  appear,  or  where  the  defendant  appearing  denies  his  representative  Si* 
diaracter,  or  alleges  a  release  to  himself  of  the  demand ,  whether  he 

insists  on  any  other  ground  of  defence  or  not,  if  the  judgment  of  the 
court  be  in  favour  of  the  plaintiff,  the  judgment  shall  be  that  the 
amount  found  to  be  due  and  costs  shall  be  levied  de  bonis  iestaioru, 
si,  Sfc,  et  ti  nottf  de  bonis  propriis, 

162.  Where  a  defendant  sued  as  an  executor  or. administrator  admits  Form,  92. 
his  representative  character,  and  only  denies  the  demand,  if  the  plain.- 

tiff  prove  it,  the  judgment  shall  be  that  the  demand  and  costs  shall 
be  levied  de  bonis  testatoris,  si,  8fe,,  et  si  non,  as  to  the  costs,  de  bonis 
propriis, 

163.  Where  such  defendant  admits  his  representative  character,  but  Form,  83. 
denies  the  demand,  and  alleges  a  total  or  partial  administration  of 
assets,  and  the  plaintiff  proves  bis  demand,  and  the  defendant  proves  the 
administration  alleged,  the  judgment  shall  be  to  levy  the  costs  of 
proving  the  demand  de  bonis  testatoris,  si,  ^c*,  et  si  non,  de  bonis 
propriis ;  and  as  to  the  whole  or  residue  of  the  demand,  judgment  of 
assets,  quando  aceiderint ;  and  the  plaintiff  shall  pay  the  defendant's 

costs  of  proving  the  administration  of  assets. 

164.  Where  such  defendant  admits  his  representative  character,  but  Form,  M. 
denies  the  demand,  and  alleges  a  total  or  partial  administration  of 
assets,  and  the  plaintiff  proves  bis  demand,  but  the  defendant  does  not 

prove  the  administration  alleged,  the  judgment  shall  be  to  levy  the 
amount  of  the  demand,  if  such  amount  of  assets  is  shown  to  have  come 
to  the  hands  of  the  defendant,  or  such  amount  as  is  shown  to  have 
come  to  them,  and  costs,  de  bonis  testatoris,  si,  SfC,  st  si  non,  as  to 
the  costs,  de  bonis  propriis,  and  as  to  the  residue  of  the  demand,  if 
any,  judgment  of  assets,  quando  aceiderint, 

165.  Where  such  defendant  admits  his  representative  character  and  Farm,  85. 
the  plaintiffs  demand,  but  alleges  a  total  or  partial  administration  of 

the  assets,  and  proves  the  administration  alleged,  the  judgment  shall 
be  for  assets  quando  aceiderint,  and  the  plaintiff  shall  pay  the  defend- 
ant's costs  of  proving  the  administration  of  assets. 

166.  Where  such  defendant  admits  his  representative  character  and  Form,  se. 
the  plaintiff's  demand,  but  alleges  a  total  or  partial  administration  of 

the  assets,  but  does  not  prove  the  administration  alleged,  and  has  not 
established  any  other  ground  of  defence,  the  judgment  shall  be  to  levy 
the  amount  of  the  demand,  if  so  much  assets  is  shown  to  have  come  to 
the  hands  of  the  defendant,  or  such  amount  as  is  shown  to  have  come 
to  them,  and  costs,  de  bonis  testatoris,  si,  Sec,  et  si  non,  as  to  the 
costs,  de  bonis  propriis,  and  as  to  the  residue  of  the  demand,  if  any, 
judgment  of  assets,  quando  aceiderint. 

167.  Where  judgment  has  been  given  against  an  executor  or  ad- 
ministrator, that  the  amount  be  levied  upon  assets  of  the  deceased 
quando  aceiderint,  the  plaintiff  or  his  personal  representative  may 
issue  a  summons  in  the  form  set  forth  in  the  schedule,  and  if  it  shall 
appear  that  assets  have  come  to  the  hands  of  the  executor  or  adminis-  jp^„^^  f^j 
trator  since  the  judgment,  the  court  may  order  that  the  debt,  damages,  gg.  '  ' 
and  costs  be  levied  de  bonis  testatoris,  si,  ^c,  et  si  non,  as  to  the 

costs,  de  bonis  propriis ;  provided,  that  it  shall  be  competent  for  the 
party  applying  to  charge  in  the  summons  that  the  executor  or  admi- 
nistrator has  wasted  the  assets  of  the  testator  or  intestate,  in  the  same  Rules,  \iv, 
manner  as  in  Rule  159,  and  the  provision  of  Kule  160  shall  apply  to  100. 
such  inquiry ;  and  the  court  may,  if  it  appear  that  the  party  charged 
has  wasted  the  assets,  direct  a  levy  to  be  made  as  to  the  debt  and 
costs,  de  bonis  testatoris,  si,  i^c,  et  si  non,  de  bonis  propriis. 
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168.  Where  m  defendant  admiU  his  repreMDtatife  chanoter,  md 
the  pUiiitiff*8  demand,  and  that  he  is  chargeable  with  any  Bum  in  r»- 
apect  of  atseta,  he  shall  pay  such  sum  into  oonrt,  subject  to  the  mlfls 
relating  to  payment  into  court  in  other  cases. 

169.  In  actions  against  executors  or  administrators  for  which  pro- 
Tision  is  not  hereinbefore  specially  made,  if  the  defendant  lail  as  to 
any  of  his  defences,  the  judgment  shall  be  for  the  plaintiff  as  to  hit 
costs  of  disproTing  such  defence,  and  such  costs  shall  be  levied  de  komU 
t§t(aiorU,  St,  ^c,  et  ft  non,  de  boniaproprii*. 

Notices. 

170.  Where  by  these  rules  any  party  ii  req[uired  to  give  notice  ao- 
oording  to  a  form  mentioned  in  the  Schedule,  it  ahall  be  sufficient  if 
the  notice  given  complies  substantially  with  such  form. 

171.  In  all  cases  where  any  notice  or  thing  is  required  by  these 
rules  to  be  given  or  done  within  a  period  of  twenty-four  hours,  or 
vrithin  a  period  of  forty-eight  hours,  no  part  of  Sunday,  Christinas- 
day,  or  Good  Friday,  or  of  any  day  appointed  by  royal  proclamation 
for  a  public  fitst,  humiliation,  or  thuiksgiviog,  shall  be  included  in  the 
computation  of  such  period. 

19  &  M  Vict.       172.  All  letters  or  process  sent  by  post  by  the  officers  of  the  courts 
c.  ius,8.86.    shaU  be  prepaid. 

Statute  of  Limitations. 

173.  SuooesslTe  summonses  may  be  issued  without  leave  of  the 
court,  for  the  purpose  of  preventing  the  operation  of  any  statute 
whereby  the  time  for  the  ooomienoement  of  sny  action  is  or  may  be 
limited,  and  th^  first  and  each  subsequent  summons  shall  be  in  force 
for  twelve  calendar  months  from  the  time  of  issuing  the  same,  including 
the  day  of  such  issuing ;  and  such  subsequent  summons  shall  be  issued 
before  the  expiration  of  the  previous  summons,  and  entered  in  the 
plaint  book  of  the  court :  provided,  that  on  entering  the  plaint  in  the 
i&rst  instance,  the  usual  fee  shall  be  paid ;  but  for  such  subsequent 
summonses  no  further  fee  shall  be  paid,  nor  shall  it  be  necessary  that 
any  attempt  be  made  to  serve  the  first  summons  or  any  successive 
summonses,  unless  the  plaintiff  require  the  same ;  and  such  snceesaive 
summonses  shsU  be  a  continuance  of  the  action  on  and  from  the  day 
'on  which  the  first  summons  was  issued. 

174.  Where  a  summons  has  been  served  in  due  time  to  prevent  the 
operation  of  any  statute  of  limitations,  and  either  party  dies  siter  such 
service,  and  after  the  lapse  of  the  period  within  which  it  is  provided 
that  an  action  may  be  brought,  proceedings  may  be  taken  by  or  against 
the  surviving  party,  or  by  or  sgainst  the  personsl  representative  of  the 
deceased  party,  within  one  year  from  the  day  of  holding  the  court  at 
which  the  summons  required  the  defendsnt  to  appear. 

Arbitration. 

0  jfc  10  Viet.  175.  Where  a  plaint  is  entered,  the  judge  may,  with  the  consent  of 
c.  M.  f .  7r.  tbe  parties,  as  well  in  cases  within  the  ordinary  jurisdiction  of  the  court 
as  in  cases  of  agreement  under  sect.  23  of  19  &  20  Vict.  c.  108,  make 
an  order  for  a  reference,  under  the  provisions  of  sect  77  of  9  &  10  VicL 
Form,  80.  c.  95,  before,  upon,  or  sfter  the  return-day  of  the  summons :  and  all 
the  provisions  in  the  last-mentioned  act  contained  as  to  references  shall 
apply  to  a  reference  proceeding  under  sudi  an  order ;  provided  that 
the  same  fees  shall  be  paid  as  would  have  been  payable  on  the  hearing 
of  the  cause. 
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Recoyery  of  Tenements. 

176.  Where  a  claim  for  rent  or  mesne  profits,  or  both,  is  added  to  a  19  &  90  Vict, 
plaint  for  the  recoverj  of  possession  of  a  tenement,  and  the  additional  q^^Ji^q  x 
poundage  to  be  taken  on  the  amonnt  or  amounts  so  claimed  would,  with 

the  poundage  to  be  taken  on  the  rent  of  the  tenement,  exceed  the  pound- 
age which  is  to  be  taken  on  a  claim  for  twenty  pounds,  the  total  poiuxd- 
age  to  be  taken  shall  be  estimated  on  twenty  pounds  only. 

Replevin. 

177.  In  actions  of  replevin  no  other  cause  of  action  shall  be  joined  Ofr  lo  Vict. 
in  the  summons.  c-  •*»  ■•  *  ^^• 

178.  On  entering  a  plaint  in  repleyin,  the  plaintiff  must  specify  and  o  ft  loviet. 
describe,  in  a  statement  of  particulars,  the  cattle,  or  the  several  goods  ^*  ^  ''  ^^'' 
and  chattels  taken  under  the  distress,  and  of  the  taking  of  which  he 
complains. 

179.  All  actions  of  replevin  in  cases  of  distress  for  rent  in  arrear, 
or  for  damage  feasance,  shall  be  tried  in  a  summary  way  as  other  actions 
in  the  courts  holden  under  the  authority  of  the  act  of  the  9  &  10  Vict, 
c.  95,  and  the  judgment  therein,  in  ordinary  cases,  whether  for  plain- 
tiff or  defendant,  shall  be  according  to  the  forms  set  forth  in  the 
Sdiedule. 

180.  Where  the  distress  is  for  rent,  and  the  defendant  succeeds  in 
the  action,  if  the  defendant  require,  the  judge  shall,  if  the  cause  be 
tried  without  a  jury,  and  the  jury  shall,  if  the  cause  be  tried  with  a 
jury,  find  the  value  of  the  goods  distrained ;  and  if  the  value  be  less 

than  the  amount  of  rent  in  arrear,  judgment  shaU  be  given  for  the  Fermt  90. 
amount  of  such  value ;  but  if  the  amount  of  the  rent  in  arrear  be  less 
than  the  value  so  found,  judgment  shall  be  given  for  the  amount  of 
such  rent,  and  may  be  enforced  in  the  same  manner  as  any  other 
judgment  of  the  court. 

181.  Where  the  distress  is  for  damage  feasance,  and  the  defendant 
is  entitled  to  judgment  for  a  return,  if  the  plaintiff  require,  the  judge 
shaU,  if  the  cause  be  tried  without  a  jury,  and  the  jury  shall,  if  the 

cause  be  tried  with  a  jury,  find  the  amount  of  damage  sustained  by  the  Formt  loo. 
defendant,  and  judgment  shall  then  be  given  in  favour  of  the  defendant, 
in  the  alternative,  for  a  return,  or  for  the  amount  of  the  damage  so 
found. 

Detinue. 

182.  The  judgment  in  detinue,  if  for  the  plaintiff,  shall  be  for  the  FonM,  loi, 
value  of  the  goods  detained,  together  with  a  sum  to  be  stated  in  the  los. 
judgment  by  way  of  damages  for  the  detention  and  costs ;  but  it  may 

be  made  part  of  the  order  that  on  payment  of  damages  for  the  deten- 
tion and  costs,  and  return  of  the  goods  on  or  before  a  day  to  be  named, 
satisfaction  shall  be  entered. 

Confessions  under  18  &  14  Vict.  c.  61,  s.  8. 

183.  AU  confessions  under  sect.  8  of  IS  &  14  Vict  c.  61,  shall  be  is  ft  14  Vict, 
delivered  to  the  registrar  five  dear  days  before  the  retum-day  of  the  c.  6i,  a.  8. 
summons  :  provided  that  at  any  time  before  the  cause  is  called  on,  the  Fomut  W  to 
defendant  may  confess  and  admit  the  daim  according  to  the  form  set  7** 

forth  in  the  schedule,  subject,  however,  to  an  order  by  the  judge  to 
pay  such  costs  as  the  plidntiff  has  incurred  in  consequence  of  the 
defendant's  not  having  delivered  such  confession  as  hereinbefore 
required. 
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Consent  to  Judgments  under  13  &  14  Vict.  e.  61, 8. 9. 

13  &  14  Vict.  184.  In  all  cases  of  consent  under  sect.  9  of  13  &  14  Vict,  c  61, 
c.  61,8.9.  the  defendant  may  confess  the  amount  of  the  plaintiff's  costs  besides 
Forms,  73,  the  court  fees,  and  the  judgment  may  be  entered  accordingly,  and  the 
amount  of  the  plaintiff's  costs  shall  fa«  stated  separately. 


74 


10  &  iO  Vict, 
c.  108.  t.  SS. 

Form,  2. 


Fomu,  103 
to  100. 


17  &  18  Vict, 
c.  i&t  ■.  7. 


Cases  under  19  &  20  Vict.  c.  108,  s.  23. 

185.  Where  the  parties,  in  pursuance  of  sect.  23  of  19  &  20  Vict, 
c.  108,  agree  to  try  any  action  in  a  county  court,  a  plaint  shall  be 
entered,  and  a  summons  shall  be  issued  thereon,  as  in  other  cases,  and 
all  the  rules  and  practice  of  the  court  shall  be  adopted  in  such  cases, 
so  far  as  the  same  are  applicable. 

Proceedings  under  the  Industrial  aud  Provident  and 
Literary  and  Scientific  Institutions  and  the  Friendly 
Societies  Acts. 

186.  In  proceedings  in  the  county  courts  under  15  &  16  Vict  c.  31 , 
17  &  18  Vict.  c.  1 12,  and  18  &  19  Vict.  c.  63,  a  plaint  shsU  be  enteral 
and  a  summons  shall  be  issued  thereon,  and  the  rules  and  practice  of 
such  courts  shall  be  adopted  with  respect  to  such  proceedings,  so  far  as 
the  same  are  applicable. 

187.  Where  a  defendant  is  a  trustee,  member  of  the  general  com* 
mittee  of  management,  treasurer  or  other  officer  of  an  institution  or 
society  established  under  any  act  mentioned  in  he  last  rule,  the 
summons  shall  be  serfed  in  the  mode,  if  any,  prescribed  by  the  act 
under  which  any  such  institution  or  society  is  established  or  regulated, 
and  if  no  mode  of  sendee  be  thereby  prescribed,  then  at  the  usual  place 
of  business  of  the  institution  or  society,  and  if  there  be  no  such  place 
of  business,  then  aooording  to  the  ordinary  practice  of  the  court. 


IB  &  10  Viet. 

c.  67. 
Form,  11. 

Fonm,  \% 
I'd,  U,  15. 


Form*,  It, 
17. 


Cases  under  the  Summary  Procedure  on  Bills  of 

Exchange  Act,  1856. 

188.  A  separate  plaint  shsU  be  entered  and  summons  issued  against 
each  party  to  the  bill  or  note,  separately  liable,  whom  the  holder  seeks 
to  charge. 

189.  Where  a  defendant  applies  for  leaTO  to  defend,  he  shall  satisfy 
the  judge,  or  in  his  absence  the  registrar,  by  affidavit,  that  good  grounds 
exist  for  granting  leave  to  defend  the  action,  and  shall  leave  with  the 
registrar  such  affidavit,  together  with  a  copy  thereof,  and  shall,  if 
required  so  to  do  by  the  judge  or  registrar,  give  security  according  to 
the  provision  of  sect.  2  of  18  &  19  Vice.  c.  67. 

190.  Where  leave  is  given  to  defend,  the  registrar  shall  appoint  the 
Ciuse  to  be  heard  at  the  first  convenient  sitting  of  the  court  to  be  held 
after  such  leave  is  granted,  and  shall  send  to  the  plaintiff  notice 
thereof  according  to  the  form  set  forth  in  the  schedule,  together 
with  a  copy  of  &.e  affidavits  made  by  the  defendant,  and  shall  also 
send  to  the  defendant  by  post  a  notice  according  to  the  form  in  the 
schedule. 

191.  No  order  on  a  judgment  by  default  under  18  &  19  Vict.  e.  67, 
need  be  drawn  up  or  servi^. 

192.  Any  application,  under  sect.  3,  of  18  &  19  Vict.  c.  67,  to  set 
aside  the  judgment,  shall  be  made  to  the  judge  of  the  court ;  but, 
until  the  judge  can  hear  the  same,  execution  shali  be  stayed,  upon  the 


Mules  and  Orders.  80 

defendant's  giTing  secarity  to  abide  the  decuion  of  the  judge,  in  ac-  Rule*,  U2, 
cordanoe  with  the  practice  in  caaei  of  appeal  under  ndea  142  and  ^^^ 
143. 

The  Succession  Duty  Act,  1863. 

193.  In  proceedings  in  the  county  courts  under  sect.  50,  of  16  &  17  I6ft  irYict. 
Vict.  e.  51,  a  plaint  shall  be  entered,  and  a  summons  shaU  be  issued  ®<  '^  '•  ^' 
thereon,  and  the  mlea  and  practice  of  the  court  shaU  be  adopted  with 

respect  to  such  proceedings,  so  far  as  the  same  are  applicable. 

The  Metropolitan  Building  Act,  1855. 

194.  In  proceedings  in  the  county  courts  under  18  &  19  Vict,  is  ft  19  Vict. 
c.  122,  a  plaint  shall  be  entered,  and  a  summons  shaU  be  issued  c.  182. 
thereon,  and  the  rules  and  practice  of  the  court  shaU  be  adopted  with 

restpeet  to  such  proceedings,  so  far  as  the  same  are  applicable. 

_  • 

The  Absconding  Debtors  Act,  1851. 

195.  Where  a  warrant  shall  have  been  granted  to  the  high  bailiff  of  H  ft  15  Vkt. 
a  county  court,  under  "  The  Abscondiug  Debton  Act,  1851,"  such^'^''* 
high  baUiff  shaU  not  be  required  to  execute  the  same  out  of  the  district 

of  the  court  for  which  he  shall  have  been  appointed  high  bailiff;  but  if  the 
person  against  whom  such  warrant  shall  have  been  granted  c<nnot  be 
found  within  the  district  of  the  court  by  the  judge  of  wliich  it  shall 
have  been  granted,  such  high  bailiff  shall  forthwith  transmit  such 
warrant  to  the  high  bailiff  of  any  other  county  court  within  the  district 
of  which  such  party  shaU  then  be  or  be  believed  to  be,  and  thereupon 
such  last-mentioned  high  bailiff  shall  be  authorised  and  required  to 
execute  such  warrant,  and  otherwise  to  act  in  the  matter  in  all  respecta 
as  if  the  warrant  had  been  directed  to  him  by  the  judge  of  the  court 
of  which  he  is  the  high  bailiff. 

Forms. 

196.  In  proceedings  for  which  forms  are  not  provided  in  the 
schedule,  the  registran  shall  frame  the  forms  required,  using  as  guides 
those  BO  providMl. 

Insolvency. 

197.  If  any  imprisoned  debtor,  whose  petition  and  schedule  shall 
be  transmitted  for  hearing  to  a  county  court  from  the  court  for  relief 
of  insolvent  debton,  shall  have  previously  petitioned,  under  the  pro- 
tection statutes,  any  court  of  insolvency,  whether  county  court  or  in 
London,  and  the  matter  therein  be  still  pending,  whether  by  reason 
of  adjournment  tine  die,  or  otherwise,  no  adjudication  shaU  be  made 
on  such  transmitted  petition  in  regard  to  any  debt  or  debts  contracted 
prior  to  such  former  petition,  and  the  judge  of  the  county  court  shaU 
ratify  such  matter  by  indorsement  on  the  schedule  before  the  return 
thereof. 

198.  The  rules  of  practice  and  orden  of  the  court  for  the  relief  of 
insolvent  debton  in  London,  shall  be  the  rules  of  practice  and  orden 
in  insolvency  and  protection  cases  in  the  county  courts,  so  far  aa  the 
same  are  applicable. 
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SCHEDULE  OF  FORMS 


ROLES  OF  PRACTICE 


COUNTY  COURTS  OF  ENGLAND. 


la  the  eoaotj  conit  of  holden  >t 

I,  tba  nnderalgDed  bdng  the  nsit  Mend  of  A.  B., 

who  ii  ui  intut,  ud  who  i>  dedrooi  of  entering  ■  pUint  in  thii  coiut 
■niiut  C.  D.,  of,  8cc. ,  herebr  UDdertKhe  to  b«  mponiible  for  the  ooiti 
0?  the  uid  C.  D.,  of,  &e.,  ia  taxt  mue,  ud  Ihxt  if  the  md  A.  B.  ftJI 
to  Mj  to  the  nid  C.  D.,  when  and  In  nu^  mumo-  u  the  court  ihell 
order,  ^  meh  coata  of  nch  ante  ai  the  court  ihall  direct  him  to  pij 
to  the  uid  C.  D.,  I  will  forthwith  p>j  the  tune  to  the  regittnr  of  the 

DktedtUi  di^of  185    .        . 

(Signed) 


tttomeTi  of  ]  A.  B.,  of,  tic,  end  C  D.,of,  Ito. 

I  GonntT  Goort  of  holden  at 

■n  action  to  be  brought  bj  A.  B.  against  C.  D. 
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3.  Plamt-Koie  on  eniering  Plaint. 

In  the  oonnty  court  of  holden  at 

(SeaL) 
No.  of  plaint. 

A.  B.,  plaintiff,  against  C.  D.,  defendant 

Fees  paid. 

£.  «•         d. 


ilKto,  38. 


Tlie  above  cause  was  entered  this  day,  and  will  be  tried  at 
on  the  day  of 

at  o'clock  in  the  noon. 

Dated  this  day  of  185    . 

Registrar  of  the  Conrt. 
N.  B, — If  tou  obtain  a  Judombnt  against  thb  Dbpbn- 

DANT,   ALL  MONIBS  OBDBKVO  TO  BB  PAID  THBBB-UNDBR  MUST 
BB  paid  into  COUBT,   AND   MUST   NOT  BB   BECBIVBO    BT  TOU. 

(S«e  sect  45  of  19  &  20  Vict.  c.  108.) 

Bring  this  note  when  you  come  to  the  oonrt,  or  to  the  office,  for 
any  purpose  connected  with  this  cause.  On  the  day  of  hearing, 
bring  all  books,  &c.  necessary  to  prove  your  case. 

Money  will  be  paid  out  of  court  only  on  production  of  this 
note,  and  upon  your  or  your  agent's  personal  attbndancb, 
as  the  book  must  be  signed  by  you  or  your  agent,  and  no  officer 
of  the  court  is  allowed  to  sign  it  as  your  agent. 

If  the  defendant  will  sign  a  statement  at  the  office  of  the  regis- 
trar, confessing  that  he  owes  you  the  money,  or  if  you  and  he  will 
sign  an  agreement  at  the  registrar's  office  as  to  the  amount  due, 
and  will  consent  to  a  judgment  or,  &c.,  you  will  only  have  to  pay 
half  the  usual  hearing  fee. 

If  the  debt  or  daim  exceed  five  pounds,  you  may  have  the  cause 
tried  by  a  jury,  on  giving  notice  in  writing  at  the  registrar's  office 
three  dear  days  before  the  hearing,  and  on  payment  of  five  shil- 
lings for  the  use  of  such  jury. 

Summonses  for  witnesses  and  for  the  production  of  documents 
may  be  obtained  at  the  office. 

Hours  of  attendance  at  the  office  of  the  registrar  [place  i^foffiet] 
from  ten  till  four,  except  on  [here  uuert  the  day  on  wMeh  the  office 
will  be  cloeed]f  when  the  office  will  be  closed  at  one. 


4.  Letter  to  he  eent  with  Sumrnone  out  qfDittriet. 

No.  of  plaint 
In  the  county  court  of  holden  at 

Sir, 

I  hereby  request  that  you  will  serve  the  accompanying  summons  ^^''^*  l^,f*' 
Immediately,  and  letnm  the  endosed  copy  <xf  the  same  to  me,  with  the 


OfrlOVict. 
C.  95,  f .  OS, 
and  10*80 
Vict.  c.  108, 
s.  15. 
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affidavit  of  sennce  required  by  sect  62  of  9  &  10  Tict  c  95.  Tbe 
defendant  or  witness  is  stated  to  reside  at  Ihere  insert  ihefiM  addre§9 
given  in  the  summont,^ 

Your  obedient  serrant, 

R^jistrar  of  the  Court. 
To  tbe  Higb  Bailiff  of  tbe  County  Court 
of  bolden  at 


Rule,  39.  5.  Snmmont  to  appear  to  a  Plaint, 

No.  of  pbiint. 

In  tbe  county  court  of  bolden  at 

(Sesl.) 

Between  A.  B.,  plaintiff, 
(Addreu.) 
{Deieription.) 
and 
C.  D.,  defendant, 
(Addrese.) 
{Deteription,) 

(a)  Insert  this  (a)  [Issued  "  by  leave  of  tbe  court,"  or,  *'  by  leave  of  tbe  registrar."] 

when  nece»- 

•aiy.    Ruie,      You  are  bereby  summoned  to  appear  at  a  county  court,  to  be  bolden 

42.  2t  on  the  day  of 

at  tbe  hour  of  in  tbe        noon,  to  answer  tbe  plaintiff,  to 

a  claim,  the  particulars  of  which  are  hereunto  annexed.     [Where  the 
amount  of  the  claim  does  not  exceed  forty  shillings,  after  "  claim  " 
strike  out  the  words  *'  the  particulars  of  which  are  hereunto  annexed," 
and  state  shortly  the  substance  qf  the  claim.'] 
Dated  tbis  day  of 

Registrar  of  tbe  court. 

£.     s.     J. 

Debt  or  claim    -       -        .        • 

Costs  of  plunt  -        -        -        - 

(ft)  InMTtthis  Attorney's  costs  (6)    -        •        . 

when  the  


5SISS«.  TotalMKwmt    -    £. 

eeeds302.,  .i— — .^— — — 

and  an  attor-      To  the  defendant. 

neyhMslgned  ^_   _      .  w 

the  particu-     AT.  B^—lw  TOO  OWE  TBX  ICONXT,  AND  WILL  CONSENT  TO  ▲  JUDO- 

lan  of  plain-  M£KT,   TOU  WILL  SAVE  HALF  THE  HxABIMO  FeE. 

tlir'.demand.  (See  back.) 

[7*0  be  indorsed  on  the  Summons."] 

If  you  confess  tbe  plaintiff's  daim,  (by  doing  which  you  will  save 
half  the  hearing  fee,)  you  should  sign  and  deliver  your  confession  to 
the  registrar  of  tbe  court  five  clear  days  before  tbe  day  of  bearing ;  but 
you  may  deliver  your  confession  at  any  time  before  Uie  cause  is  called 
on,  subject  to  the  payment  of  any  further  costs  which  your  delay  may 
have  caused  tbe  plaintiff  to  incur. 

If  you  and  the  plaintiff  can  agree  as  to  tbe  amount  due  and  tbe 
mode  of  payment,  and  will,  before  tbe  cause  is  called  on  for  trial,  sign 
a  memorandum  of  such  agreement  at  tbe  registrar's  office  or  before  an 
attorney,  you  will  save  half  tbe  bearing  fee. 

If  you  pay  the  debt  and  costs,  as  stated  in  tbe  summons,  five  dear 
days  before  the  bearing,  yon  will  avoid  further  costs ;  but  you  may  pay 
tbe  same  at  any  time  before  the  cause  is  called  on  for  trial,  subject  to 
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the  payment  of  any  fiirther  oofts  which  yonr  dday  may  have  cauaed  the 
plidntiff  to  incur. 

If  yon  admit  a  part  only  of  the  daim,  yon  may,  by  paying  into  the 
regiatrar's  office  the  amount  00  admitted,  together  with  costs  propor- 
tionate to  the  amoont  yon  pay  in,  five  dear  days  before  the  day  of 
hearing,  avoid  farther  costs,  unless  the  plaintiff,  at  the  hearing,  shall 
prove  a  claim  against  you  exceeding  the  sum  so  paid. 

If  yon  intend  to  rely  on  a  ssT-orF,  infancy,  covbrturi,  a 
STATUTK  of  LIMITATIONS,  or  a  DiscHAROB  Under  a  BANKRUPT  or 
an  IN80LYBNT  act,  as  a  defence,  tou  must  give  notice  of  such  special 
defence  to  the  registrar  five  dear  aays  before  the  day  of  hearing ;  and 
such  notice  must  contain  the  particulars  required  by  the  rules  of  the 
court ;  and  you  must  deliver  to  the  registrar  as  many  copies  of  such 
notice  as  there  are  plaintiffs,  and  an  additional  copy  for  the  use  of  the 
court.  If  your  oarBNCB  be  a  bbt-off,  you  must,  with  each  notice 
thereof,  deliver  to  the  registrar  a  statement  of  the  particulars  thereof. 
If  your  DBFBNCB  be  a  tbndbr,  you  must  pay  into  court,  before  or  at 
the  hearing,  the  amount  tendered. 

If  the  debt  or  daim  exceed  ^ve  pounds,  you  may  have  the  cause  tried 
by  a  jury,  on  giving  notice  in  writing  at  the  registrar's  office  three  clear 
days  before  the  hearing,  and  on  payment  of  five  shillings  for  the  use  of 
such  jury. 

Summonses  for  witnesses  and  for  the  production  of  documents  will 
be  issued  upon  application  at  the  office  of  the  registrar  of  the  court. 

Hours  of  attendance  at  the  office  of  the  registrar  [place  qf  office] 
from  ten  till  four,  except  on  [here  ineeri  the  day  on  which  the  office 
wiU  he  cloeed],  when  the  office  will  be  dosed  at  one. 

N.  B. — ^Where  a  plaintiff  proposes  to  charge  in  the  summons  thsit 
the  defendant  has  had  assets  and  has  wasted  them,  commence  with  the 
above  form  of  summons,  but  naming  defendant  as  executor  or  admi- 
nistrator of  the  deceased,  and  adding, 

<*  And  the  plaintiff  alleges  that  you  the  defendant  have  money,  goods,  a^,  ISO. 
and  chattels,  which  were  the  property  of  deceased  at  the 

time  of  his  death,  and  which  came  to  your  hands  as  executor  [or  sd- 
ministrator]  of  the  said  deceased,  to  be  administered ;  and  if  you  have 
not,  that  you  have  withholden  and  wasted  the  same,  whereby  you  have 
become  liable  to  satisfy  the  plaintiff's  daim  and  his  costs  herein  out  of 
your  own  goods.'' 

6.  Affidavit  rf  Service  of  Sumnume  out  of  Ihe  Dieirict,  or  where  0  fr  10  virt. 

the  Daiiif  i»  unavoidably  abeent.  c  m,  ■.  62. 

Ko.  i2«/e,  26. 
In  the  county  court  of                      holden  at 

(Seal.) 

Between  A.  B.,  plaintiff,  and  C.  D.,  defendant. 

I  one  of  the  bailiffs  of  the  county  court 

of  holden  at  make  oath  and  say,  that 

I  did,  on  the  day  of  18        duly  serve  the 

defendant  with  a  summons,  a  true  copy  whereof  is  hereunto  annexed, 
marked  A,  at  by  delivering  the  same  personally 

to  the  defendant  [or  a$  the  caee  may  be]. 

Sworn  at  in  the  county  of  1 

day  of  one  thousand  eight  \  ®'  ^•'  ®"^*^- 

hundred  and  fifty  before  me  J 

(Indoree  the  tummont  or  other  proceee  thut: — Thit  Paper  marked 
**  k*'  ii  the  paper  rtferrid  to  in  the  annexed  affidavit.) 
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7.  IfoHtt  itfNim-traet  o/, 
No.  ofplilat.' 

Id  the  ooniit]'  coort  of  holdeo  it 

(S«l.) 

Betweeo  A.  B.,  plaintiff,  and  C.  D.,  defcDdant. 
Takb  notici,  Tluit  the  nimmoDi  in  thia  caote  bu  not  been  KTred, 
for  the  followiDg  reuon  :— 

Dated  tiiu  day  of  1S5    . 

To  the  pUiatiff. 

E.  F.,  High  Btdliff. 

8.  AnnMOtu  to  oblaim  Jitdgmtnf  by  D^atdl  iM  permmtU  Sirviet. 
No.  ofpUint. 

la  tlia  count;  court  of  holden  at 

(S«bL)  Between  A.  B.,  pldntfff, 

{ASUb^u) 
(Denriplion) 

C.  D.,  defendant. 
(,Addr,a) 
{Dfcription.) 
Taeb  NOTica,  That,  dnlen  at  IcMt  ni  clear  dafi  before  the  [day 
q^  apptaranet  l«  mBtmaM]  yen  return  to  the  regiitrar  of  thii  oonrt  at 
[phKt  <if  liffier]  the  notice  giTen  below,  dated  and  lifned  bf  youTMlf , 
or  jonr  attornn  or  joor  agent,   von  will  not 
afterward*  be  allowed  to  make  an;  dehnce  to  the 

margvii  the  pardculan  of  which  are  henranto  an- 
nezed  ;  but  the  plaintiff  mij ,  witboat  giTing  any 
"  ■  proof  in  lapport  of  aach  claim,  proceed  to  jndg- 

g^  aaxt  and  eiecndaD.     If  tod  return  and)  notice 

■    to  [he  registrar  within  the   time  ipedfied,  yon 
got    ,  tnujt  appear  at  a  conntj  coort  to  be  holden  at 

sMi  on  the  daf  of 

,    1S5    ,  at  the  hour  of  in  the 

noon,  to  anawer  the  abore  claim,  which  will  be 
beard  on  that  daj. 
Dated  thii  da;  of 


To  the  defendant. 


B«gUtrar  of  the  Court. 


Nodoe  of  Intantion  to  deftaid. 
No.  of  plaint. 

In  the  countj  oonrt  of  *  hoMen  at 

•A.B.y.  CD. 
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[lb  be  imdoned  on  the  SumnumiJ] 

If  yoa  ptj  the  debt  and  costs,  as  per  meigin  on  the  other  side,  into 
the  registrar's  office,  before  the  day  of  hearings  and  without  returning 
the  notice  of  intention  to  defend,  you  will  avoid  further  costs. 

If  you  do  not  return  the  notice  of  intention  to  defend,  bnt  allow 
judgment  against  you  by  default,  you  will  save  ha^  the  hearing  fee, 
and  the  orSet  upon  such  judgment  will  be  to  pay  the  debt  and  costs 
forthwith  \ort  by  instalments,  to  be  epeeifled,  a&  m  pUrini{f*»  written 

eoNten/^* 

If  you  admit  a  part  only  of  the  daim,  yon  must  return  the  notice  of 
intention  to  defend  within  the  specified  time ;  and  you  may,  by  paying 
into  the  registrar's  office  the  amount  so  admitted,  together  with  costs 
proportionate  to  the  amount  you  pay  in,  six  clear  days  before  the  day 
of  hearing,  avoid  further  costs,  unless  the  plaintiff  at  the  hearing  shall 
prove  a  claim  against  you  exceeding  the  sum  so  paid. 

If  you  intend  to  rdy  on  a  sbt-opf,  invanct,  coyxktoks,  a 
8TATUTB  of  LIMITATIONS,  or  a  DiscBABGK  uuder  a  BANKRUPT  or  an 
INSOLTKNT  sct,  8S  a  defence,  you  must,  in  addition  to  the  notioe  of 
intention  to  defend,  give  to  the  registrar  notioe  of  sudi  special  defence 
six  dear  days  before  the  day  of  hearing;  and  such  last-mentioned 
notioe  must  contain  the  particulars  required  by  the  rules  of  the  court ; 
and  you  must  deliver  to  the  registrar  as  many  copies  of  such  notioe  as 
there  are  plaintiffs,  and  an  additional  copy  for  the  use  of  the  court. 
If  your  DBPBNCB  be  a  sbt-opp,  you  must,  with  the  notice  thereof,  also 
deliver  to  the  registrar  a  statement  of  the  particulars  thereof.  If  your 
DBPBNCB  be  a  tbnobb,  you  must  pay  into  court,  before  or  at  the 
hearing,  the  amount  tenderad. 

If  you  give  such  notice  of  intention  to  defend  within  the  time  sped- 
fied  you  may  have  the  cause  tried  by  a  jury,  on  giving  notice  in  writing 
at  the  registrar's  office,  three  clear  days  before  the  hearingi  and  on 
payment  of  five  shillings  for  the  use  of  such  jury. 

Summonses  for  witnesses  and  for  the  production  of  documents  by 
tiiem  will  be  issued  upon  application  at  the  office  of  the  registrar  of 
this  court. 

Hours  of  attendance  at  the  office  of  the  registrar  of  this  court  at 
[place  of  office^  from  ten  tin  four,  except  on  [here  ineert  the  day 
on  which  the  office  will  be  cloeed]^  when  the  office  will  be  dosed 
at  one. 

This  summons  must  be  served  jiersonoZ/y  on  the  defendant  twdve 
dear  days  before  the  day  appointed  for  the  hearing. 

Notb. — I%ia  eumnunu  ehould  be  printed  on  a  haff'theet  offooh' 
cap  paper ^  eo  ae  to  enable  the  '*  Notice  qfiiUeniion  to  dtfemd**  to  be 
torn  <^/or  tranemieeion  to  the  registrar. 


9.  CoNMii^  wider  sec/.  28  qfl9  Sf  20  Fict.  e.  108,  aeto  Timeand    lOftsoVkt. 

Mode  qf  Payment.  c-  !<»,  t.  S8. 

No. 

In  the  county  court  of  holden  at 

Between  A.  B.,  plaintiff,  and  C.  D.,  defendant. 

I  [or,  the  attorney  of),  the  plaintiff,  do  consent  that  the  defendant 
do  pay  the  amount  claimed  hi  this  action  to  the  registrar  of  the  court 
on  the  day  of  185      [or,  by  instal- 

ments of  for  every  days,  the  first  instalment  to 

paid  on  the  day  of  ]. 

Dated  this  day  of  185    . 

Plaintiff  [or,  's  Attorney].  i 
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19  &  M  Vict.   10.  Not%e€  of  Service  or  Non-eervice  qf  Bnmmatu,  and  qflnieniiom, 
c.  108,  B.  29.        or  not,  to  defend,  to  be  sent,  under  the  provinon  of  eeet.  29  o/ 
19  Sc  20  Vict,  c,  108. 

No. 

In  the  county  court  of  holden  at 

(Seal.) 

Between  A.B.,  plaintiff,  and  C.  D.,  defendant* 

You  are  hereby  informed,  that  the  defendant  has  [or  has  not]  been 
served  with  the  snmmons  issued  in  this  action  [w^en  he  hoe  been 
eervedt  add,  and  that  he  has  {or  has  not)  given  notice  of  his  intention 
to  defend  the  action]. 

Dated  this  day  of  185    . 

Registrar  of  the  court. 
To  the  plaintiff. 


18  &  10  Vict.  11.  Summont  under  "  The  Summary  Procedure  on  BilU  of 

«•  «7-  Exchange  Act,  1855." 

Rule,  188.  I  \  No.  of  plaint. 

In  the  county  court  of  holden  at 

(Seal.) 

Between  A.  B.,  plaintiff, 
[Address.^ 
\Description,'] 
and 
C.  D.,  defendant. 
\  Address.'] 
iDescription,'] 

You  sre  hereby  warned  that,  unless  within  twelve  days  after  th« 
personal  service  of  this  summons  on  you,  inclusive  of  the  day  of  such 
service,  you  obtain  leave  from  the  judge  of  this  court,  or,  in  his 
absence,  from  the  registrar  of  this  court,  to  defend  this  action,  the 
plaintiff  may  proceed  to  judgment  and  execution. 

Dated  this  day  of  185    . 

Registrar  of  the  court 
To  the  defendant. 

N.  B. — ^This  summons  must  be  served  personally  on  the  defen- 
dant within  six  calendar  months  from  the  date  thereof,  and  not 
afterwards. 

Hours  of  attendance  at  the  office  of  the  registrar  [place  of  office"] 
from  ten  till  four,  except  on  [here  insert  the  day  on  which  the  office 
wiU  be  cloeed],  when  the  office  will  be  closed  at  one. 


Indorsement  to  be  made  on  the  Summon*  before  l^ervice  thereof. 

The  plaintiff  claims  £  for  principal  and  interest  [or 

balance  of  principal  and  interest],  doe  to  him  as  the  payee  [or  indorsee] 
of  a  bill  of  exchange  [or  promisnory  note],  of  which  Uie  following  is  a 
copy  [here  copy  bill  of  exchange  or  promissory  note,  and  all  indoret- 
mente  upon  it] ,  and  also  for  noting,  and  the  sum  of 

for  court  fees  [and  costs  herein]  :  and  if  the  amount  thereof  be  paid  to 
the  registrar  of  the  court  four  days  from  the  service  hereof,  no  farther 
proceedings  will  be  Uken. 
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Leare  to  defend  may  be  obtained  npon  application  at  the  office  of  the 
registrar  of  this  court,  supported  by  affidavit,  showing  that  there  is  a 
defence  to  the  action  on  the  merits,  or  disclosing  facts  showing  that 
it  is  reasonable  that  the  defendant  should  be  allowed  to  defend  the 
action. 


Indortemeni  to  be  wtade  on  the  Summotu  ifftw  Service, 

This  summons  was  served  by  personally  on 

[the  drfendant  or  the  drfendmUel  on  the  day 

of  18 


12.  Certificate  t^  Depoeit. 
In  the  county  court  of  holden  at  lo  &  9e  vict. 

C,  108.  ..71. 
'_  »«.,.-        ,^.^.««  BttleB,  134  to 

Between  A.  B.,  plaintiff,  and  C  D.,  defendant.  isa. 

I  do  hereby  certify,  that  the  pUintiff  [or  defendant]  has  paid  into 
my  hands^the  sum  of  £  [jar  here  state  the  proceeding 

which  has  rendered  the  deposit  necessary']' 

Dated  this  day  of  185    . 

Registrar  of  the  court. 

Hours  of  attendance  at  the  office  of  the  registrar  I  place  ofo^ce"] 
from  ten  till  four,  except  on  [here  insert  the  day  on  which  the  office 
will  be  closed],  when  the  office  will  be  dosed  at  one. 


13.  Notice  cf  Sttreties. 

In  the  county  court  of  holden  at  Ruiet,  1S4  to 

Between  A.  B.,  plaintiff,  and  C.  D.,  defendant  ^^' 

Take  notice,  that  the  sureties  whom  I  propose  as  my  security  in  the 
abore  cause  [here  state  the  proceeding  which  has  rendered  the  sureties 
necessary]  are  [here  state  the  full  names  and  additions  qf  the  sureties^ 
whether  housekeepers  or  freeholders,  and  their  residences /or  the  last 
six  months,  therein  mentioning  the  county  or  city, places,  streets,  and 
numbers,  ijfany]. 

Dated  this  day  of  185    • 


To  the 


14.  JfldaoU  qfJustiJhatiom. 

In  the  county  court  of  holden  at 

Between  A.B.,  plaintiff,  and  CD.,  defendant. 

I,  of  one  of  the  sureties  for  the  '•''»  l9f« 

defendant,  make  oath  and  say,  that  I  am  a  housekeeper  [or  freeholder, 
as  the  case  may  be],  residing  [describif^ 

particularly  the  county  or  city,  the  street  or  place,  and  the  number 
of  the  houH,  if  any],  that  I  am  worth  property  to  the  amount  of 
£  [the  amount  repaired  by  the  practice  qf  the 

cowrf]  over  and  above  what  will  pay  my  just  debu  [if  security  in  any 
other  action  or  for  any  other  purpose,  add,  and  every  other  sum  for 
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which  I  am  now  secarity],  that  I  am  not  bail  or  secnritj  in  any  other 
action  or  proceeding,  or  for  any  other  person  [pr  if  teewrity  in  any 
other  action  or  actions,  add,  except  for  C.  D.,  at  the  suit  of  E.  F.,  in 
the  ooort  of  in  the  ram  of  £  ;  for  6.  H., 

at  the  suit  of  I.  K.,  in  the  court  of  in  the  ram  of  £  ] 

[tpecifyiny  the  several  Actions,  with  the  courts  in  which  they  are 
brought f  and  the  sums  in  which  he  hat  become  bound^ ;  that  this  my 
property,  to  the  amount  of  the  said  ram  of  £  [ofuf  ifeeeuriiy 

m  any  other  action,  8cc.,  over  and  above  all  other  sums  for  which  1  am 
now  secarity  aa  aforesaid],  oonaists  of  ^here  specify  the  nature  and  value 
of  the  property  in  respect  of  which  the  deponent  proposes  to  become 
bondsman  as  follows,  stock  in  trade,  in  my  business  of 
carried  on  by  me  at  of  the  Talne  of  £  , 

of  good  book  debts  owing  to  me  to  the  amount  of  £  ,  of 

furniture  in  my  house  at  of  the  value  of  £  , 

of  a  freehold  (or  leasehold)  farm  of  the  value  of  £  situate 

at  occupied  by  or  of  a  dwelling* 

house  of  the  value  of  £  situate  at  oocupinl 

by  or  qf  other  property,  particularising  each 

description  qf  property,  with  the  value  thereqf],  and  that  I  have  for 
the  last  six  months  resided  at  [describing  the  place 

of  such  residence,  or  if  he  has  had  more  than  one  residence  during  thai 
period,  state  it  in  the  same  manner  as  above  directed,^ 

Sworn,  &c 


18  ft  19  Vict.  ^^*  ^i*<'wM^-^^</-'^A^">^'-^^'* 

e.  07. 

Rules,  134  to     Kiio^  *U  men  by  these  presents,  that  we,  A.  B.,  of,  &c.,  and  C.  D., 

us  Slid  189.  of,  &Cm  and  JL  F.,  of,  &a,  are  jointly  and  severally  held  and  firmly 
bound  to  6.  H.,  of,  &c.,  in  £  to  be  paid  to  the  said  O.  H., 

or  his  certain  attorney,  executors,  administrators,  or  assigns.  For 
whidi  payment  to  be  made  we  bind  ourselves,  and  each  and  every  of 
us,  in  the  whole,  our  and  each  of  our  heirs,  ezecnton^  and  administra- 
tors, jointly  and  severally  firmly  by  these  presents. 

Sealed  with  our  seals,  and  dated  this  day  of 

one  thousand  eight  hundred  and 

Whereas  an  action  has  been  brought  in  the  county  court 

of  holden  at  wherein  the  above-named 

G.  H.  is  plaintiiF,  and  the  above-bounden  A.  B.  is  defendant,  on  a 
certain  bill  of  exchange  [or  promissory  note]  under  "  The  Summary 
Procedure  on  Bills  of  Exdiange  Act,  1855  " : 

And  whereas  leave  has  been  duly  given,  aooording  to  the  provision! 

of  the  »aid  act,  to  the  said  A.  B.  to  defend  the  said  action,  upon  hia 

giving  security,  to  be  approved  by  the  registrar  of  the  court  aforenddr 

for  the  amount  claimed  in  the  said  action  and  costs  of  trial  thereof; 

and  whereas  the  above-named  C.  D.  and  E.  F.,  at  the  request  of  the 

said  A.  B.,  have  agreed  to  enter  into  the  above-written  obligation  for 

the  purposes  aforesaid,  and  the  seearity  intended  to  be  hereby  given 

has  been  approved  of  by  the  registrar  of 

I  aaproTe  of  the  said  county  court,  as  appears  by  his  aUowanoe  in  the  margin 

thii  bond.       hereof :  Now  the  condition  of  this  obligation  is  such,  that  if  the  abov«- 

RMutiar.  ^(*°<^^i^  J^'  B* »  C*  ^'t  *nd  E.  F.,  any  or  either  of  them,  shall  pay 

(&.•.)  '  onto  the  said  6.  H.,  his  executors,  administrators,  or  assigns,  tba 

amount  claimed  in  the  said  action,  and  the  costs  of  the  trial  theraof^ 
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upon  judgment  being  giren  for  the  plaintiff,  then  thii  obligttion  ahall  Tku  bond 
betoid;  otherwise  ihall  remain  in  foil  force.  refft**re»a 

A.  B.        (l.8.)      "^'• 
C.  D.        (l.8.) 
K.  F.        (l.8.) 

Signed,  lealed,  and  dellTered  by  the  above-bomiden 
in  the  presence  of 

NoTB. — ffa  depoiit  of  money  be  made,  the  memorandum  thereof  IB  ft  soviet. 
ehould  follow  the  terme  of  the  condition  qfthe  bond,  and  wUl  not  cl<»'*-7i. 
require  a  etamp. 


16.  Notice  qf  Leave  given  to  D^end,  is  ft  10  Vict. 

No.  of  plaint 


In  the  ooanty  ooort  of  holden  at 

(Seal.) 

Between  A.  B.,  plaintiff,  and  C.  D.,  defendant 

Take  notice,  that  the  defendant  has  obtained  leave  to  appear  at  a 

county  court  to  be  holden  at  on  the 

day  of                         at  the  honr  of  in  the               noon,  to 
defend  this  action. 

The  defendant  has  obtained  inch  leave  on  the  ground  set  forth 
in  an  affidavit,  a  copy  of  which  is  hereunto  annez^  [and  has  paid 
to  me  the  sum  claimed  by  you,  to  abide  the  decision  of  the  court] 
lor  haa  given  security  fbr  the  amount  claimed  by  you,  and  the  costs  of 
this  action]. 

Dated  Uds  day  of  185    . 

Registrar  of  the  court. 
To  the  plaintiff. 

Hours  of  attendance  at  the  office  of  the  registrar  {place  qf  office'] 
from  ten  tiU  four,  except  on  [here  huert  the  dajf  on  which  the  office 
will  be  doeed],  when  the  office  will  be  closed  at  one. 


Rult,  100. 


17.  Notice  to  the  'Drfendant  qf  the  t>ay  on  which  Came  ie  to  be  isft  lovict. 
heard  upon  Leave  being  given  to  Dffemd,  c.  67. 

No.  of  plaint  *'"•' ^«^- 

In  the  county  court  of  holden  at 

(SeaL) 

Between  A.  B.,  plaintiff,  and  C.  D.,  defbndant 

Leave  havifig  been  given  to  the  defendant  to  defend  this  action,  he 
is  hnreby  informed  that  it  will  be  tried  at  on  the 

day  of  at  the  hour  of  in  the  forenoon. 

Dated  this  day  of  185    . 

Registrar  of  the  court 
To  the  defendant 

b2 
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0  &  10  Virt.  18.  Notice  of  Payment  into  Court  qf  whole  Claim, 

V.  1)5,  ».  fsi. 

Rule,  01.        No*  of  plaint. 

In  the  county  court  of  holden  at 

(Seal.) 

Between  A.  B.,  pUdntifr,  and  C.  D.,  defendant 

Take  notice,  that  the  defendant  has  paid  into  conrt  the  ftxll  amount 
of  jour  demand  in  thia  action,  together  with  yonr  oottB  therein. 

Dated  this  day  of  185    . 

Registrar  of  the  court 
To  the  plamtiff 

N.B. — Upon  yonr  applying  for  the  ahove  amonnt,  it  will  be 
necessary  that  yon  shonld  prodoce  the  plaint-note  giten  to  yon  on 
the  entry  of  the  plaint. 

Hours  of  attendance  at  the  office  of  the  registrar  Iplaee  qfofiee"] 
from  ten  till  four,  except  on  [A«re  ifuert  the  day  on  which  the  office 
will  be  cloeed],  when  the  office  will  be  closed  at  one. 


0  &  10  Tict,  19.  Notice  of  Payment  of  Part  of  Claim  into  Court, 

Bule,6U       No.  of  plaint. 

In  the  county  court  of  holden  at 

(SeaL) 

Between  A.  B.,  plaintiff,  and  C.  D.,  defendant 

Take  notice,  that  the  defendant  has  paid  Into  court  the  sum  of 
£  together  with  costs  proportionate  to  that  sum.    If 

yon  elect  to  accept  tl^  same  in  full  satisfaction  of  the  sum  claimed^ 
and  send  to  the  registrar  of  this  court  and  to  the  defendant  a  written 
notice  forthwith  by  post,  or  by  lesTing  the  same  at  the  registrar's 
office  and  at  the  defendant*s  place  of  abode  or  business,  the  action  will- 
be  discontinued,  and  yon  will  be  liable  to  no  further  costs.  In  defisnlt 
of  such  notice  the  action  may  proceed ;  and  if  you  do  not  appear  at 
the  hearing,  you  will  be  liable  to  pay  to  the  defendant  such  costs  as  be 
may  incur  for  appearing  at  the  hearing,  or  such  other  sum  of  money 
as  the  judge  may  order,  for  expenses  subsequent  to  the  payment  into 
court. 

Dated  this  day  of  185    . 

Registrar  of  the  conrt 
To  the  plaintiff. 

• 
JV.B. — Upon  your  applying  for  the  abore  amount,  it  will  be 
necessary  that  you  should  produce  the  plaint-note  gifen  to  you  on 
the  entry  of  the  plaint 

Hours  of  attendance  at  the  office  of  the  registrar  [place  <if  office'] 
from  ten  till  four,  except  on  [here  ituert  the  day  on  which  the  office 
will  be  c/omJ],  when  the  office  will  be  closed  at  one. 
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20.  Notice  qf  8et-^,  9  ft  lo  Vict. 

No.  «•  ^  >•  7<^- 

In  the  ooimty  oourt  of  holden  at  ^^^»  07* 

Between  A.  B.,  plaintiff,  and  CD.,  defendant. 

Take  notice,  that  I  intend,  at  the  hearing  of  this  caase,  to  claim  a 
set-off  against  the  plaintiff's  demand,  the  pardcolars  of  which  set-off 
are  annexed  hereto. 

Dated  this  day  of  185    « 

The  defendant 
To  the  registrar  of  the  conrt. 

(The  reghtroT  is  to  annex  to  this  notice  the  partieulare  qf  eet-off, 
asfnmieked  hy  defendant j  eealed  with  the  eeal  qf  the  court,) 


21.  Notice  of  Speeiai  Dtfenee*  9  ft  lo  Vict. 

Na  c.  9ft,  •.10. 

(Seal.)  ^^*^h  M  ^ 

In  the  oonntj  eonrt  of  holden  at 

Between  A.  B.,  plaintiff,  and  C.  D. ,  defendant. 

Teke  notice,  that  I  intend,  at  the  hearing  of  this  cause,  to  gi?e  in 
evidence  and  rely  npon  the  following  ground  of  defence. 

Dated  this  day  of  185    . 

The  defendant. 
To  the  registrar  of  the  court 


That  I  was  an  infant,  within  the  age  of  twenty-one  years,  when  the  Inflncy. 
vnpposed  claim  arose  [or  the  supposed  contract  or  agreement  was 
made],  and  that  I  was  bom,  as  I  beHeve,  at  in  the  county 

of  on  the  dsy  of 


That  I  am  now  [or.  That  I  was,  at  the  time  when  the  supposed  Covwrture. 
claim  arose,  or,  the  supposed  contract  or  agreement  was  made],  the 
wife  of  of  .    And  that  I  was 

married  to  him  at  in  the  county  of  on 

the  day  of  and  that  he  resides  at 

in  the  county  of 


That  the  claim  for  which  I  am  summoned  is  barred  by  a  statute  of  Statata  of 
limitations.  Llmitsiion*. 


That  I  am  a  certificated  bankrupt,  and  obtained  my  certiilcate  from  Btnkraptey. 
the  Court  [or  dittriet  courf]  of  Bankruptcy  on  the 

day  of 

That  I  was  duly  diadiarged,  under  an  Act  for  the  Belief  of  InsolTCnt  IntolTency. 
Debtors  [or  obtained  a  final  order  under  the  Protection  Acts,  5  &  6 
Vict.  c.  116,  and  7  &  8  Vict  c.  96],  on  the  day  of 

at  the  court  of  held  at 

x3 
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9  &  10  Vict.  22.  Summont  to  Witneu. 

Rule,  74.  In  the  oonnty  court  of  holden  at 

(Seal.) 

Between  A.  B.,  plaintiff,  and  C.  D.,  defendant. 

Yon  are  hereby  required  to  attend  at  [the  eourt^kiwie  in  J, 

on  -the  day  of  185    ,  at  the  hour 

of  in  the  noon,  to  give  eridenoe  in  the  above  cause 

on  behalf  of  the  [plaint\for  drfendant,  a»  the  ease  mojf  be"],  and  then 
and  there  to  have  and  produce  [etate  any  particular  doctanente  re- 
quired]  f  and  all  other  books,  papers,  writings,  and  other  documents 
relating  to  the  said  action  which  may  be  in  your  custody,  possession  or 
power.  In  default  of  your  attendance,  yon  will  be  liable  to  a  penalty 
of  ten  pounds,  under  9  &  10  Vict.  c.  95. 

Dated  this  day  of  185    . 

Registrar  of  the  court. 
To 


9ft  10  Vict.  23.  Order  fining  a  Witneet/br  Non-attendance. 

c.  9fip  1. 80.        ^. 

No. 

In  the  county  court  of  holden  at 

(Sesl.) 

Between  A.  B.,  plaintiff,  and  C.  D.,  defendant. 

Whereas  of  was  duly  summoned  to 

appear  as  a  witness  in  this  cause  at  a  court  this  day  holden,  and  at  the 
time  of  being  so  summoned  payment  [or  a  tender  of  payment]  of  his 
expenses  was  made,  according  to  the  scale  of  allowance  settled  by  the 
rules  of  practice  of  the  county  courts ;  and  whereas  he  has  neglected, 
without  sufficient  cause  shown,  to  appear  at  the  court  [or  to  produce] 
lAere  deteribe  what  he  vae  required  by  eueh  eummone  to  produce]  :  or 
^Whereas  being  this  day  present  in  court,  and  being 

required  by  the  court  to  give  evidrace  in  this  cause,  refused  to  be  sworn, 
without  alleging  as  a  ground  for  such  refusal  that  he  had  any  con- 
scientious scruples  with  respect  to  tsking  an  oath  [or,  after  being  duly 
sworn,  refused  to  give  evidoice]  [or  to  produce,  here  describe  what  he 
woM  required  and  bound  to  produce]  i  It  is  hereby  ordered  that  the  said 
shall  forthwith  [or  on  the  day  of  ] 

pay  to  the  registrar  of  this  court  a  fine  of  £  for  such  neglect 

[or  refusal]. 

Given  under  the  seal  of  the  court,  this  day  of 

185    .    . 

By  the  court. 

Registrar  of  the  court. 

Hours  of  attendance  at  the  office  of  the  registrar  [place  qf  ofice] 
from  ten  till  four,  except  on  [here  ineert  the  day  on  which  the  office 
will  be  clo»ed]y  when  the  office  will  be  closed  at  one. 

*  Wbcra  vitneM  li  pment  In  court,  c<munenc«  fonn  hme. 
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24.  Warrttmi  qf  Bteeeuiion  againtt  the  Ocod»  qf  a  Witnm  for     9  8c  io  vict. 

a  Fine.  ^^^  ■»•  ^ 

No.  of  warrtnt. 

Id  the  county  court  of  holden  at 

(Seal.) 

Between  A.  B.y  platntilT,  and  C.  D.,  defendant. 

Whereas  was  duly  summoned  to  appear  as  a  witness 

in  this  cause  at  a  court  holden  at  on  the  day 

of  ^  and  at  the  time  of  being  so  summoned  payment  [or,  a 

tender  of  payment]  of  his  expenses  was  made,  according  to  the  scale 
of  allowance  settled  by  the  rules  of  practice  of  the  county  courts ;  and 
whereas  he  neglected,  without  sufficient  cause  shown,  to  appear  at  such 
court  [or,  to  produce!  [here  deeerihe  what  he  woe  repured  and  bound 
io  produce] :  or  *  Whereas  being  present  in  court  on 

the  day  of  185    ,  and  being  required  by  the 

court  to  give  evidence,  refused  to  be  sworn  without  alleging  as  a  ground 
for  such  refusal  that  he  had  any  conscientious  scruples  with  respect  to 
taking  an  oath  [or,  after  being  duly  sworn,  refused  to  give  evidence,  or 
to  produce,  &c.],  it  was  thereupon  ordered  by  the  court  that  he  should 
forthwith  [or  on  the  day  of  ]  pay  to  the 

registrar  of  this  court  a  fine  of  £  Tor  such  neglect  [or 

r^isal]  ;  and  whereas  the  said  sum  has  not  been  pud  according  to  the 
aaid  order,  and  the  judge  of  this  court  has  ordered  it  to  be  levied  as 
hereinafter  mentioned,  these  are  therefore  to  require  and  order  you 
forthwith  to  make  and  levy  by  distress  and  sale  of  the  goods  and  chat- 
tela  of  the  said  wheresoever  they  may  be  found,  within 

the  district  of  this  court  (excepting  the  wearing  apparel  and  bedding  of 
him  or  his  family,  and  the  tools  and  implements  of  his  trade,  if  any, 
to  the  value  of  five  pounds),  the  sum  stated  at  the  foot  of  this  warrant, 
being  the  amount  of  such  &ie  and  the  costs  of  this  execution,  and  also 
to  seize  and  take  any  money  or  bank  notes  (whether  of  the  Bank  of 
England  or  of  any  other  bank),  and  any  cheques,  bills  of  exchange, 
promissory  notes,  bonds,  specialties,  or  securities  for  money  belonging 
to  him  which  may  there  be  found,  or  such  part  or  so  much  thereof  as 
may  be  sufficient  to  satisfy  this  execution,  and  the  costs  of  making  and 
executing  the  same,  and  to  pay  what  yon  shall  have  so  levied  to  the 
registrar  of  this  court,  and  make  return  of  what  you  have  done  under 
this  warrant  immediately  upon  the  execution  thereof. 

Given  under  the  seal  of  this  court,  this  day  of 

185    . 

By  the  court. 

Registrar  of  the  court 
To  the  high  bailiiT  of  the  said  court,  and  others  the  bailiffs  thereof. 


Amount  of  fine  -        .        -        • 
Poundage  for  issuing  this  warrant 


Total    -    -    - 


£. 


i. 


d. 


Notice. — The  goods  and  chattels  are  not  to  be  sold  until  after 
the  end  of  five  days  next  following  the  day  on  which  they  were 
seized,  unless  they  be  of  a  perishable  nature,  or  at  the  request  of 
the  said  witness. 

Application  was  made  to  the  registrar  for  this  warrant  at  ^^im^  ia^' 

minutes  post  the  hour  of  in  the  noon  of  the  day  ^      '  *' 

of  185    . 

*  Where  witaeM  wm  prewnt  in  ooort,  eommence  form  here. 

■  4 
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Rule,  115,         25.  Notice  to  be  temt  with  all  WarrmUe  of  Bxtemiion  agmui 

the  Goodt. 
No.  of  Warrant. 

In  the  coontj  court  of  hoMen  at 

Between  A.  B.,  plaintiff;  and  C.  D.,  defendant. 

Take  notice,  that  the  warrant  of  ezecntion  agaimt  yonr  goods  on 
the  judgment  obtained  againit  yon  in  thia  action  is  for  the  following 
amount: 

Amount  for  which  judgment  waa  obtained    - 
Since  paid  bj  joa  into  ounrt        ... 


Remaining  due  on  judgment        .        .       .       • 

Poundage  for  iaauing  this  warrant        .       •       • 

Total  amount  to  be  lefied    •    •    - 


£.       «. 


The  oosta  of  keeping  poascsiion  of  such  of  your  goods  as  may  be 
seized  is  sixpincb  im  thb  PouNn  on  the  valub  of  such  goods. 

If  you  puj  the  amount  to  be  levied  within  half  an  hour  of  the  entry 
of  the  bailiif,  yon  will  not  be  required  to  pay  to  him  any  further  sua 
than  the  amount  directed  to  be  levied,  aa  atated  above. 

Your  goods  are  not  to  be  sold  until  after  the  end  of  five  days  neit 
following  the  day  on  which  they  were  aessed,  unless  they  1m  of  n 
perishable  nature,  or  at  your  request. 

If  ^our  goods  are  aold,  the  following  fees  are  diargeable  for  the 
appraisement  and  sale,  and  no  others : — 

For  the  appraisement,  sixpincb  in  thv  poqno  on  the  value  of  the 
goods  appnuMd,  over  and  above  the  stamp  duty. 

For  the  sale,  indoding  advertisements,  eatalognea,  sale,  and  com* 
mission,  and  delivery  of  the  goods,  onb  bbillinq  in  thb  pouni> 

ON  TBB  NBT  PBODUCB  OF  THB  BALB. 

Hours  of  attendance  at  the  office  of  the  registrar  [place  ofojfice'] 
from  ten  till  four,  except  on  [here  inaert  the  dojf  os  which  the  office 
will  be  cloeed],  when  the  office  will  be  doaed  at  one. 


19  ft  so  Vict.    26.  Affidavit  to  obtaim  a  Warrant  mmder  eect.  31  ^  19  &  20  Vid* 
c.  100,  f.  81.  c.  108. 

No.  of  plaint. 

In  the  county  court  of  holden  at 

Between  A.  B.,  plaintiff,  and  C.  D.,  defendant. 

I  of  the  plaintiff  [or,  defendant] 

make  oath  and  say,  that  the  aboTe  cause  is  appointed  to  be  tried  at 
this  court  on  the  day  of  185    ,  and  that 

£.  F.,  now  a  prisoner  confined  in  [etate  thepriiok]^  will  be  a  material 
witneu  for  me  upon  the  said  trial.  And  I  farther  say,  that  I  am  ad- 
vited  and  verily  believe  that  I  cannot  safely  proceed  to  the  trial  of  the 
said  cause  witlMut  the  testimony  of  the  said  £.  F.    And  I  do  hereby 
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make  applicatioii  to  the  judge  of  this  ooart  for  a  warrant,  in  order  that 
the  said  £.  F.  may  be  brought  before  this  coart  to  be  ezamlaed  as  a 
witness  on  my  behalf. 

Sworn  at  in  the  county* 

of  the  day 

of  one  thoonnd  eight  hun- 

dred and  fifty  ^ 

before  me, 


27.  Warrani  to  bring  up  a  Priwntr  to  give  Bvidenee  ftnder  net,  31   lo  &  so  Vict, 

<jf  19  ^  20  Vict.  e.  108.  «.  io8,  •.  3i. 

No.  of  plaint. 

In  the  county  court  of  holden  at 

Between  A.  B.,  plaintiiT,  and  C.  D.|  defendant 

To  [officer  in  whoee  eustodg  the  prisoner  ii] 

Whereas  the  plaintiff  [or,  defendant]  hath  made  application  to  me, 
by  affidavit,  for  a  warrant  to  bring  up  before  this  court  E.  F.,  who  it 
is  said  is  detained  as  a  prisoner  in  your  custody,  in  order  that  the  said 
£.  F.  may  be  examined  as  a  witness  on  behalf  of  the  said  plaintiff  [or^ 
defendant]  in  a  certain  cause  depending  in  this  court  between  the  said 
A.  B.,  plaintiff,  and  C.  D.,  defendant:  You  are  therefore  hereby  re* 
quired  to  bring  the  said  E.  F.  before  this  court  at  [eourt-houte}  on 
the  day  of  185    ,  at  o'clock 

in  the  noon,  then  and  there  to  be  examined  as  a  witness  on 

behalf  of  the  said  plaintiff  [or,  defendant] ;  and  immediately  after  the 
said  E.  F.  shall  have  given  his  testimony  before  this  court,  that  you 
■afely  conduct  him  the  said  E.  F.  to  the  prison  from  which  he  shall  have 
been  brought  under  this  warrant. 

GiTcn  under  the  seal  of  the  court,  the  day  of 

185     . 

Judge  of  the  court. 


28.  Order  for  changing  the  Venue  under  either  sect.  20  or  22  qf     19  jt  so  vict. 

19  Sr  20  Vict.  c.  108.  c.  106,  •>.  SO. 

^  ss. 

In  the  county  court  of  holden  at 

(SeaL) 

Between  A. B.,  plaintiff,  and  CD.,  defendant 

It  is  ordered,  that  the-renue  in  the  abore  cause  be  changed,  and  that 
the  cause  be  sent  for  hearing  to  the  county  court  of  holden 

At 

Giren  under  the  seal  of  this  court  this  day  of 

185     . 

By  th6  court, 

Registrar  of  the  court 
To  the  plaintiff  and  defendant. 

b5 
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22. 


19  &  20  Virt      29.  Notice  by  Court  to  which  an  Action  has  been  eeni,  qf  the 
c.  108,  M.  80,  J)ay  qf  Hearing. 

'*"  No. 

In  the  county  court  of  holden  at 

(SeaL) 

Between  A.  B.,  plaintiff,  and  C.  D.,  defendant 

Take  notice,  that  the  above  cause  has  been  aent  for  hearing  to  this 
coart,  and  that  it  is  appointed  to  be  heard  in  this  court  on  the 
day  of  185     ,  at  the  hour  of  in 

the  noon. 

Given  under  the  seal  of  this  court,  this  day  of 

185     . 

Registrar  of  the  court. 
To  the  plaintiff  and  defendant. 

Hours  of  attendance  at  the  office  of  the  registrar  [ptace  of  office"] 
from  ten  till  four,  except  on  [here  inter t  the  day  on  which  the  office 
will  be  cloeed],  when  the  office  will  be  closed  at  one. 


10  &  20  Vict.       30.  Notice  (if  Objection  under  sect  Z9qf  19  Sf  20  Vict.  e.  108. 

C>  lOo,  t,  3v« 

Rule,  flO.         No. 

In  the  county  court  of  holden  at 

Between  A.  B.,  plaintiff,  and  C.  D.,  defendant. 

Take  notice,  that,  under  the  provisions  of  sect.  39  of  19  A.  20  Met. 
c.  108,  I  object  to  this  action  being  tried  in  the  county  court;  and 
I  propose  as  my  sureties  [here  state  the  full  names  and  additions  qf 
the  sureties,  whether  housekeepers  or  freeholders ,  and  their  residences 
for  the  last  m*  months,  therein  mentioning  the  county  or  city,  places^ 
streets,  and  numbers,  if  any]  [or,  and  I  propose  to  deposit  a  sum  of 
money  in  lieu  of  giving  sureties]. 

Defendant. 

Dated  this  day  of  185 

To  the  registrar  of  the  said  court. 


10  ft  90  Vict.  31.  Bond  under  sect,  39  qf  19  Sf  20  .Vict.  e.  108. 

c.  108,  8. 80. 

A  fsm  fiiffi-  Know  all  men  by  these  presents,  that  we,  A.  B.  of,  &c.,  and  C.  D. 
cient  to  cofer  <>^  ^^'t  *^^  £•  P*  of,  &c,,  are  jointly  and  severally  held  and  firmly 
the  amount     bound  to  G.  H.  of,  &c.,  in  £  to  be  paid  to  the 

claimed,  aod  ^\^  Q,  ]],^  ^r  his  certain  attorney,  executors,  administrators,  or 
ifTiDperior  Msigns.  For  which  payment  to  be  made  we  bind  ourselves  and  each 
ronrt,  not  ex-  and  every  of  us,  in  the  whole,  our  and  each  of  our  heirs,  executors, 
eeeding  in  the  and  administrators,  jointly  and  severally,  firmly  by  these  presents. 

For  notice  of      ^^^^  ^^  ^^^  setHa,  and  dated  this  day  of 

sureties  mS  one  thousand  eight  hundred  and 
rt^1fid4nit  of 

justification.      Whereas  an  action  has  been  brought  in  the  county  court 

•ff/^rms,i3  of  holden  at  wherein  the  above-named 

G.  H.  is  plaintiff,  and  the  above-bounden  A.  B.  is  defendant : 

And  whereas  the  said  A.  B.  has  given  due  notice  to  the  said  G.  H. 
of  his  the  said  A.  B.'s  objection  to  the  said  action  being  tried  in  tha 
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Mid  oonrt,  as  |mmded  bj  sect.  39  of  19  &  20  VvA.  e.  108 :  And 
wfaereu  it  Is  by  the  same  section  of  the  said  statute  proTided,  that  the 
party  who  shall  object  shall  give  security,  to  be  approved  by  the  regis- 
trar of  the  court  aforesaid,  for  the  amount  claimed,  and  costs  of  trial 
in  one  of  the  superior  courts  of  common  law :  and  whereas  the  above- 
named  C.  D.  and  E.  F.,  at  the  request  of  the  said  A.  B.,  have  agreed 
to  enter  into  the  above-written  obligation  for  the  purposes  aforesaid, 

and  the  security  intended  to  be  hmby  given  has  been  approved  of 

llj  I  approve 

the  registrar  of  the  said  county  court,  as  appears  by  his     j.  k.    °^' 
aUowaoce  in  the  margin  hereof:  Now  tiie  condition  of  this  obligation       Regittimr. 
is  such,  that  if  the  above-bounden  A.  B.,  C.  D.,  and  E.  F.,  any  or  <<••*•) 
eitlier  of  them,  shall  pay  unto  the  said  6.  H.,  his  executors,  adminis-  xhu  bond 
trators,  or  assigns,  the  costs  of  the  trial  in  one  of  the  superior  courts  requireg  u 
of  common  law,  and  the  amount  for  which  a  verdict  may  paia  against  «'«"*/;. 
the  said  A.  B.,  then  this  obligation  shall  be  void,  otherwise  shall  remain 
in  Aill  force. 

A.  B.  (l.  a.) 

CD.  (L.8.) 

E.  F.  (l.  8.) 

Signed,  sealed,  and  delivered  by  the  above  bounden 
in  the  presence  of 

NoTB.— D^  a  depogit  qf  money  be  made^  the  memorandum  thereof  lo  Ik  so  Viet. 
thouldfollow  the  terms  of  the  condition  of  the  bond,  and  will  not  c  iss,  •.  7i. 
require  a  etamp. 


32.  Consent  that  Court  shall  decide  in  an  Action  where  TUle  has      19  &  20  Vict. 

incidentally  come  in  question.  ^-  ^^*  ■•  2& 

In  the  county  court  of  holden  at 

Between  A.  B.,  plaintiff,  and  C.  D.,  defendant 

We  \prt  the  respective  attorneys  of] ;  the  plaintiff  and  defendant,  do 
hereby,  under  the  provisions  of  sect.  25  of  19  &  20  Vict.  c.  108,  con* 
sent  that  this  action  shall  be  decided  by  the  judge  of  this  court. 

Given  under  our  hands  this  day  of  185    . 

Plaintiff  [or,  's  Attorney]. 
Defendant  [or,  *8  Attorney]. 


33.  Notice  to  he  sent  to  both  Pjarties  under  sect  26  qf  10  *  -in  Vict. 

19  ^  20  fTiet,  c.  108.  «•  >•«.  •  2«, 

In  the  county  court  of  holden  at 

(Seal.) 

Whereas,  under  the  provision  of  sect.  26  of  19  &  20  Vict  c.  108, 
an  action  commenced  in  the  court  of  [name  qf  superior  court]  f 
wherein  A.  B.  of,  &c.,  is  plaintiff,  and  C.  D.  of,  &c.,  is  defendant, 
haa  been  ordered  by  [name  of  Judye  of  superior  court]  to  be  tried  in 
this  court : 

t6 
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Take  notice^  tint  the  aid  ectioB  will  be  knrd  ia  tfui  eont  oo 
the  dayof  afttfaehovof  in 

the  nooo. 

Given  vader  te  «■!  of  the  eoort,  thn  day  of  185  . 

Bcgiitiar  of  tiie  oovt* 
To  plahitiffand  diftniliiit 

Hoini  of  attendanee  at  te  ofiee  of  tiie  legiafaai  [piaee  ^tffee] 
from  ten  till  foor,  eieept  on  [kere  taaerf  f4e  da§  en  mkSek  ike  ojtce 
wilt  ht  doted],  when  tiie  ofiee  will  be  doeed  at 


9  It  le  Viet.  34.  BeffiUfmi^e  NoHee  qf  /nrf . 

c.  es^  •.  T.    No. 

In^eonntyconitof  hoUcnai 

(SeaL) 

Between  A.  B..  plaintiff,  and  C.  D.,  defendant. 

TdEe  notiee,  iSbat  tine  eanae  win  be  tried  bj  e  jvrj,  tiie 
harinf  demanded  a  jvy  therein. 

Bated  thii  dajoT  185    • 

Bfljgliitnr  of  the  eonrti 
To  the  plaintiff  [or,  Jefcnilint]. 


Mule,  90. 


9  ft  10  Tiet.  35.  iSlMiieni  lo 

c.os,ft^7S.        In  the  oonntj  eonrt  of  holden  at 

(SeaL) 

Yon  aie  herebj  eonunoned  to  eppear  and  mm  aa  a  janr  in  this 
eoort,  atthe  on  the  day  of  185    , 

at  the  hoar  of  in  the  noon«  npcm  the  trial  of  the  canae 

or  canaet  to  be  then  and  there  tried  by  jory,  and  in  defanlt  of  attead- 
ance  yoa  will  be  liable  to  a  penalty  of  fite  poands,  ander  aeet.  72  of 
9  &  10  VicL  e.  95. 

Given  onder  the  leal  of  the  eonit,  this  day  of  185  . 

Bttifltrar  of  the  eoort. 
To 

of 


9  ft  10  Tkt.  36.  Order fimma  m  Jmrwrfor  Nam^temdtmee. 

In  the  oonnty  eoort  of  holden  at 

(SeeL) 

Whereaa  was  daly  lanunoned  to  appear  and  aerre 

this  day  as  s  jaror  in  this  eoort,  apon  the  tiisl  of  the  csnae  or  caoaea 
to  be  tried  by  jary  at  this  eoort ;  aad  whereas  he  has  neglected,  with- 
oot  safficieBt  caase  showa,  to  appear  and  aerve  as  s  jaror  at  this'coart : 
it  is  hereby  ordered,  that  he  shall  forthwith  [or,  on  the  day 

of  ]  pay  to  the  registrar  of  this  eonrt  s  fine  of  £ 

for  sach  neglect. 

Given  ander  the  seal  of  the  eoart,  tins  day  of 

By  the  ooar^ 

Registrsr  of  the  eoart 

Hoars  of  sttcndsnee  st  the  office  of  the  registrar  [place  ^  ojfiee'] 
from  ten  till  fonr,  eicept  on  [here  ineert  ike  day  on  wkiek  ike  ojiee 
will  be  eloted},  when  the  office  will  be  closed  at  one. 
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37.  Warrant  qf  BxeeuHon  agaiMi  the  Goods  qf  a  Jwror         •  ^.^^  TS*' 

for  a  FiiM.  "•  ^  ••  *^- 

No.  of  WBrnmt. 

In  the  ooanty  oonrt  of  holden  at 

(Seal.) 

Whereas  iraa  duly  Bummoned  to  appear  and  uenre 

as  a  jaror  at  k  court  holden  on  the  day  of 

upon  the  trial  of  any  caaae  or  canaes  to  be  then  and  there  tried  by 
jury :  and  whereas  he  neglected,  without  sufficient  cause  shown,  then 
to  appear  and  ser? e  as  a  juror  at  such  court,  it  was  thereupon  ordered 
by  the  court  that  he  should  forthwith  [or  on  the  day  of  ] 

pay  to  the  registrar  of  this  court  a  fine  of  £  for  such 

neglect :  and  whereat  the  said  sum  has  not  been  paid  according  to  the 
said  order,  and  the  judge  of  this  court  has  ordered  it  to  be  leried  as 
hereinafter  mentioned ;  these  are  therefore  to  require  and  order  yon 
forthwith  to  make  and  levy,  by  distress  and  sale  of  the  goods  and 
chattels  of  the  said  wheresoerer  they  may  be  found 

within  the  district  of  this  court  (excepting  the  wearing  apparel  and 
bedding  of  him  or  his  family,  and  the  tools  and  implements  of  his 
trade,  &  any,  to  the  Talne  of  fire  pounds)  the  sum  stated  at  the  foot  of 
this  warrant,  being  the  amount  of  such  fine,  and  the  costs  of  this 
execution,  and  also  to  seise  and  take  any  money  or  bank  notes  (whether 
of  the  Bank  of  England  or  of  any  other  bank),  and  any  cheques,  bills 
of  exchange,  promissory  notes,  bonds,  specialties,  or  securities  for 
money,  belonging  to  him,  which  may  there  be  found,  or  such  part  or 
so  much  thereof  as  may  be  sufficient  to  satisfy  this  execution,  and  the 
costs  of  making  and  executing  the  same,  and  to  pay  what  you  shall 
have  so  levied  to  the  registrar  of  this  court,  and  make  return  of  what 
you  have  done  under  this  warrant  immediately  upon  the  execution  • 
thereof. 


Given  under  the  seal  of  the  court,  this 

By  the  court, 


To  the  high  bdliff  of  the  court,  and 
others  the  bailiffs  thereof. 


day  of 


18 


ttegistrar  of  the  court. 


Amount  of  fino 


Poundage  for  issuing  this  warrant 

Total  -    - 


£. 


s. 


JVb/tos.— The  goods  and  chattels  are  not  to  be  sold  until  after 
the  end  of  five  days  next  following  the  day  on  which  they  were 
seized,  unless  they  be  of  a  perishabte  nature,  or  at  the  request  of 
the  said  juror. 


Application  was  made  to  the  registrar  for  this  warrant  at 
minutes  past  the  hour  in  the  noon  of  the  day  of 


19  ft  soviet. 

185      .  C.  108,  0.  4», 
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9  &  10  Vict.  38.  Order  to  adjotim  Proceedings. 

c.  85,  t,  81.     No. 

Rule,  88.  jjj  jjj^  county  court  of  holden  at 

(Seal) 

Between  A.  B.,  plaintiff',  and  C.  D.,  defendant. 

It  is  ordered,  that  the  trial  of  this  action  be  adjourned  until  the 
day  of  185    ,  at  o'clock  in  the  noon. 

Giren  under  the  leal  of  the  court,  thii  day  of  185 

By  the  court, 

Registrar  of  the  court. 


Attfo,  so.  39.  Order  ^g^pointing  Ouardian  named  by  hrf'awt  Defendant. 

No. 

In  the  county  court  of  holden  at 

(Seal) 

Between  A.  B.,  plaintiiT,  and  C.  D.,  defendant. 

Whereas  now,  at  the  hearing  of  this  cause,  the  defendant,  being  an 
infant,  appears  here  in  court,  and  names  of  to  act  as 

his  guardian,  who  now  assents  to  act  as  sudi  guardian,  I  do  therefore 
hereby  appoint  him  to  be  guardian  of  the  defendant  in  this  cause. 

Giren  under  the  seal  of  the  court,  this  day  of  185     • 

Judge  of  tiie  court. 


Rule,  80.  40.  Order  appointing  Ouardian  qfli^ant  Drfendant  where 

Drfendant  doet  not  name  a  Guardian. 
No. 

In  the  county  court  of  holden  at 

(S«J.) 

Between  A.  B.,  plaintiff',  and  C.  D.,  defendant. 

Whereas  now,  at  the  hearing  of  this  cause,  the  defendant,  being  an 
infent,  appears  here  in  court,  and  does  not  name  a  guardian,  I  do 
therefore  hereby  appoint  to  be  guardian  of  the 

defendant  in  this  cause. 

Giren  under  the  seal  of  the  court,  this  day  of  185    . 

Judge  of  the  court. 


IS  k,  14  ^kL         41*  Order  /or  Cotte  to  Drfendant  where  Plaintif  doee  not 
e.  ei,  •.  10.  appear, 

Aule,  85.        No. 

In  the  county  court  of  holden  at 

(Seal.) 

Between  A.  B.,  plaintiff,  and  C.  D.,  defendant 

Whereas  the  plaintiff  has  not  appeared,  either  by  himself,  his  attorney 
or  agent,  at  the  court  holden  this  day,  being  the  day  appointed  for  the 
trial  of  this  cause,  and  the  defendant  has  appeared  in  person  [or  by  his 
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•ttorney  or  tgent],  and  has  not  admitted  the  demand,  it  is  awarded 
that  the  plaintiff  do  pay  the  ram  of  £  for  the  defendant's 

costs,  and  it  is  ordered  that  the  plaintiff  do  pay  the  same  to  the  registrar 
of  this  court  on  the  day  of  185    • 

Given  under  the  seal  of  the  court,  this  day  of  185 

By  the  court, 

Registrar  of  the  court. 

Hours  of  attendance  at  the  office  of  the  registrar  [place  qf  office] 
fh>m  ten  till  four,  except  on  {here  intert  the  day  on  wkiek  the  office 
untt  be  eloeed]f  when  the  offiM  will  be  closed  at  one. 


42.  Agreement  under  eeeS.  69,  q^  19  &*  20  Viet.  c.  108.  10  ae  M  Vict. 

^  0.108,1.  flQ. 

In  the  county  court  of  holden  at 

Between  A.  B.,  plaintiff,  and  C.  D.,  defendant. 

We  [or  the  respectiTe  attorneys  or  agents  of]  the  above-named 
plaintiff  and  defendant,  do  hereby,  under  the  provision  of  sect.  69  of 
19  &  20  Vict  c.  108,  agree  that  the  decision  of  the  judge  of  this  court 
in  this  action  shall  be  finaL 

Given  under  our  hands,  this  day  of 

Plaintiff  [or  *a  Attorney]. 
Defendant  [or  '■  Attorney]. 


43.  Judgment  againet  Drfendant/or  Payment  ofCoett.  o  &  lo  Tict. 

No.  c.  00,  ».  82. 

In  the  county  court  of  holden  at  Rhu,  01. 

(Seal.) 

Between  A.  B.,  plaintiff,  and  C.  D.,  defendant. 

Upon  hearing  the  plaintiff's  application  at  a  court  holden  this  day, 
it  is  adjudged  £at  the  plaintiff  do  recover  against  the  defendant  the 
sum  of  £  for  costs  incurred  by  the  plaintiff  in  pre- 

paring for  trial  [or  in  attending  court]  before  the  notice  of  payment 
of  money  into  court  was  received  by  him,  raoh  money  havug  been 
so  paid  in  less  than  five  dear  days  before  the  return-day  of  the 
summons. 

And  it  u  ordered,  that  the  defendant  do  pay  the  same  to  the 
registrar  of  this  court  on  the  day  of  185    . 

Given  under  the  seal  of  the  court,  this  day  of 

185    . 

By  the  court. 

Registrar  of  the  court. 

Hours  of  attendance  ac  the  office  of  the  registrar  [place  f^  office"] 
from  ten  till  four,  except  on  [here  insert  the  day  on  which  the  office 
will  be  closed],  when  the  office  will  be  closed  at  one. 


44.  Judgment  for  Drfendant,  or  qf  Nonsuit  ^  *|«  ^^' 

No.  *•  **'  ••  ^■ 

In  the  county  court  of  holden  at 

(Seal.) 

Between  A.  B.,  plaintiff,  and  C.  D.,  defendant. 

Upon  hearing  this  cause,  at  a  court  holden  this  day,  it  is  adjudged 
that  judgment  be  entered  for  the  defendant  [or  that  judgment  of  non« 
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•J  k  10  Vict.  48.  Order  to  nupmd  Order  itfJudgwunu 

c.  »5,  •.  105.        No. 

In  the  oount  J  court  of  holden  at 

(Seal.) 

Between  A.  B.,  plaintiff,  and  C.  D.,  defendant. 

It  18  ordered,  that  an  order  of  thia  court,  in  tbia  action,  bearing  date 
the  da  J  of  1B5  ,  be  aoapended  until  the 

day  of  185    . 

Giren  under  the  aeal  of  the  court,  thia  day  of 

185    . 

By  the  court. 

Rcgiatrar  of  the  court. 


!9  &  30  Vict.       49.  Order  fwr  CotU  of  the  day  tmdereect.  40  (/19  4*  20  Fiet, 
«•'<».  ■-*<>.  c.  108. 

No. 

In  the  county  court  of  holden  at 

(Seal.) 

Between  A.  B.,  plaintiff,  and  C.  D.,  defendant. 

Whereaa  a  rule  [or  aummona]  baa  been  granted  by  [name  o/nq^erior 
court  or  Judge"],  requiring  cause  to  be  shown  why  a  writ  of  certiorari 
[or  prohibition]  should  not  issue  in  this  cauae,  and  no  order  has  been 
made  by  such  court  [or  judge]  respecting  the  costs  in  thia  court :  And 
whereas  a  copy  of  such  rule  [or  summons]  has  not  been  senred  on  the 
plaintiff  [or  defendant]  [or  on  the  registrar],  according  to  aect.  40  of 
10  &  20  Vict.  c.  108 :  And  whereaa  the  plaintiff  [or  defisndant]  has  on 
this  day  appeared  at  thia  court  to  prosecute  [or  defend]  this  cause :  It 
is  ordered,  that  the  defendant  [or  plaintiff]  do  pay  the  sum  of 
£  for  the  plaintiflTs  [or  defendant's]  costs  of  the  day,  and 

it  is  ordered,  that  the  defendant  [or  plaintiff]  do  pay  the  aame  to  the 
registrar  of  the  court  on  the  day  A  185  . 

Given  under  the  aeal  of  the  court,  thia  day  of 

185     . 

By  the  court. 

Registrar  of  the  ooort. 

Hours  of  attendance  at  the  office  of  the  registrar  [place  of  ofice], 
from  ten  till  four,  except  on  [here  meeri  the  day  on  which  the  office 
Witt  he  closed]  f  whai  the  office  will  be  closed  at  one. 


19  Jc  20  Vict.      50.  Order  for  CoeU  of  the  Day  under  eeet,  41  of  19  A-  20  VicL 
e.  ISO,  •.41.  c.  108. 

No. 

In  the  county  court  of  holden  at 

(Seal.) 

Between  A.  B.,  plaintiff,  and  C.  D.,  defendant. 

Whereaa  a  writ  of  certiorari  [or  prohibition]  has  been  granted  in 
this  cause  by  [name  of  euperior  court  or  Jwiye'],  on  the  ez-parte 
apptication  of  the  defendant  [or  plaintiff],  who  haa  not  lodged  it  with 
the  regiatrar  of  the  court  [or  haa  not  given  notice  to  the  plaintiff  (or 
defendant)  that  it  haa  iaaued]  two  clear  days  before  this  day,  being  Uie 
day  fixed  for  hearing  this  cauae :  And  whereas  the  said  [superior  court 
or  judge]  haa  made  no  order  respecting  the  costs  of  tlie  cause  in  thia 
court :  And  whereaa  the  plaintiff  Tor  defendant]  haa  on  this  day 
appeared  at  this  court  to  prooecute  [or  ddend]  U^  cause :  It  ia  or- 
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the  defendant  for  the  Bum  of  £  for  debt  [or  damages], 

and  for  oosts,  and  thereupon  it  waa  ordered  that  the 

defendant  ahoold  pay  the  same  to  the  registrar : 

And  whereas  the  defendant  having  personallj  appeared  to  the 
tnmmons  in  this  action,  and  being  present  in  court,  was  then  and  there 
eiamined  teaching  his  estate  and  effects,  and  the  drcamstancea  under 
which  he  contracted  the  said  debt  [or  incurred  the  said  damages  or 
liability],  and  as  to  the  means  and  expectation  he  then  had,  and  as  to 
the  means  he  still  had,  of  discharging  the  aaid  debt  [or  damages],  and 
as  to  the  disposal  he  had  made  of  an  j  property  : 

And  whereas  this  court  upon  such  examination  ordered  that  the 
defendant  should  be  committed  to  prison  for  days,  for 

[ttate  the  ground  qfeomnUttaf]  : 

These  are,  therefore,  to  require  you,  the  said  high  bailiff,  bailiffs, 
and  othen,  to  take  the  defendant,  and  to  deliver  him  to  the  governor 
or  keeper  of  the  above-named  prison,  and  you  the  said  governor  or 
keeper  to  receive  the  defendant  and  him  safely  to  keep  in  the  said 
prison  for  days  from  the  arrest  under  this  warrant,  or 

until  he  shall  be  sooner  discharged  by  due  course  of  law. 

Given  under  the  seal  of  the  court,  this  day  of 

185    • 

By  the  court, 

of  the  court. 


Amount  adjudged  to  be  paid  -       »       « 
Poundage  for  issuing  this  warrant   • 

Total  amount  due 


£. 


9. 


tf. 


iVLB.— 'This  warrant  remains  in  force  one  year  firom  the  date  thereof! 


47.  Certyieaie  qf  the  Reeult  of  the  Hearing  qf  a  Cauee  under  eeet.  10  acso  Yict. 

,26  </ 19  ^  20  Viet.  c.  108.  c.  108,  fc  as. 

(Seal.) 

In  the  county  court  of  holden  at 

I  hereby  certify,  that  an  action  commenced  in  the  court  of  [name  of 
euperiw  eotir/],  wherein  A.  B.  is  plaintiff,  and  C.  D.  isdeiendant, 
which,  under  sent.  26  of  19  &  20'yict  c.  108,  was  ordered  by  [name 
of  judge  qf  euperior  eourf]  to  be  tried  in  this  court,  haa  been  heard 
accordingly  in  thia  court  on  this  day,  and  that  the  result  was  as 
follows : 

{State  the  fiddling  on  the  eeveral  ittuee  Joined  in  the  action,  or  thai 
the  plainiiff  wae  nonsuited,) 


Dated  thia 


day  of 


185    . 
Registrar  of  the  court 


I  ]  6  Appendix  to  Part  J. 

prominory  notes,  bonds,  specialties,  or  secoritles  for  money  of  the  do* 
fendant  which  may  there  he  found,  or  snch  part  or  so  mnch  thereof  as 
may  be  sufficient  to  satisfy  this  execution,  and  the  costs  of  making  and 
executing  the  same,  and  to  pay  what  you  shall  have  so  levied  to  the 
registrar  of  this  court,  and  make  return  of  what  you  have  done  under 
this  warrant  immediately  upon  the  execution  thereof. 

Given  under  the  seal  of  the  court,  this 
day  of  185     . 

By  the  court. 

Registrar  of  the  court. 
To  the  high  bailiif  of  the  ssid  court, 
and  others  the  bailifb  thereof. 


Amount  for  which  judgment  was  obtained    - 
Paid  into  court  --.•-• 


Remaining  due 
Poundage  for  issuing  this  warrant 


Total  amount  to  be  levied    •>    - 


£. 


t. 


Kotiee. — The  goods  and  chattels  are  not  to  be  sold  until  after 
the  end  of  five  days  next  following  the  day  on  which  they  were 
seisedp  unless  they  be  of  a  perishable  nature,  or  at  the  request  of 
the  defendant. 

19  le  so  Viet.      Application  was  made  to  the  registrar  for  this  warrant  at 
c  loe,  ■.  48.    minutes  past  the  hour  of  in  the  noon  of  the 

day  of  185     . 

ThU  form  wiil  aho  opply  to  a  warrani  of  execution  upon  a  judff* 
ment  under  13  ^  14  Viet.  c.  61,  t.  9 ;  and  by  leaving  out  the  worde 
'*  and  whereoM  drfault  hat  been  made  m  payment  according  to  the 
eaid  order"  to  a  warrant  qf  execution  under  the  Bille  of  Bxchanye 
Act. 


9  It  10  Ykt.  53.  Warrant  qf  Bxeeution  ayaintt  the  Good*  ofPlamt^. 


c.  99,  f.  M. 


No.  of  plaint. 
No.  of  warrant. 

In  the  county  court  of  holden  at 

(Seal.) 

Between  A.  B.,  plaintiff,  and  C.  D.,  defendant. 

Wbereu  at  a  court  holden  at  on  the  day 

of  185     it  was  ordered  by  the  court,  that  jadgment  should 

be  entered  for  the  defendant  [or  that  judgment  of  nonsuit  be  entered], 
and  that  the  plaintiff  should  pay  to  the  registrar  of  the  court,  on  or 
before  the  day  of  the  sum  of  for 

the  defendant's  costs  of  suit : 

And  whereas  default  has  been  made  in  payment  according  to  the  ssid 
order :  these  are  therefore  to  require  and  order  you  forthwith  to  make 
and  levy  by  distress  and  sale  of  the  goods  and  chattels  of  the  plaintiff, 
wheresoever  they  may  be  found  within  the  district  of  this  court  (ex* 
cepting  the  wearing  apparel  and  bedding  of  him  or  his  family,  and  the 
tools  and  implements  of  his  trade,  if  any,  to  the  value  of  five  pounds), 
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the  ram  stated  at  the  ftx>t  of  this  warrant,  being  the  amonnt  dne  to  the 
defendant  under  the  said  jadgment,  including  the  costs  of  this  execu- 
tion ;  and  also  to  seise  and  tdie  any  money  or  bank  notes  (whether  of 
the  Bank  of  England  or  of  any  other  bank),  and  any  cheques,  bills  of 
exchange,  promissory  notes,  bonds,  specialties,  or  securities  for  money 
of  the  plaintiff  whidi  may  there  be  found,  or  such  part  or  so  much 
thereof  as  may  be  sufficient  to  satisfy  this  execution,  and  the  costs  of 
making  and  executing  the  same,  and  to  pay  what  you  shall  ha? e  so 
leried  to  the  registrar  of  the  court,  and  make  return  of  what  you  have 
done  under  this  warrant  immediately  upon  the  execution  th^eof. 

GiTen  under  the  seal  of  the  court,  this  day  of 

185    . 

By  the  court. 

Registrar  of  the  court. 

To  the  high  bailiff  of  the  said  court, 
and  others  the  bailiffs  thereof. 


Costs  adjudged  --••-.. 
Paid  into  court  --••-•- 

Remaining  doe     .        -        .        -        - 
Poundage  for  issuing  this  warrant        ... 

Total  amount  to  be  levied    .    -    • 


£.'   t. 


d. 


Noiiees — ^The  goods  and  chattels  are  not  to  be  sold  until  after 
the  end  of  five  days  next  following  the  day  on  which  they  were 
seised,  unless  they  be  of  a  perishable  nature,  or  at  the  request  of 
the  said  plaintiff. 


Application  was  made  to  the  registrar  for  this  warrant  at 
minutes  past  the  hour  of  in  the  noon  of  the 

of  185    . 


10  4t  20  Vict, 
day  c.  108«  t.  40. 


54.  /tul^iNeiif-SiMiNtiioiit. 

In  the  [fi7/e  qf  eowrt  Undng  rammofis]. 
(Seal) 

No.  of  plaint 

No.  of  judgment-rommons. 

Between  A.  B.,  plaintiff, 
{Addrtn.) 
(^Deicriptifin.) 
and 
C.  D.,  defendant, 
{Prtient  addreis,) 

(DeMcription,  andf  if  known,  place  qf 
en^hyment.) 

Whereas  the  plaintiff  obtained  a  judgment  [or  if  no  judgmtnt  has 
Been  obtained,  or  if  afresh  order  hat  been  obtained  upon  a  judgment^ 
an  order]  against  you,  the  above-named  defendant,  in  the  county  court 
of  holden  at  on  the  day  of 

185    ,  for  the  payment  of  £  for  debt  [or  damages],  and 

£  for  costs,  upon  which  judgment  [or  order],  and  the  sub- 

sequent process  issued  thereon,  the  sum  of  £  ia  now  due : 


10  ft  te  Viet. 

C  108,  t.  48. 
RuJe,  117. 
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you  are  therefore  hereby  sammoned  to  appev  peraonally  in  thif  court 
at  Iplace  where  court  kolden],  on  the  day  of 

185    ,  at  the  hoar  of  in  the  noon,  to  be  examined 

by  the  court  toaching  yonr  estate  and  efiecta,  and  the  circumatanoes 
under  which  you  contracted  the  aaid  debt  \^or  incurred  the  said  da- 
mages], and  as  to  the  means  and  expeetation  you  then  had,  and  as  to 
the  means  you  still  have,  of  discharging  the  said  debt  [or  damageal, 
and  as  to  the  disposal  you  may  hare  made  of  any  property.  And  take 
notice,  that  if  yon  disobey  this  summons  the  court  may  commit  you  to 
prison.        • 


Dated  this 


day  of 


185    . 
Registrar  of  the  court. 


Amount  of  judgment  or  order      .        .        -        . 
Paid  into  court  ------- 

Amount  now  due        ...... 

Costs  of  warrant  against  the  goods  (if  any)  - 
Costs  of  this  summons         .        .        .        -        . 

Total    -    -    - 


£. 


«. 


d. 


Hours  of  attendance  at  the  office  of  the  registrar  [place  of  office'] 
from  ten  till  four,  except  on  [here  imert  the  day  on  which  the  office 
will  be  cloeed],  when  the  office  will  be  closed  at  one. 

When  inued  under  19  4*  20  Ficf.  c.  108,  »,  48,  or  under  Rule  112, 
insert  "  Issued  by  leaye  of  the  judge." 


19  &  so  Viet. 

c.  106,  s.  46. 
Mule,  in. 


55.  Warrant  qf 

In  the  [title  qf  court  ordering  committal]. 

(Seal.) 

No.  of  plaint. 

No.  of  judgment«nmmons. 

No.  of  warrant 

Between  A.  B.,  plaintiff,  and  C.  D.,  defendant 

To  the  high  bailiff  and  others  the  bailiffs  of  the  said  court,  and  all 
peace  officers  within  the  jurisdiction  of  the  said  court,  and  to  the 
governor  or  keeper  of  the  [priton  uted  by  the  couri]. 

Whereas  the  plaintiff  obtained  a  judgment  [or  order]  against  the 
defendant  in  the  county  court  of  holden  at  on 

the  day  of  185    ,  for  the  payment  of  £ 

for  debt  [or  damages]  and  costs,  upon  which  judgment  [or  order],  and 
the  subsequent  process  issued  thereon,  the  sum  of  £  was  at 

tiie  date  of  the  issuing  of  the  summons  hereinafter  mentioned  and  still 
is  due: 

And  whereas  a  summons  was,  at  the  instance  of  the  plaint(ff,  duly 
issued  out  of  this  court,  by  whidi  the  defendant  was  required  to  appear 
at  this  court  on  the  day  of  185    ,  to 

answer  such  questions  as  might  be  put  to  him  pursuant  to  section  98 
of  the  statute  9  &  10  Victoria,  chapter  95,  in  reution  to  such  debt  [or 
damagea],  which  summons  was  proved  to  this  court  to  have  been 
personally  and  duly  served  on  the  defendant : 
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And  whereas  fhis  conrt,  at  the  hearing  of  the  said  rammons,  ordered 
that  the  defendant  should  be  oommitted  to  prison  for  days, 

for  [as  the  ease  mojf  be"]  not  appearing  pnrsoant  to  such  summons,  or 
alleging  a  sufficient  excuse  for  not  so  appearing  ; 

[or  for  refusing  to  be  sworn] ; 
or  for  refusing  to  answer  such  questions  as  aforesaid  to  the  satis- 
£tction  of  the  judge] ; 

[or  for  contracting  the  said  debt  under  ftdse  pretences,  or  hj  means 
of  fraud  or  breach  of  trust,  or  without  reasonable  expectation  of  being 
able  to  pay  the  same] ; 

[or  for  making  a  gift  or  transfer  of  part  of  his  property,  with  intent 
to  defraud  his  creditors] ; 

[or  for  having  charged,  or  removed,  or  concealed  part  of  his  pro- 
perty, with  intent  to  defraud  his  creditbra]  ; 

[or  for  not  having  satisfied  the  said  judgment  and  costs,  having  had 
sufficient  means  and  ability  so  to  do]  : 

These  are,  therefore,  to  require  you,  the  said  high  bailiff,  bailiffs, 
and  others,  to  take  the  defendant  and  to  deliver  him  to  the  governor  or 
keeper  of  the  [prison  used  by  ths  eourf],  and  you  the  said  governor  or 
keeper  to  receive  the  defendant,  and  him  safely  keep  in  the  said  prison 
for  days  from  the  arrest  under  this  warrant,  or  until  he  shall 

be  sooner  discharged  by  due  course  of  law. 

Dated  this  [iii«er<<2a/eq^or</er]  day  of  185    . 

£.  F.,  Registrar  of  the  court. 


Amount  of  judgment  or  order 
Paid  into  court  -        -        - 


£. 


s. 


Amount  remaining  due  .... 
Cost  of  judgment  summons  and  its  hearing  - 
Poundage  for  issuing  this  warrant 


Total    -    -    - 


Tins  warrant  remains  in  force  one  year  from  the  date  thereof. 

This  form  to  be  applicable  to  all  judgments  recovered  at  the  hearing, 
or  by  default,  or  by  consent,  and  to  all  orden  within  the  jurisdiction 
of  the  court. 


56.  Order  for  Payment  by  Instalments  on  a  Judymsnt'Smmmons. 

No. 

In  the  county  court  of  holden  at 

(Seal) 

Between  A.  B.,  )>laintiff,  and  C.  D.,  defendant. 

Whereas  the  plaintiff  obtained  a  judgment  of  this  court  [or  of  the 
oounfy  court  of  holden  at  ]  against  the 

defendant  for  the  sum  of  £  for  his  debt  [or  dami^ges] 

and  costs,  upon  which  judgment  and  the  subsequent  process  issued 
thereon  the  sum  of  £  is  still  due : 

And  whereas  a  summons  was,  at  the  instance  of  the  plaintiff,  duly 
isftued  out  of  this  court,  by  whidi  the  defendant  was  required  to  appear 
personally  at  this  court  tUs  day  to  answer  such  questions  as  might  bt 


0  &  10  Tiet. 
€.9S,f.I00. 
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^cknowMfment  of 
PftTinent  into  Court. 


Date.  £. 

1 

«. 

d. 

Receired  hj 

1 

— 

( 

— 

) 

1 

1 

1 

1 

L 

1  1 

put  to  him  pnnunt  to  sect.  98  of  9  &  10  Vict  e.  95,  in  rdation  to 
inch  debt  [or  damages]  : 

It  is  ordered,  that  the  defendant  do  paj  the  amount  stiU 
dne  on  the  said  judgment,  and  the  costs  of  the  said  sun- 
mons  and  its  bearing,  as  stated  at  the  foot  of  this  order ,  to 
the  registrar  of  this  conrt.  by  instalments  of  £ 
for  ererj  da js ;  the  first  payment  to  be  made 

on  the  day  of  185    . 

In  case  default  be  made  in  payment  of  any  one  of 
snch  instalments,  and  ezecation  issue,  it  shall  be  for  the 
whole  of  the  abore  amount  then  remaining  dne. 


GiTen  under  the  teal  of  the  court,  this 
185    . 

By  the  court. 


Amount  remaining  duo  -        .        .        - 
Costs  of  judgmentHRunmons  and  its  hearing 


day  of 

Registrar  of  the  court. 
£.    «.    d. 


£. 


Hours  of  attendance  at  the  office  of  the  registrar  [plaee  qfojfflee] 
from  ten  till  four,  except  on  [here  hueri  the  dey  on  w/Ueh  tke  offict 
wiil  be  eloitd],  when  the  office  will  be  closed  at  one. 


9  4cio  Vict         57.  Certificate  for  the  Diwharge  (^a  DrfendmU/rom  Cuttody. 

c.  06,  s.  110. 

Rnie,  iM.  In  the  county  conrt  of  holden  at 

(Seal.) 

Between  A.  B.,  plaintiff,  and  C.  D.,  defendant. 


(a)  By  letn^ 
inff  out  the 
rrords  wUMn 
hraeket9,thU 
eertipeate 
wiUopplp  to 
a  committal 
forecnten^. 


I  hereby  certify,  that  the  defendant,  who  was  committed  to  your 
custody  by  Tirtae  of  a  warrant  of  commitment  under  the  seal  of  this 
court,  bearing  date  the  day  of  185     , 

[(a)  has  paid  and  satisfied  the  sum  of  money  for  the  nonpayment  whereof 
he  was  so  committed,  together  with  all  costs  due  and  payable  by  him 
in  respect  thereof;  and  that  the  defendant]  may,  in  respect  of  such 
warrant,  be  forthwith  discharged  out  of  your  custody. 

GiTen  under  the  seal  of  the  court,  this  day  of 

185    . 

By  leare  of  the  judge  of  the  court. 


To  the  goreraor  or  keeper  of 


Registrar  of  the  court. 


Sule,  U8. 


No. 


58.  Order  for  a  New  TriaL 

holden  at 


In  the  county  court  of 

(SeaL) 

Between  A.  B.,  plaintiff,  and  C.  D.,  defendant. 

It  is  ordered,  that  the  judgment  in  this  case,  and  all  subsequent  pro* 
oeedings  thereon,  be  set  aside,  and  a  new  trial  had  between  tlie  parties 
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on  [m/  out  the  termt  or  condiHotUt  if  any,  on  which  the  order  it 
made]. 

Given  under  the  seal  of  the  court,  this  daj  of 

185    . 

By  the  court, 

Registrar  of  the  oonrt. 


59.  Order  to  reeeind  a  farmer  Order.  o  &  lo  Vict. 

No.  c.  96^  s.  100. 

In  the  oonntf  oonrt  of  holden  at 

(Seal.) 

Between  A.  B.,  pUdntilF,  and  C.  D.,  defendant. 

It  is  ordered,  that  the  order  of  this  court  in  this  action,  bearing  date 
the  day  of  be  rescinded. 

Griyen  under  the  seal  of  the  court,  this  day  of 

185    . 

By  the  court, 

Registrar  of  the  court 


60.  Interpleader  Summons  to  EreeuHon  Creditor,  0  Ic  lo  vict. 

-^Q^  c.  05, 1.  118. 

In  the  county  court  of  holden  at  ^*^*  '^■ 

(Seal.) 

Between  A.  B.,  plaintiff,  and  C.  D.,  defendant. 

Whereas  [here  insert  the  name,  address,  and  description  |o/  claim* 
ant,  so  far  as  is  then  known"]  hath  made  a  claim  to  [certain  goods  and 
chattels  (or  monies,  ^c.)  taken  in  execution  under  process  issuing  oat 
of  this  court,  at  your  instance]  [or  certain  rent  alleged  to  be  due  to 
him]: 

You  are  therefore  hereby  summoned  to  appear  at  a  court  to  be  holden 
at  on  the  day  of  at 

the  hour  of  in  the  noon,  when  the  said  daim  will  be         / 

adjudicated  upon,  and  such  order  made  thereupon  as  to  the  judge  shall 
seem  fit. 

Given  under  the  seal  of  the  court,  this  day  of  185     . 

Registrar  of  the  court 
To  the  plaintiff. 

Note, — The  claimant  is  called  upon  to  give  the  particulars  of 
his  claim,  which  yon  may  inspect,  on  application  at  the  office  of 
the  registrar  of  this  court,  four  days  before  the  day  of  hearing. 

Hours  of  attendance  at  the  office  of  the  registrar  [place  qf  office] 
from  ten  till  four,  except  on  [here  insert  the  day  on  which  the  office 
will  be  closed],  when  the  office  will  be  closed  at  one. 


61.  Interpleader  Summons  to  a  Claimant  setting  up  a  Claim  to  the   9  tc  10  Vict 

Ooods  or  the  Proceeds  thereqf,  c  «&,  a.  lie. 

VO,  RtOi,  ISO. 

In  the  county  court  of  holden  at 

(Seal) 

Between  A«  B.,  plaintiff,  and  C.  D.,  defendant. 

[Name,  address,  and  description  of  claimant],  you  are  hereby  sum* 
■Mned  to  appear  at  a  court  to  be  holden  at  on  tha 

w 
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day  of  185    ,  at  the  hour  of  in  the  noon, 

to  support  a  claim  made  by  you  to  certain  goods  and  chattels  [or 
monieti  Sfc."]  taken  in  execution  nnder  process  issued  in  this  action  at 
the  instance  of  [the  execution  creditor]  f  and  in  default  of  your  then 
establishing  such  clum  the  said  goods  and  chattels  will  then  be  sold 
[or  the  taid  numiee,  8fc,  paid  over"}  according  to  the  exigency  of  the 
said  process ;  and  take  notice,  that  you  are  hereby  required,  five  days 
before  the  said  day,  to  deliver  to  the  officer  in  charge  of  the  said  pro- 
cess, or  leave  at  my  office,  particulars  of  the  goods  and  chattels  which 
[or  the  proceeds  whereqf]  are  claimed  by  you,  and  of  the  grounds  of 
your  diaim ;  and  in  such  psrticulars  you  shall  set  forth  luUy  your 
name,  address,  and  description ;  and  take  notice,  that  in  the  erent  of 
your  not  giving  such  particulars  as  aforesaid  your  claim  will  not  be 
heard  by  the  court. 

Given  under  the  seal  of  the  court,  this 

day  of  185    . 

Registrar  of  tbe  court 

To 

of 
Hours  of  attendance  at  the  office  of  the  registrar  [place  qfqfiee'] 
from  ten  till  four,  except  on  [here  insert  the  day  en  which  the  office 
wll  be  closed],  when  the  office  will  be  closed  at  one. 


9  Ic  10  Vict.    62.  Interpleader  Summons  to  a  Claimant  setting  up  a  Claim  to  Rent 
c.  05, 1.  lis.       in  respect  qfthe  Premises  upon  which  the  Execution  was  Ismed. 

Rule,  130.        1^0. 

In  the  county  court  of  holden  at 

(SeaL) 

Between  A.  B.,  plaintiff,  and  C.  D^t  defendant. 

[NamSt  addrefSf  and  description  of  claimanf],  you  are  hereby  mm- 
moned  to  appear  at  a  court  to  be  holden  at  on  the 

day  of  185  ,  at  the  hour  of  in  the  noon,  to 

support  a  claim  made  by  you  to  certain  rent  alleged  by  yon  to  be  due 
to  you  in  respect  of  and  issuing  out  of  certain  premises  upon  which 
certain  goods  and  chattels  were  taken  in  execution  under  process  of 
this  court  in  this  action  at  the  Instance  of  [the  execution  creditor'] ; 
and  in  default  of  your  then  establishing  such  claim  the  said  goods  and 
chatteU  will  then  be  sold,  and  the  proceeds  thereof  paid  over  accord- 
ing to  the  exigency  of  the  said  process  [or,  if  such  goods  and  chattels 
shall  have  been  then  sold,  then  the  proceeds  of  such  sale  will  be  paid 
over  according  to  the  exigency  of  the  said  process]  ;  and  take  notice, 
that  you  are  hereby  required,  five  days  before  the  said  day,  to  deliver 
to  the  officer  in  charge  of  the  said  process,  or  leave  at  my  office,  parti- 
culars of  the  amount  of  the  rent  claimed  by  you,  and  of  the  period  for 
which  and  of  the  premises  in  respect  of  wluch  yon  claim  such  rent,  and 
of  the  grounds  of  your  claim ;  and  in  such  particulars  you  shall  set 
fbrth  fully  your  name,  address,  and  description ;  and  take  notice,  that 
in  the  event  of  your  not  giving  such  particulars  your  claim  will  not  be 
heard  by  the  court. 

Given  under  the  seal  of  the  court,  this 

day  of  185    . 

Registrar  of  the  court 
To  ^ 

of 

Hours  of  attendance  at  the  office  of  the  registrar  [place  qf  office] 
from  ten  till  four,  except  on  [here  insert  the  day  on  which  the  office 
will  be  closed],  when  the  office  will  be  dosed  at  one. 
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63.  Order  on  an  Interpleader  Summons  where  the  Claim  i»  no/ o  «c  lo  Vict 

eetabliehed.  c.  05,  i.  lis. 

No. 

In  the  county  court  of  holden  at 

(Seal.) 

Between  A.  B.,  plaintiff,  and  C.  D.,  defendant. 

£.  F.,  claimant. 

It  if  this  day  adjodged,  touching  the  claim  of  E.  F.  to 

eertun  goods  and  chattels  [or  moniea,  ^c]  taken  in  execution  in  this 
action  [w  to  certain  rent  alleged  to  be  due  to  him],  that  the  said 
goods  and  chattds  [or  moniee,  Sfc.,  or  part  thereof ^  to  wit,  S^e.,  JSnie,  133. 
9pee\fying  /Aa»,]  are  the  property  of  the  execution  debtor],  [or  that 
there  is  no  rent  due  to  the  said  E.  F.] 

And  it  is  ordered,  that  the  costs  of  this  proceeding,  amounting 
to  be  paid  by  the  said  £.  F«  to  the  registrar  of  this 

court  on  or  before  the  day  of  for  the  use  of 

the  execution  creditor. 

Gtren  under  the  seal  of  the  court,  this  day  of 

185    . 

By  the  court. 

Registrar  of  the  court 

Hours  of  attendance  at  the  office  of  the  registrar  [place  of  office] 
from  ten  till  four,  except  on  [here  insert  the  day  on  which  the  office 
will  be  eloeed],  when  tiM  office  will  be  closed  at  one. 


64.  Order  on  an  Interpleaders  Summone  where  the  Claim  is         Asioviet. 

eetabliehed,  0.09,1.  lis. 

No. 

In  the  county  court  of  holden  at 

(Seal.) 

Between  A.  B.,  plaintiff,  and  C.  D.,  defendant 

E.  F.,  claimant. 

It  is  this  day  adjudged,  touching  the  daim  of  £.  F.  to 

certain  goods  and  chattels  [or  moniee,  SfcJ]  taken  in  execution  in  this 
action  [or  to  certain  rent  alleged  to  be  dae  to  him],  that  the  said 
goods  and  chattels  [or  moniee f  Sfc,  or  part  thereof,  to  wit,  specifying 
them],  are  his  property  [or  that  rent  to  the  amount  of  £ 
is  due  to  him] . 

And  it  is  ordered,  that  the  said  [exeeuHon  ereditor"]  do  pay  to  the 
registrar  of  this  court,  for  the  use  of  the  said  E.  P.,  £ 
for  costs,  on  or  before  the  day  of 

Given  under  the  seal  of  the  court,  this  day  of  185    . 

By  the  court. 

Registrar  of  the  court 

Hours  of  attendance  at  the  office  of  the  registrar  [place  of  office"] 
from  ten  till  four,  except  [here  insert  the  day  on  which  the  office  tpill 
be  closed]  f  when  the  office  will  be  closed  at  one. 

t2 
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9  &  10  Vict.  65.  Warrant  qf  Execution  againtt  the  Goodt  f^  Claimant, 

C.95,  ■.118.  _  ,.     .     ,    , 

Folio  in  ledger. 
No.  of  plaint. 
No.  of  warrant. 

In  the  county  conrt  of  holden  at 

(Seal.) 

Between  A.  6.|  plaintiff^  and  C>  D.,  defendant. 

E.  F.,  claimant. 
Whereas  at  a  court  holden  at  on 

the  day  of  18      , 

the  plaintiff,  by  the  judgment  of  the  said  court,  reoorered  against  the 
defendant  the  sum  of  for  debt  [or  damages]  and  for  costs : 

and  whereas  the  defendant,  by  an  order  of  the  court,  was  ordered  to 
pay  the  same  to  the  registrar  of  the  court :  and  whereas  default  hav- 
ing been  made  in  payment  according  to  the  said  order,  an  execution 
issued  against  the  goods  of  the  defendant,  under  which  certain  goods 
and  chattels  were  seized,  in  respect  of  which  £.  F.,  of,  &c.,  made 
claim ,  and  which  claim  was  heard  and  decided  upon  at  a  court  held 
at  on  the  day  of  18 

and  it  was  adjudged  that  the  goods  so  seized  under  the  said  execution 
were  the  property  of  the  defendant  [or  that  certain  rent  alleged  by 
the  said  £.  F.,  of,  &c.,  to  be  due  to  him  was  not  so  due]  :  And  it  was 
ordered  that  tiie  costs  of  that  proceeding,  amounting  to  the  sum  of 
£  should  be  paid  by  &o  claimant  to  the  registrar 

of  the  said  court,  on  or  before  the  day  of 

18  :  and  whereas  default  has  been  made  in  payment  according  to 
the  said  last-mentioned  order:  These  are  therefore  to  require  and 
order  you  forthwith  to  make  and  levy  by  distress  and  ssle  of  the 
goods  and  chattels  of  the  said  claimant  wheresoerer  they  may  be 
found  within  the  district  of  this  court  (excepting  the  wearing  apparel 
and  bedding  of  the  said  claimant  or  his  family,  and  the  tools  and 
implements  of  his  trade,  if  any,  to  the  Talue  of  fire  pounds),  the  sum 
stated  at  the  foot  of  this  warrant,  being  the  amount  due  to  the  plaintiff 
under  the  said  order,  including  the  costs  of  this  execution,  and  also 
to  seize  and  take  any  money  or  bank  notes  (whether  of  the  Bank  of 
England  or  of  any  other  bank),  and  any  cheques,  bills  of  exchange, 
promissory  notes,  bonds,  specialties,  or  securities  for  money  of  the 
claimant  which  may  there  be  found,  or  such  part  or  so  much  thereof 
as  may  be  sufficient  to  satisfy  this  execution,  and  the  costs  of  making 
and  executing  the  same,  and  to  pay  what  you  shall  have  so  levied  to 
the  registrar  of  the  court,  and  make  return  of  what  you  have  done 
under  this  warrant  immediately  upon  the  execution  thereof. 

Giyen  under  the  seal  of  the  court,  this  day  of  185     . 


To  the  high  bailiff  of  the  said  court,  and 
othera  the  bailiffs  thereof. 


Costs  adjudged  -        -        .        . 
Poundage  for  issuing  this  warrant 


By  the  court. 

Registrar  of  the  court. 
£.    «.    d. 


Total  amount  to  be  levied    -    -    £• 


Notice. — The  goods  and  chattels  are  not  to  be  sold  until  after  the 
end  of  five  days  next  following  the  day  on  which  they  were  seised, 
unless  they  be  of  a  perishable  nature,  or  at  the  request  of  the  said 
claimant. 


Farms  in  Proceedings  in  Plaints.  1 25 

Application  was  made  to  the  registrar  for  this  warrant  at  lo  Ac  so  Tict. 

minutes  past  tlie  hour  of  in  the  noon  of  the  day  c*  los,  s.  40. 

of  185    . 


66.  Bond  where  a  Plamiifie  AppeUmt, 

Know  an  men  by  these  presents,  that  we,  A.  B.  of,  &c.,  and  C.  D.  A  sumsaffi- 
of,  &c.  and  E.  F.  of,  &c.,  are  jointly  and  severaUy  held  and  firmly  Jj,*"^,*^^}" 
boond  to  6.  H.  of,  &c.,  in  £  ,  to  be  paid  to  the  said  appeal,  ny 

G.  H.,  or  his  certain  attorney t  ezeentors,  administrators,  or  assigns,  so/.,  beini? 
For  which  payment  to  be  made  we  bind  onrselfes,  and  eadi  and  every  f^f^^^ted^ 
of  ns,  in  the  whole,  onr  and  each  of  onr  heirs,  ezeentors,  and  adminis-  amount, 
trators,  jointly  and  severally,  firmly  by  these  presents.  ^^  notice  of 

Sealed  with  onr  seals,  and  dated  this  day  of  one  »iretu»  and 

tlunwDd  eight  huidred  «»1  .  -SSf  * 

Whereas  an  action  is  now  depending  in  the  comity  court  13  01^2 14. 

of  holden  at  wherein  the  above  bonnden 

A.  B.  is  plaintiff  and  the  above-named  O.  H.  is  defendant :  And 
whereas  the  said  action  came  on  to  be  tried  in  the  said  court  on  the 
day  of  when  a  judgment  was  given  for  the 

said  G.  H. : 

And  whereas  the  said  A.  B.,  being  dissatisfied  with  snch  judgment, 
gave  due  notice  to  the  said  G.  H.  of  his  the  said  A.  B.'s  intention  to 
appeal  from  the  same  to  her  Mijesty's  court  of  at 

Westminster,  according  to  the  statute  in  such  case  made  and  provided : 
And  whereas  it  is  thereby  provided,  that  the  party  who  shall  appeal  as 
aforesaid  shall  give  security,  to  be  approved  by  the  registrar  of  the 
court  albresaid,  for  the  costs  of  the  appeal,  whatever  be  the  event 
thereof:  And  whereas  the  above-named  C.  D.  and  E.  F.,  at  the  request 
of  the  said  A.  B.,  have  agreed  to  enter  into  the  above-written  obligation 
for  the  purposes  aforesaid,  and  the  security  intended  to  be  hereby  given 
has  been  approved  of  by  the  registrar      1  approve 

of  the  said  county  court,  as  appears  by  his  allowance  in  the  margin     i^  "      ' 
hereof:  Now  the  condition  of  tUs  obligation  is  such,  that  if  the  above-      W^utrar. 
bounden  A.  B.,  C.  D.,  and  E.  F.,  any  or  either  of  them,  shall  pay  unto  (x-b.) 
the  said  G.  H.,  his  executors,  administrators,  or  assigns,  the  costs  of  3.^^  ^^^ 
the  said  appeal,  as  the  said  court  of  appeal  shall  order,  then  this  obli-  require*  a 
gation  shall  be  void,  otherwise  shall  remain  in  fuU  force.  ttamp. 

A.  B  (l.  8.) 

CD. 


B.F. 

Signed,  sealed,  and  delivered  by  the  above  bounden 
in  the  presence  of 


fL.  8.) 
L.  8.) 


Note, — If  a  deposit  of  money  be  made,  the  memorandum  thereof  10  it  30  vict. 
should  follow  the  terms  of  the  condition  of  the  bond,  and  will  not  c.  108, 1.  71. 
require  a  stamp. 


67.  Bond  whn^  DrfendanU  U  AppeUmU. 

Know  all  men  by  these  presents,  that  we.  A,  B.  of,  &e.,  and  C.  D.  a  sum  luffl- 
of,  &c.,  and  E.  F.  of,  &&,  are  jointly  and  severally  held  and  firmly  bound  dent  to  cover 
to  G.  H.  of,  Ac.,  in  £  to  be  paid  to  the  said  G.  H..  or  ^^^^ 

his  certain  attorney,  executors,  administrators,  or  assigns.    For  which  soHbeing 
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double  the 
entimated 
•mount,  and 
aUo  double 
the  amount 
ofjttdfment. 


This  bmtd 
requires  a 
Mtantp. 


1  approTe 
of  this  bond. 
l.K. 
RegUtnur. 


(a)  To  be 
omitted,  if 
amount  pre- 
rknuij  paid 
intoeoort. 


payment  to  be  made  we  bind  oonelTef ,  and  each  and  e^ery  of  us,  m 
the  whole,  our  and  each  of  onr  heirs,  ezecnton,  and  administratora, 
jointly  and  sererally,  firmly  by  theie  presents. 

Sealed  with  onr  seals,  and  dated  this  day  of 

one  thousand  eight  hundred  and 

Whereas  an  action  is  now  depending  in  the  county  court 

of  holden  at  wherein  the  abore-named  G.  H. 

is  plaintiff,  and  the  aboTO-bonnden  A.  B.  is  defendant :  And  whereas  the 
said  action  came  on  to  be  tried  in  the  said  court  on  the  day 

of  last,  when  a  judgment  was  gif  en  for  the  said  G.  H.  in 

the  ram  of  £ 

And  whereas  the  said  A.  B.,  being  dissatisfied  with  such  judgment, 
gaye  due  notice  to  the  said  G.  H.  of  his  the  said  A.  B.'s  intention  to 
appeal  from  the  same  to  her  Majesty's  court  of  at 

Westminster,  according  to  the  statute  in  such  case  made  and  prorided : 
And  whereas  it  is  thereby  provided,  that  the  party  who  shall  appeal  as 
aforesaid  shall  give  security,  to  be  approved  by  the  registrar  of  the  court 
aforesaid,  for  the  costs  of  die  appeal,  whatever  be  the  event  thereof,  and 
also  for  the  amount  of  the  judgment  if  such  party  be  the'defendant,  and 
the  appeal  be  dismissed :  And  whereas  the  above-named  C.  D.  and  E.  F., 
at  the  request  of  the  said  A.  B.,  have  agreed  to  enter  into  the  above- 
written  obligation,  for  the  purposes  aforesaid,  and  the  security  intended 
to  be  hereby  given  has  becai  approved  of  by 

the  registrar  of  the  said  county  court, 
as  appears  by  his  allowance  in  the  margin  hereof :  now  the  condition 
of  this  obligation  is  such,  that  if  the  above-bounden  A.  B.,  C.  D.,  and 
E.  F.,  any  or  either  of  them,  shall  pay  unto  the  said  G.  H.  his  execu- 
tors, administrators,  or  assigns,  the  costs  of  the  said  appeal,  as  the  said 
court  of  appeal  shall  order  (and  shall  also,  in  case  the  said  appeal  shall 
be  dismissed,  pay  to  the  said  G.  H.,  his  executors,  administrators,  or 
assigns,  the  said  sum  of  £  lomount  ^f  the  Judgment  fa)  ]») 

then  this  obligation  shall  be  void,  otherwise  shall  remain  in  full  force. 


A.B. 
CD. 
£.  F. 

Signed,  sealed,  and  delivered  by  the  above-bounden 
in  the  presence  of 


(l.  8.) 
(l.  8.) 
(l.  8.) 


19  k  to  Vict      NoTB.— IfTa  depoeit  qf  money  be  made,  the  memormidum  tkereof 
c.  108,  •.  71.   ikould  follow  the  tenm  qf  the  condition  qf  the  bond,  and  wiU  not 
require  a  etamp. 


^*  146.  68.  Case  on  Appeal. 

In  the  county  court  of  holden  at 

(Seal) 
On  appeal  to  the  court  of 

Between  A.  B.,  plamtiff,  and  C.  D.,  Defendant. 

Tliis  is  an  action  [here  etate  the  eaute  qf  action  and  the  facte,"] 

The  question  for  the  opinion  of  the  court  of  is 

FWtU    [Here  itate  the  qmeetionfor  the  opinion  qf  the  court.'] 

[Signature  of  judge.] 


Farms  in  Proceedings  in  Plaints.  127 

69.  ii<2iiiwftoii  qf  Claim  or  pari  of  Claim  vmfer  $eet,  S  qf  IS  4c  14  Vict. 

13  fr  14  Furf.  c.  61.  €.«!,•.  8. 

(A.)  ^^*  »W- 
No.  of  plaint. 

In  the  oosnty  court  of  holden  «t 

Between  A.  B.,  plaintiiF,  and  C.  D.,  defendant. 

I,  the  defendant,  do  hereby  oonfesa  and  admit  that  the  ram  of  £ 
the  amount  claimed  [or  the  sam  of  being  part  of  the 

amonnt  claimed  by  the  plaintiff  in  this  action]  ia  doe  to  1dm  from  ma 
[and  that  1  will  pay  the  same  by  instalments  of  ]. 

Dated  this  day  of  185    . 

Defendant. 
Signed  in  the  presence  of 

Tkia  paper  marked  A.  ia  the  etaiement  rrferred  to  in  the  annexed 
qgida9itn 

70.  Affidavit  qf  Signature  to  Admieeion,  eeet.  8  ^  13  4r  1^  Vict,  e.  61.  is  k  14  Vict. 
No.  of  plaint.  c.6i.«.8. 

In  the  coonty  oonrt  of  holden  at 

Between  A.  B.,  plaintiff,  and  C.  D.,  defendant. 

I  of  gentleman,  an  attorney 

of  her  Majesty's  oonrt  of  at  ^Vestminster,  make  oath  and 

say,  that  I  was  present  on  the  day  of  one 

thousand  eight  hundred  and  fifty  ,  and  did  see  the  above- 

named  defendant  sign  the  statement  hereunto  annexed,  marked  with 
the  letter  A.,  and  that  the  name  set  to  the  said  statement  is  in  the 
handwriting  of  the  defendant,  and  that  the  name  set  to  the  said  state- 
ment as  the  witness  attesting  the  same  is  in  my  handwriting. 

Sworn  at  in  the  county 
this 

day  of  one  thousand 

hundred  and  fifty  ,  before  me, 


71.  Notice  to  Plaintiff  qf  Admistion  qj[  Claim  under  eeet,  9  of  is  &  u  VicL 

13  4*14  Vtc/.  c.  61.  c  61, 1.8. 

No.  of  plaint.  AtOe.lsa. 
In  the  county  court  of                      holden  at 

Between  A.  B.,  plaintiff,  and  C.  D.,  defendant. 

I  do  hereby  give  you  notice,  that  the  defendant  has  filed  a  statement 
confessing  and  admitting  the  amount  claimed  by  you  [and  agreeing  to 
pay  the  same  by  instalments  of  ],  and  that  it 

will  not  be  necessary  for  you  to  prove  the  claim  on  the  day  of  hearing ; 
but  you  must  attend  the  court  to  apply  to  the  judge  for  an  order  for 
payment 

Dated  this  day  of  185  . 

Registrar  of  the  court. 
To  the  plaintiff. 

N,  B. — ^The  fse  to  be  paid  upon  your  making  such  application 
will  be  shillings  [here  etate  the  actual  amount  to  be  paid]. 

Hours  of  attendance  at  the  office  of  the  registrar  [place  of  office]  f^m 
ten  till  four,  except  on  [here  intert  the  day  on  which  the  office  will  be 
eloaed]t  when  the  office  will  be  closed  at  one. 

F  4 
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la  fc  14  Tkt       72.  Noiiee  to  Plmmi^  tmder  Meet.  8  o/13  4*  14  Fie#.  e.  61,  o/ 
c-«l*«.8'  Admitriom  tff  Pari  t^  Clahm. 

Ko.ofpbdnt. 

In  the  oonnty  eoort  of  holden  at 

(SciL) 

Between  A.  B.,  phdntiir,  and  C.  D.,  defendant. 

BuU,  18S.  I  do  berdij  gire  yon  notice,  that  the  defendant  has  filed  a  ■tatement 

eonfening  and  admitting  £  part  of  the  amount  daimed  by 

yoo,  and  that  it  will  not  be  necessary  for  yon  to  prore  that  part  of  your 
daim  which  the  defendant  has  so  admitted,  on  the  day  of  hearing.  If, 
howerefy  yon  do  not  consent  to  accept  the  som  so  a^nitted  in  satisfiie- 
tion  of  your  demand,  yon  must  be  prepared  to  prore  the  excess ;  but 
at  an  events  yon  must  attend  the  court  to  apply  to  the  jodge  for  an 
order  for  payment. 

Dated  this  day  of  185  . 

Registrar  of  the  court. 
To  the  plaintiff. 

N.  B, — The  fee  to  be  pdd  npon  yoor  making  soeh  applicatiaii 
will  be  [here  etate  the  actual  amowKt  to  be  paid]. 

Honrs  of  attendance  at  the  office  of  the  registrar  Iplaee  qfoJSee] 
from  ten  till  four,  except  on  [here  huert  the  day  on  wMeh  the  ofieo 
will  he  eloted],  when  the  oflice  will  be  closed  at  one. 


13  Jc  14  Vict.  73.  Admisiion  under  eeet,  dqflZSrU  Viet.  e.  61. 

e,  81,  t.  0.  ^        ^ 

No.  of  plslnt. 

In  the  county  court  of  holden  at 

Between  A.  B.,  plaintiff,  and  C.  D.,  defendant. 

Rule,  184.  We.  the  plaintiff  and  defendant,  do  hereby  agree  that  the  amount  of 

the  debt  or  demand  doe  from  the  defendant  to  the  plaintiff  is  £ 
and  that  the  same,  with  £  for  the  plaintiff's  costs,  and 

£  the  court  fees,  shall  be  paid  to  the  registrar  of  the 

court  at  his  oflice,  in  manner  following,  vis. 

Dated  this  day  of  185  . 


;  Signatures  of  plaintiff 
and  defendant. 

Signed  in  the  presence  of 

Thit  paper  marked  A.  w  the  ttatement  rrferred  to  in  the  amtesed 

Affidavit, 


IS  k  14  Vkit.      74.  Affidavit  qf  Signature  under  see/.  9  q^  13  ^  14  Viet.  c.  61. 

'Hu!:^^.      No.  of  plaint 

In  the  county  court  of  holden  at 

Between  A.  B.,  plaintiff,  and  C.  D.,  defendant. 

^                        of  gentleman,  an  attorney  of  her 

Majesty's  Court  of  at  Westminster,  make  oath  and  say, 

that  I  waa  present  on  the  day  of                    one  thousand 

eight  hundred  and  fifty  •  and  did  see  the  plaintiff  and  defendant 
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respectiTelj  nga  tfte  statement  hereunto  amiezed,  marked  with  the 
letter  A.,  and  that  the  name  aet  to  the  laid  statement 

is  in  the  handwrituig  of  the  plahitiff,  and  that  the  name 

set  to  the  said  statement  is  in  the  handwriting  of  the  defendant, 
and  that  the  name  set  to  the  said  statement  aa 

the  witness  attesting  the  same  is  in  my  handwriting. 

Sworn  at 

this 
day  of  one  thousand 

hundred  and  fifty  ,  before  me 


75.  Swmnumt  in  Katwre  qfa  Scire  Faeiaa  where  any  Change  qf     Rukf  im. 

No.  of  plaint. 

In  the  county  court  of  holden  at 

(Sesl.) 

Between  E.  F.,  plaintiff, 
(Addreee.) 
(Deeeripiion.) 
and 
C.  D.f  defendant, 
(Addreee,) 
(Description,) 

Whereas  A.  B.,  at  a  court  holden  at  on  the 

day  of  185    ,  obtained  a  judgment  against  yon 

for  the  sum  of  £  for  debt  and  costs,  wMch  judgment  now 

remains  unsatisfied :  And  whereas  the  said  A.  B.  has  since  died  [or 

etaie  circumeianceM  reqvirinff  revivai  ef  Judgmeni],  and  the  said 

Elaintiff  is  his  executor  [or  atate  repreeentative  cAanic/«r],  you  are 
ereby  summoned  to  appear  at  a  court  to  be  holden  at 
on  the  day  of  185    ,  at  the  hour  of 

in  Uie  noon,  to  shew  cause  why  judgment  should  not  be  en- 

tered up  at  the  suit  of  the  plaintiff  on  the  judgment  so  obtained  against 
you,  and  why  execution  should  not  issue  thenon. 

Dated  this  day  of  185    . 

Registrar  of  the  court. 

£.    #.    if. 

Due  on  judgment         .       .       .       - 

To  the  defendant. 

JNT.B. — ^Where  the  judgment  in  the  original  cause  was  for  the 
defendant,  the  aboTC  form  must  be  altered  accordingly. 

Hours  of  attendance  at  the  office  of  the  registrar  [jflace  qf  office^ 
from  ten  till  four,  except  on  Ihere  insert  the  day  on  which  the  office 
will  be  closed],  when  Uie  office  will  be  closed  at  one. 


r5 
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MuU,  164.  76.  Sumwumt  in  Nature  of  Scire  Fkeiag  where  mof  Cktrnge  tf 

Drfendami, 
No.  of  plaint. 

In  the  ooonty  oonrt  of  holden  at 

(Seal.) 

Between  A.  B.,  plaintiff, 
(Addrtu:) 
XBeteriptum,) 
and 
£.  F.,  defendant, 
{Addren,) 
(Detertp/toii.) 

Whereas  the  plaintiff,  at  a  court  holden  at  on  the 

day  of  185    ,  obtained  a  judgment  agunst  C.  D., 

of  [name,  addreet,  and  deecripiion  of  C.  D.] ,  for  the  sam  of  £ 
for  and  costs,  which  jodgmeat  now  remaias  unsatisfied :  And 

whereas  the  said  C.  D.  has  since  died  lor  eiate  eauae  of  revival  being 
neesfMryl,  and  you  are  his  executor  [or  ttate  other  repreeeniathfe 
character],  you  are  hereby  summoned  to  appear  at  a  court  to  be  holden 
at  on  the  day  of  185    ,  at  the 

hour  of  in  the  noon,  to  shew  cause  why  judgment 

should  not  be  entered  up  against  you,  at  the  suit  of  the  plaintiff,  on  the 
judgment  so  obtained,  and  why  execution  should  not  issue  thereon. 

Dated  this  day  of  185    • 

Registrar  of  the  oouit. 
To  the  defendant. 

£.    s.    d, 

Dae  on  judgment         ....:: 

N,B. — Where  the  judgment  fai  the  original  cause  was  for  the  defen- 
dant, the  above  form  must  be  altered  accordingly. 

Hours  of  attendance  at  the  office  of  the  registrar  [place  qf  office'] 
from  ten  till  four,  except  on  [here  ineert  the  day  on  which  the  office 
will  be  cloaed],  when  Uie  office  will  be  doeed  at  one. 


Mule,  1S4.         77.  Judgment  on  Scire  Faeiae  Summont  on  Change  qfPlaintifi 

No.  of  plaint 

In  the  county  court  of  holden  at 

(Seal.) 

Between  E.  F.,  plaintiff,  and  C.  D.,  defendant. 

Whereas  A.  B.,  at  a  court  holden  at  on  the 

day  of  185    ,  obtained  a  judgment  against  the 

defendant  for  payment  of  £  for  and  costs,  and 

which  said  judgment  now  remains  nnsatisfied :  And  whereas  the  said 
A.  B.  has  since  died  [or  etate  cireunutancee  requiring  revival  o/judg^ 
ment],  and  the  plaintiff  is  his  executor  [or  etate  gther  repreeentative 
character]  ;  it  is  ordered  that  the  said  plaintiff  be  at  liberty  to  issue 
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oecntioti  on  the  said  judg^fflent  against  the  said  defendant  [and  for  the 
nm  of  £  *  for  further  costs]. 

Giren  under  the  seal  of  the  court,  this  day  of 

185    .  ' 

Bj  the  court, 

Registrar  of  the  court. 

£.    «.    d. 

Due  on  judgment  -        •        .        .        -         :       ; 

J>r.B.— ^Where  the  judgment  in  the  original  cause  was  for  the  defen- 
dant,  the  above  form  must  be  altered  aooordingly. 

Hours  of  attendance  at  the  office  of  the  registrar  [place  qfqfflee] 
from  ten  till  four,  except  on  [here  insert  the  day  on  which  the  ojftee 
9nll  be  cioeed],  when  the  office  will  be  closed  at  one. 

•  Here  inwrt  the  mm,  if  aaf,  allowed  to  the  plaintiff  m  casta  by  tbe  Jadge. 


78.  JudgmmU  on  Scire  Faeiae  om  Change  o/JD^endant.  Rule,  im. 

No.  of  plaint. 

In  the  county  court  of  holden  at 

(Seal.) 

Between  A.  B.,  plaintiff,  and  E.  F.,  defendant. 

Whereas  the  plaintiff,  at  a  court  holden  at  on  the 

day  of  185    ,  obtained  a  judgment  against  C.  D.  for  the 

sum  of  £  for  and  costs,  and  which  judgment  now 

remains  unsatisfied :  And  whereas  the  said  C.  D.  has  since  died  [or 
etote  other  eircumetancee  requiring  revival  qf  judgment],  and  the  de- 
fendant is  his  executor  [or  etote  other  repreeeniative  chiraeter']. 

[Conclude  according  to  the  rules  and  forms  as  to  executors  and 
the  drfence  made,] 

GiTen  under  the  seal  of  the  court,  this  day  of 

185    • 

By  the  court, 

Registrar  of  the  court, 

£.     «.    d. 

Due  on  judgment       .       •       .        • 

Mi?.^*Where  the  judgment  in  the  original  cause  was  for  the  defen- 
dant, the  abore  form  must  be  altered  accordingly. 

Hours  of  attendance  at  the  office  of  the  registrar  [place  pf  office] 
from  ten  till  four,  except  on  [here  insert  the  dag  on  which  the  office 
will  be  closed]  f  when  Uie  office  will  be  closed  at  one. 


79.  Judgment  against  an  Bxeeutor  who  hoe  wasted  Assets,  suXe,  los. 

No. 

In  the  county  court  of  holden  at 

(Seal.) 

Between  A.  B.,  plaintiff,  and  C.  D.,  executor  [or  administrator] 
of  deceased,  defendant. 

Upon  hearing  this  cause  at  a  court  this  day  holden,  it  is  adjudged 
that  the  plaintiff  do  xeoorer  against  the  defendant  the  sum  of  £ 

f6 
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for  and  £  for  costs ;  and  it  is  ordered  that  the 

defendant  do  pay  the  same  to  the  registrar  of  this  court,  on  or  before 
the  day  of 

It  is  also  adjudged  that  the  defendant,  being  the  execntor  [or  admi- 
nistrator] of  the  said  deceased,  has  made  away  with,  wasted,  and  pnt 
to  his  own  use  divers  goods  and  chattels  (or  moneys,  as  the  ease  ntay 
be)  to  the  amount  of  the  said  sum,  which  were  the  property  of  the  said 
decesised,  and  which  came  to  the  hands  of  the  ddfendant  as  executor 
[or  administrator]  as  aforesaid,  to  be  administered : 

Wherefore  it  is  ordered,  that  if  the  defendant  shall  make  default  in 
the  payment  of  the  said  sum,  the  same  shall  be  levied  by  distress  and 
sale  of  the  goods  and  chattels  which  were  of  the  said  deceased,  and 
which  came  to  the  hands  of  the  defendant  as  executor  [or  admmistra- 
tor]  if  the  defendant  has  so  much  thereof  in  his  hands  to  be  adminis- 
tered ;  and  if  he  has  not,  then  that  the  said  sums  shall  be  levied  oi  the 
proper  goods  and  chatteb  of  the  defendant. 

Given  under  the  seal  of  the  court,  this  day  of 

185    . 

By  the  court. 

Registrar  of  the  court. 

Hours  of  attendance  at  the  office  of  the  registrar  [pktee  qf  office] 
from  ten  till  four,  except  on  [here  insert  the  day  on  which  the  office 
ttili  be  closedjt  when  the  office  will  be  closed  at  one. . 


Rule,  lei.      80.  Judgment  against  an  EsnctUor  who  has  denied  his  representative 

Character. 

No. 

In  the  county  court  of  holden  at 

(Seal.) 

Between  A.  B.,  plaintiff,  and  C.  D.,  executor  [or  administrator] 
of  deceased,  deiSmdsmt 

Upon  hearing  this  cause  at  a  court  this  day  holden,  it  is  adjudged 
that  the  plaintiff  do  recover  against  the  defendant  the  sum  of  £ 
for  and  £  for  costs ;  and  it  Is  ordered,  that  the 

defendant  do  pay  the  same  to  the  registrar  of  this  court,  on  or  before 
the  day  of  185     : 

And  the  defendant  having  denied  that  he  is  executor  [or  administra- 
tor] of  the  said  deceased,  it  appears  to  the  court  that 
he  is  executor  [or  administrator]  of  the  said  deceased  : 

Wherefore  it  is  ordered,  that  if  the  defendant  shall  make  de&ult  in 
the  payment  of  the  said  sums,  the  same  shall  be  levied  by  distress  and 
sale  of  the  goods  and  chattels  which  were  of  the  said  deceased,  and 
which  came  to  the  hands  of  the  defendant  as  executor  [or  administra- 
tor], if  the  defendant  has  so  much  thereof  in  his  hands  to  be  adminis- 
tered ;  and  if  he  has  not.  then  that  the  said  sums  shall  be  levied  of  the 
proper  goods  and  chattels  of  the  defendant. 

Given  under  the  seal  of  the  court  this  day  of 

185    . 

By  the  court. 

Registrar  of  the  court 

Hours  of  attendance  at  the  office  of  the  registrar  [place  qf  office] 
from  ten  till  foor,  except  on  [here  insert  the  dag  on  which  the  office 
will  be  closed],  when  the  office  will  be  dosed  at  one. 
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81.  Judgment  agaifut  an  Bxeeuior  who  hat  pleaded  a  Release  of  the  SuUt  101. 

Claim  to  himself. 
No. 

In  the  county  ooart  of  holden  at 

(Seal.) 

Between  A.  B.,  plaintiff,  and  C'  D.,  ezecntor  [or  adminiatrator] 
of  deceaiedy  defendant. 

Upon  hearing  this  cause,  at  a  court  this  day  holden,  it  is  adjudged 
that  the  plaintiff  do  recover  against  the  defendant  the  sam  of  £ 
for  and  £  for  costs ;  and  it  is  ordered,  that  the 

defendant  do  pay  the  same  to  the  registrar  of  this  court,  on  or  before 
the  day  of  185     : 

And  the  defendant  haying  allied  that  the  plaintiff's  claim  had 
been  released  to  him,  it  appears  to  the  court  that  he  has  failed  to 
proTC  such  release : 

Wherefore  it  is  ordered,  that  if  the  defendant  shall  make  default  In 
tiie  pajrment  of  the  said  sums,  the  same  shall  be  levied  by  distress  and 
sale  of  the  goods  and  chattels  which  were  of  the  said  deceased,  and 
wliich  came  to  the  hands  of  the  defendant  as  executor  [or  administra- 
tor], if  the  defendant  has  so  much  thereof  in  his  hands  to  be  adminis- 
tered ;  and  if  he  haa  not,  then  that  the  said  sums  shall  be  leried  of  the 
proper  goods  and  chattels  of  the  defendant. 

Given  under  the  seal  of  the  court  this  day  of  185    . 

By  the  court. 

Registrar  of  the  court. 

Hours  of  attendance  at  the  office  of  the  registrar  [place  qfojfiee] 
from  ten  till  four,  except  on  [here  insert  the  day  on  which  the  office 
will  be  closed],  when  the  office  will  be  closed  at  one. 


82.  Judgment  against  Bxecntor  or  Administrator  who  admits  his^  SuiSt  lot. 
representative  Character^  and  denies  the  Demand, 

No. 

In  the  county  court  of  holden  at 

(Seal.) 

Between  A.  6.,  plaintiff,  and  C.  D.,  executor  [or  administrator] 
of  deceased,  defendant. 

» 

Upon  hearing  this  cause  at  a  court  this  day  holden,  it  is  adjudged 
that  the  plaintiff  do  recoyer  against  the  defendant  the  sum  of  £ 
for  and  £  for  costs ;  and  it  is  ordered,  that 

the  defendant  do  pay  the  same  to  the  registrar  of  this  court,  on  or 
before  the  day  of  185 

And  the  defendant  having  admitted  his  representative  character,  but 
denied  the  plaintiff's  demand,  and  the  plaintiff  haying  proved  the 
same,  it  is  further  ordered,  that  if  the  defendant  shall  make  default  in 
payment  of  the  said  sums,  the  same  shall  be  levied  as  follows :  the 
sum  of  £  (the  debt  or  damage  and  costs)  of  the  goods 

and  chattels  which  were  of  the  said  deceased,  and  which  came  to  the 
hands  of  the  defendant  as  executor  [or  administrator],  if  the  defen- 
dant has  so  much  thereof  in  his  hands  to  be  administered ;  and  if  he 
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has  not,  then  that  the  sum  of  £  {ike  eoits)  be  levied  upon 

the  proper  goods  of  the  defendant 

Given  under  the  seal  of  the  court  this  day  of  185    • 

By  the  court, 

Registrar  of  the  court. 

Hours  of  attendance  at  the  office  of  the  registrar  ^plaee  of  qfiee] 
from  ten  till  four,  except  on  [here  insert  the  day  on  which  the  office 
will  be  cloied'],  when  the  office  will  be  closed  at  one. 


Rule,  103.      83.  Judgment  agaimt  Executor  or  Adminietrator  where  he  edmite 

hit  repreeentative  Character,  but  deniee  the  Demand,  and  altegee 
total  or  partiai  Adminietration  of  Aaeete,  and  the  PlahUif 
provet  hie  Demand,  and  the  Drfendant  provee  Adminietration, 

No. 

In  the  county  court  of  holden  at 

(Seal.) 

Between  A. B.,  plaintiff,  and  CD., executor  [or administrator] 
of  deceased,  defendant. 

Upon  hearing  this  cause  at  a  court  this  day  holden,  it  is  adjudged 
that  the  plaintiff  do  recover  against  the  defendant  the  sum  of  £ 
for  and  for  costs  :  and  it  is  ordered,  that 

the  defendant  do  pay  the  same  to  the  registrar  of  this  court,  on  or 
before  the  day  of  185    : 

And  the  defendant  having  admitted  his  representative  character, 
but  denied  the  plaintiff's  demand,  and  having  also  alleged  a  total 
[or  partial]  administration  of  the  goods  of  the  said  deceased,  which 
came  to  the  hands  of  the  defendant  as  executor  [or  administrator]  to 
be  administered,  it  appears  to  the  court  that  the  plaintiff  has  proved 
to  the  court  his  demand,  and  also  that  the  defendant  has  proved  the 
administration  alleged : 

Wherefore  it  is  ordered,  that  in  default  of  such  payment  the  turn 
of  £  being  the  costs  incurred  by  the  plaintiff  in  proving 

his  demsnd,  shall  be  levied  on  the  goods  and  chattels  which  were  of 
the  said  deceased,  and  which  came  to  the  hands  of  the  defendant  as 
executor  [or  administrator],  if  the  defendant  has  so  much  thereof  in  his 
hands ;  and  if  he  has  not,  then  that  it  shall  be  levied  of  the  proper 
goods  and  chattels  of  the  defendant,  and  as  to  the  sum  of  £ 
the  plaintiff 's  demand,  that  it  be  levied  of  the  goods  and  cbattela  of 
the  said  deceased  which  hereafter  shall  come  to  the  hands  of  the 
defendant  as  executor  [or  administrator]  as  aforesaid  to  be  adminis- 
tered : 

And  it  is  further  ordered,  that  the  plaintiff  do  pay  to  the  registrar 
of  the  court,  on  or  before  the  day  of  185 

the  sum  of  £  being  the  costs  incurred  by  the  defendant 

in  proving  the  administration  alleged. 

Given  under  the  seal  of  the  court  this  day  of  185  . 

By  the  court, 

Registrar  of  the  court. 

N.B. — If  the  defendant  is  shown  to  have  some  assets,  the 
judgment  must  be  for  that  amount  de  bonie  teetaioria,  and  for 
the  residue  quando  acciderint. 

Hours  of  attendance  at  the  office  of  the  registrar  [place  ^office'] 
from  ten  till  four,  except  on  [here  ineeri  the  day  on  which  the  office 
wiil  be  cloeed'},  when  the  office  will  be  closed  at  one. 


Forms  in  Proceedings  in  Plaints.  ISo 

84.  Judgment  agahut  B^eecutor  or  Administrator  where  the  De-  Rule,  164. 
fendant  admits  hie  representative  Character,  but  denies  the 
Demand,  and  alleges  total  or  pttrtial  Adnunistration  qf  Assets, 
and  the  Plaintif  proves  his  Demand,  €md  the  Drfendant  does 
not  prove  the  Administration, 

No. 

In  the  eoiintj  court  of  hoklen  at 

(Seal.) 

Between  A.  B.,  plaintiff,  and  C.  D.,  executor  [or  adminiatntor] 
of  deceaaed,  defendant. 

Upon  hearing  this  canae  at  a  conrt  this  daj  holden,  it  ia  adjudged 
that  the  plaintiff  do  recover  against  the  defendant  the  earn  of  £ 
for  and  £  for  oosta ;  and  it  ia  ordered,  that 

the  defendant  do  pay  the  same  to  the  registrar  of  thia  ooort,  on  or 
before  the  day  of  185 

And  the  defendant  having  admitted  his  representatiTO  character,  bnt 
denied  the  plaintiff's  demand,  and  having  also  alleged  a  total  [or  partial] 
administration  of  the  goods  of  the  said  deceased,  which  came  to  the 
hands  of  the  defendant  aa  ezecntor  [or  administrator]  to  be  admi* 
nistered,  it  appeara  to  the  conrt  that  the  plaintiff  has  proved  to  the 
oonrt  his  demand,  and  also  that  the  defendant  has  not  proved  the  ad- 
ministration alleged. 

And  it  ia  farther  ordered,  that  if  the  defendant  ahall  make  defiinit  in 
payment  of  the  said  sum,  the  same  ahall  be  levied  aa  follows :  the 
snm  of  £  {debt  and  costs)  of  the  goods  and  chattels  which 

were  of  the  said  deceased,  and  which  came  to  the  defendant  aa  afore- 
said, if  the  defendant  has  so  mach  thereof  in  his  handa  to  be  admi- 
niatered  ;  and  if  he  has  not,  then  that  the  reaidue  of  the  snm  of  £, 
(debt)  be  levied  of  the  goods  and  chattela  of  the  said  deceased  which 
hereafter  shall  come  to  the  handa  of  the  defendant  as  executor  [or 
administrator]  as  aforesaid  to  be  adminiatered ;  and  that  the  sum  of 
£  (the  costs)  be  levied  npon  the  proper  goods  of  the 

defendant. 

Given  under  the  seal  of  the  court,  this  day  of  185     . 

By  the  court, 

Regiatrar  of  the  court. 

Hours  of  attendance  at  the  oiBoe  of  the  registrar  [place  qf  offlee"] 
from  ten  till  four,  except  on  [here  insert  the  day  on  which  the  office 
will  be  closed],  when  the  office  will  be  doaed  at  one. 


85.  Judgment  against  an  Executor  or  Administrator  who  admits  his  jtule,  106. 
representative  Character  and  the  Plaintiffs  Demand,  but  aU 
leges  a  total  or  partial  Administration  qf  Assets,  and  proves 
the  Administration. 

No. 

In  the  county  court  of  holden  at 

(Seal.) 

Between  A.  B.  plaintiff,  and  C  D.,  executor  [or  administrator  J 
of  deceased,  defendant. 

Upon  hearing  this  cause  at  a  court  thia  day  holden,  it  is  adjudged 
that  the  plaintiff  do  recover  againat  the  defendant  the  sum  of  £ 
for  ,  and  it  ia  ordered,  that  the  defendant  do  pay  the  same 

to  the  registrar  of  thia  court  on  or  before  the  day  of 

185    . 


136  Appendix  to  Part  I, 

And  tbe  defendant  having  admitted  his  repreaentatife  character,  and 
also  the  plaintilTi  demand,  and  having  aUeged  a  total  [or  partial] 
administration  of  the  goods  of  the  said  deceased,  which  came  to  the 
hands  of  the  defendant  as  executor  [or  administrator]  to  be  admi« 
nistered,  it  appears  to  the  coart  that  the  d^ndant  has  proved  to  the 
court  the  administration  alleged. 

Wherefore  it  is  ordered,  that  in  defoult  of  such  payment  the  laid 
sum  of  £  shall  be  levied  of  the  goods  and  chattels  of  the 

said  deceased  which  hereafter  shall  come  to  the  hands  of  the  defendant 
as  executor  [or  administrator]  as  aforesaid  to  be  administered. 

And  it  is  further  ordered,  that  the  plaintiff  do  pay  to  the  registrar 
of  this  tourt,  on  or  before  the  day  of  185     ,  the 

sum  of  £  being  the  costs  incurred  by  the  defendant  in 

proving  the  administration  alleged. 

Given  under  the  seal  of  the  court,  this  day  of 

185     . 

By  the  court, 

Registrar  of  thecourL 

Hours  of  attendance  at  the  office  of  the  registrar  [place  qf  qffiee] 
from  ten  till  four,  except  on  [here  ineert  the  dajf  on  which  the  qftce 
witt  be  cloeed],  when  the  office  will  be  dosed  at  one« 


Mule,  100.      86.  Judgment  agaifut  an  Bxecutor  or  AdmUdetrator  who  adnUte  kU 

repretentative  Character  and  the  Plainiiff*a  Demand,  bui 
alleges  a  total  or  partial  AdnUniitration  qf  Aeeete,  and  doea 
not  prove  the  Administration. 

No. 

In  the  county  court  of  holden  at 

(Seal) 

Between  A.  B.,  plaintiff,  and  C.  D.,  executor  [or  administrator] 
of  deceased,  defendant. 

Upon  hearing  this  cause  ek  a  court  this  day  holden,  it  Is  adjudged, 
thftt-  the  plaintiff  do  recover  against  the  defendant  the  sum  of  £ 
for  ,  and  it  is  ordered,  that  the  defendant  do  pay  the 

same  to  the  registrar  of  this  court  at  on  or  before  the 

day  of  185    • 

And  the  defendant  having  admitted  his  representative  character,  and 
also  the  plaintiff^s  demand,  and  having  allied  a  total  [or  partial]  ad- 
ministration of  the  goods  of  the  said  deceased  which  came  to  the  hands 
of  the  defendant  as  executor  [or  administrator]  to  be  administered,  it 
appears  to  the  court  that  the  defendant  has  not  proved  to  the  court  the 
administration  alleged. 

And  it  is  further  ordered,  that  if  the  defendant  shall  make  defkult  in 
payment  of  the  said  sum,  the  same  shall  be  levied  as  follows :  the  sum 
of  £  (debt  and  costs)  of  the  goods  and  chattels  which 

were  of  the  said  deceased,  and  which  came  to  the  defendant  as  afore- 
said, if  the  defendant  has  so  much  thereof  in  his  hands  to  be  admi- 
nistei«d ;  and  if  he  has  not,  then  that  the  residue  of  the  sum  of  £ 
(debt)  be  levied  of  the  goods  and  chattels  of  the  said  deceased,  whidi 
hereafter  shall  come  to  tiie  hands  of  the  defendant  as  executor  [or  ad- 
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ministntor]  m  sforesaid  to  be  admiiilttend ;  and  that  the  mm  of 
£  (ike  eo9t9)  be  levied  upon  the  proper  goo^  of  the 

defendant 

GWen  under  the  aeal  of  the  court,  thia  day  of 

185    . 

By  the  coart, 

Registrar  of  the  oonrt. 

Hoars  of  attendance  at  the  office  of  the  registrar  lplae€  of  office] 
from  ten  till  four,  except  on  \here  imeri  the  dojf  on  wkick  the  office 
iii  be  eloeed],  whoi  the  office  will  be  closed  at  one. 


87.  Summmu  to  on  Executor  ofPlamtUTe  InientUm  to  apply  to  the  AOe,  187. 

Cowrt  where  Ateete  have  come  to  DrfendanVe  Htmde  emce 

Judgment, 
No. 

In  the  connty  conrt  of  holden  at 

(SeaL) 

Between  A.  B.,  plaintiff, 
{Addreee.) 
(Deteription.) 
and 
C.  D.,  executor  [or  administrator]  of  deceased,  defendant. 

(Addreee.) 
{Deeeriptum.) 

The  plaintiff  having  learnt  that  property  of  the  deceased  has  come 
to  your  (the  defendant's)  hands  as  executor  [or  administrator]  since 
the  judgment  herein  to  be  administered  [and  tiiat  you  have  withholden 
and  wasted  the  same],  intends  to  apply  to  the  court  to  be  holden  on 
the  day  of  185        at  the  hour  of 

in  the  noon,  for  an  order  that  the  debt  [or  damages]  and  costs 

shall  be  levied  of  the  goods  and  chattels  of  the  said  deraued,  if  you 
have  so  much  thereof  to  be  administered  [and  that  if  you  hare  not, 
then  that  it  shall  be  levied  of  your  proper  goods  and  chattels],  and 
that  the  costs  be  levied  of  your  proper  goods  and  chattels. 

Yon  are  therefore  hereby  summoned  to  appear  at  the  said  court  at 
the  time  and  place  aforesaid,  to  answer  toudung  the  matters  aforeaaid. 

Dated  this  day  of  185 

Registrar  of  the  oourt 
To  tlie  executor  or  administrator  of  the  deceased. 

Hours  of  attendance  at  the  office  of  the  registrar  [place  of  office"] 
from  ten  till  four,  except  on  [here  i$ieert  the  day  on  which  the  office 
will  be  eloeed],  when  the  office  will  be  closed  at  one. 


88.  Warrant  of  Execution  agamet  the  Ooode  of  a  Teetator,         Rule,  107. 

No.  of  plaint. 
No.  of  warrant. 

In  the  county  court  of  holden  at 

(SeaL) 

Between  A.  B.,  plaintiff,  and  C.  D.,  executor  [or  administrator] 
of  deceased,  defendant 

Whereas  at  a  court  holden  at  on  the 

day  of  185        the  plaintiff  obtained  a  jadgment  against  the 

defendant,  as  executor  [or  administrator]  of  the  said  decnsed,  for 
the  sum  of  for  due  and  owing  to  the 
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plaintiff  by  the  Baid  deoeaaed  in  his  lifetime,  and  the  warn  of 
for  costs  of  suit :    And  thereupon  it  was  ordered  by  the  court,  that  the 
defendant  should  pay  the  same  to  the  registrar  of  the  court,  on  or 
before  the  day  of  185        [or  by  uuidlmentM  qf 

for  every  daye]  :  And  whereas  default  has 

been  made  in  payment  according  to  the  said  order :  these  are  therefore 
to  require  and  order  you  forthwith  to  make  and  levy  by  distress  and 
sale  of  the  goods  and  chattels  which  were  the  property  of  the  said 
deceased  in  his  lifetime,  in  the  hands  of  the  defendant  to  be  admi- 
nistered, wheresoever  they  may  be  found  within  the  district  of  this 
court  (excepting  the  wearing  apparel  and  bedding  of  him  or  his  family, 
and  the  tools  and  implements  of  his  trade,  if  any,  to  the  value  of  five 
pounds),  the  sum  stated  at  the  foot  of  this  warrant,  being  the  amount 
due  to  the  plaintiff  under  the  said  order,  indnding  the  costs  of  this 
execution,  and  also  to  seize  and  take  any  money  or  b«nk  notes  (whether 
of  the  Bank  of  England  or  of  any  other  bank),  and  any  cheques,  bills 
of  exchange,  promissory  notes,  bonds,  specialties,  or  securities  for 
money,  which  were  the  property  of  the  said  deceased  in  his  lifetime, 
which  may  there  be  found,  or  such  part  or  so  much  thereof  as  may  be 
sufficient  to  satisfy  this  execution,  and  the  costs  of  making  and  exe- 
cuting the  same,  if  the  defendant  hath  so  much  thereof  in  his  hands  to 
be  administered ;  and  if  he  hath  not  so  much  thereof  in  his  hands  to 
be  administered,  then  that  you  make  and  levy  of  the  proper  goods  and 
chattels,  money  or  bank  notes  (whether  of  the  Bank  of  England  or  of 
any  other  bank),  and  any  cheques,  bills  of  exchange,  promissory  notes, 
bonds,  specialties,  or  securities  for  money  of  the  defendant,  the  sum  of 
for  the  costs  and  charges  first  above  mentioned,  and  the 
costs  of  this  execution  and  of  levying  the  same,  and  to  pay  what  yon 
shall  have  so  levied  to  the  registrar  of  this  court,  and  make  return  of 
what  you  have  done  under  this  warrant  immediatdy  upon  the  execution 
thereof. 


10  Ac  to  Vict, 
c  108, 1. 44. 


Given  under  the  seal  of  the  court  this 

By  the  court, 

To  the  high  bailiff  of  the  said  court, 
and  others  the  bailiffs  thereof. 


day  of  185 

Registrar  of  the  court: 


Debt  or  damages  adjudged  -        •        - 
Costs 

Paid  into  court  -        .        -        -        • 

Remaining  due  •        -        -        •        - 
Poundage  for  issuing  this  warrant 

Total  amount  to  be  levied     - 


£. 


t. 


d. 


iVb/ice.— 'Ilie  goods  and  chattels  are  not  to  be  sold  until  after  the  end 
of  five  days  next  following  the  day  on  which  they  were  seized,  unless 
they  be  of  a  perishable  nature,  or  at  the  request  of  the  defendant. 

Application  was  made  to  the  registrar  for  this  warrant  at 
minutes  past  the  hour  of  in  the  noon  of  the  day 

of  185    . 

(  Warrante  ofExecutittn  fipan  ike  Jndymenis  given  in  payee  131  to  136 
may  be  draum  from  tide  form^  altered  aecordinyly  fiwn  tkoee 
forme,) 
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89.  Judgment  agmtut  an  Executor  on  a  DewutavU.  .    ituJi ,  iw. 

No. 

In  the  ooanty  conrt  of  holden  at 

(SeaL) 

Between  A.  B.,  plaintiff,  and  C.  D.,  ezecator  for  adminifltrator] 
of  [  ]  deoeaaed,  defendant. 

Upon  hearing  the  plaintiff's  application  in  this  cause  at  a  court  this 
day  holden,  it  is  adjudged,  that  property  of  deceased  has 

come  to  the  hands  of  the  defendant,  as  his  executor  [or  administrator] 
since  the  judgment  recovered  herein,  to  be  administered,  and  that  the 
defendant  has  wasted  the  same  property,  whereby  the  judgment  reco- 
▼ered  herein  remains  unsatisfied.  It  is  therefore  ordered,  that  the 
defendant  do  pay  the  sum  of  £  recovered  by  [or  remain- 

ing due  upon  J  the  judgment,  together  with  the  sum  of  £ 
the  costs  of  this  order,  to  the  registrar  of  tliis  court,  on  or  before  [a» 
the  cote  may  be"]. 

And  it  is  further  adjudged,  that  if  the  defendant  make  default  in 
payment  thereof,  an  execution  shall  issue  to  make  and  levy  the  above- 
mentioned  sums  of  the  goods  and  chattels  of  the  said  deceased,  if  the 
defendant  has  so  much  thereof  in  his  hands  to  be  administered,  and  if  he 
has  not,  then  to  be  made  and  levied  of  the  proper  goods  and  chattels 
of  the  defendant. 

Given  under  the  seal  of  the  court  this  day  of  185    . 

By  the  court. 

Registrar  of  the  court. 

Hours  of  attendance  at  the  office  of  the  registrar  [place  of  office"} 
from  ten  till  four,  except  on  [here  ineert  the  day  on  which  the  office 
will  he  eloeedjf  when  the  office  will  be  closed  at  one. 


90.  Order  o/Rtference.  jtule,  175. 

In  the  county  court  of  holden  at 

Between  A.  B.,  plaintiff,  and  C.  D.,  defendant. 
(Seal.) 

By  the  consent  of  the  plaintiff  and  defendant,  it  is,  at  a  court  holden 
tliis  day,  ordered  that  all  matters  in  difference  in  this  cause  [and  alt 
other  mattere  within  the  jurisdiction  tfthie  court,  in  difference  between 
the  eaid partiee],  be  referred  to  of  whose  certificate, 

to  be  made  or  given  on  or  before  the  day  of  185    shall  be 

entered  as  the  judgment  in  this  cause ;  and  it  is  farther  ordered,  that 
the  time  for  making  or  giving  such  certificate  may  be  from  time  to  time 
enlarged  by  the  judge  of  the  court,  in  his  discretion,  for  such  time  as  he 
shall,  by  indorsement  to  be  by  him  made  on  this  order,  direct ;  and 
that  the  said  certificate,  when  made  or  given,  may  be  referred  back 
again  to  the  said  arbitrator  at  the  like  discretion  of  the  said  judge 
without  the  further  consent  of  the  said  parties,  and  in  case  either  of  the 
said  parties  shall  neglect  or  refuse  to  attend  any  appointment  to  be 
made  by  the  said  arbitrator  for  proceeding  under  this  order,  after  two 
days'  notice  thereof  in  writing  shall  have  been  given  to  him  by  serving 
the  same  personally  or  by  leaving  it  at  his  last  or  usual  place  of  abode, 
the  said  arbitrator  shall  beat  liberty  to  proceed  ex  parte  on  the  matters 
of  the  said  reference,  and  his  certificate  shall  be  as  valid  as  if  both  the 
said  parties  had  duly  attended  before  him.  And  it  is  further  ordered, 
ihat  the  costs  of  the  said  reference  shall  be  in  the  discretion  of  the  arbi- 
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trator,  and  that  the  coita  of  the  action  shall  abide  the  erent ;  and  it  is 
lastly  ordered  that  the  sabmistion  to  arbitration  shall  not  be  revocable 
by  either  party. 

GiTcn  under  the  seal  of  the  court,  this  day  of 

185    . 

By  the  court, 

R^strar  of  the  court. 


19  &  to  Vict.  91.  Summom  to  a  Taumt  or  other  Pertom  holding  over, 

c.  108,  ».  fio,  *    1  .  * 

51.  No.  of  plaint. 

In  the  county  court  of  holden  at 

(Seal.) 

Between  A.  B.,  plaintiff, 
{Addreu.) 
{Deeeription.) 

and 
C.  D.,  defendant, 
(Addreu.) 
(Deteription,) 

You  are  hereby  summoned  to  appear  at  a  conuty  court  to  be  holdea 
at  on  the  day  of  185    ,  at  the  hour 

of  in  the  noon,  to  answer  the  plaintiff,  wherefore  you 

neglect  or  refuse  to  deliver  up  to  him  possession  of  a  certain  {meuuoffe, 
with  apptirtenaneee,  or  part  qfa  Aoii««,  S^c,  or,  ae  the  eate  may  6e], 
situate  at 

And  take  notice,  that  the  plaintiff  claims  of  you  for  rent  [or  mesne 
profits]  [or  for  rent  and  mesne  profits]  the  sum  of  for  a 

period  from  the  day  of  185     to  the  day 

of  185    . 

And  further  take  notice,  if  you  do  not  appear  at  the  said  court,  and 
show  cause  why  you  do  not  ddiver  up  possession  as  aforesaid,  the  judfC 
of  the  said  court  may  order  that  possession  of  the  said  premises  be 
pvea  by  you  to  the  plaintiff  forthwith,  or  on  or  before  such  day  as  the 
judge  shall  name,  and  that  if  such  order  be  made  and  be  not  obeyed  a 
warrant  may  issue  to  give  possession  to  the  plaintiff. 

Dated  the  day  of  185    . 

To  the  defendant.  Registrar  of  the  court 

£.     «.     <f. 

Costs  of  this  summons         .       -       .        :        : 
Claim  for   -        -        •        -        •        -        t 

Hours  of  attendance  at  the  office  of  the  registrar  [place  qf  office"] 
from  ten  till  four,  except  on  [here  ineert  the  day  on  which  the  office 
will  be  clo9ed]t  when  the  office  wUl  be  closed  at  one. 

On  Back. 

Take  If  onoB.^If  the  plaintiff  in  this  action  be  not  your  immediate 
landlord,  tou  must,  upon  your  being  senred  with  this  summons,  or  if 
this  summons  shall  come  to  your  knowlbdob,  forthwith  oiyb  notiob 
thereof  to  your  immbdiatb  landlord,  and  if  you  do  wot  give  such 
NonoB  you  will  be  liable,  under  sect  53  of  19  &  20  Vict  c.  108,  to 
forfeit  to  your  immediate  landlord  tb&bb  tbaus'  rack-bbnt  of  the 

E remises  held  by  you  of  bun,  in  respect  of  which  the  summons  shall 
ave  issued. 
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92.  Swimofu  under  $eet,  52  ^  19  ^  20  Viei.  e,  108.  19  4c  9o  Viet. 

No.  c.  106,  •.  fiS. 

In  the  county  court  of  holden  at 

(Seal.) 

Between  A.  B.,  plaintiff, 
(Addru9.) 
{DeseriptUm,) 
and 
C.  D./Defendant, 
(Addren,) 
{Dtgeription,) 

Ton  are  hereby  sammoned  to  appear  at  a  court  to  be  holden  at 
on  the  day  of  185      at 

the  hour  of  in  the  noon,  to  answer  the  plaintiff 

why  poMession  of  a  certain  situate  at 

should  not  be  giren  up  to  the  plaintiff,  by  reason  of  the  rent  payable 
in  respect  thereof  by  you  being  half  a  year  in  arrear,  and  the  plaintiff 
having  right  by  law  to  re-enter  for  the  non-payment  thereof. 

If  you  shall  pay  to  the  registrar  the  rent  in  arrear,  and  the  costs  of 
this  action,  as  stated  at  the  foot  of  the  summons,  five  clear  days  before 
the  day  you  are  required  to  appear  to  this  summons,  this  action  will 


And  take  notice,  that  if  you  do  not  pay  such  rent  in  arrear  and  costs, 
or  appear  at  the  said  court,  and  show  cause  why  possession  of  the  said 
should  not  be  recovered  against  you,  you  may  be  ordered 
by  the  court  to  give  possession  of  such  premises  to  the  plaintiff,  and  that 
if  such  order  be  not  obeyed  a  warrant  may  issue  to  give  possession  to 
the  plaintiff. 

Dated  this  day  of  185    . 

Registrar  of  the  court. 

£.      t.      d. 

Costs  of  this  summons         .        -        . 

Hours  of  attendance  at  the  office  of  the  regbtrar  [plaee  of  office]  from 
ten  till  four,  except  on  [here  ineert  the  day  on  which  the  office  will  be 
eloeed] ,  when  the  office  will  be  closed  at  one. 

On  Back. 

Takv  Notick.— If  the  plaintiff  in  this  action  be  not  your  immediate 
landlord,  tov  must,  upon  being  served  with  this  summons,  or  if  this 
summons  shall  come  to  your  knowlsdob,  forthwith  giyx  notice 
thereof  to  your  immvdiatb  landlord,  and  if  you  do  not  give  such 
NonoB  you  will  be  liable,  under  sect  53  of  19  &  20  Vict.  c.  108,  to 
forfeit  to  your  immediate  landlord  thrbb  tears'  rack-rent  of  the 
premises  held  by  you  of  him,  in  respect  of  which  the  summons  shall 
have  issued. 


93.  Order  fir  Recovery  qf  Tenement.  iQtMVict. 

I^Q^  c.  108,  ti.  50- 

OS, 

In  the  county  court  of  holden  at 

(Seal) 

Between  A.  B.,  plaintiff,  and  C.  D.,  defendant. 

Upon  the  hearing  of  this  cause,  at  a  court  holden  this  dey  it  is 
ordered,  that  the  defendant  do  give  to  the  plaintiff  possession  of  a  cer- 
tain [or  mesfiio^e  with  appurtenaneee,  or  part  of  a  eertoin  home, 
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with  appurtenamee»,  or  at  iJke  ea$e  Mojr  he],  ntnate  it  forth- 

with [or  on  the  day  of  ],  and  it  is  adjadfed  tiiat 

the  plaintiff  do  reoorer  against  the  defendant  the  sum  of  £ 
for  rent   [or  mesne  profits]    [or  for  rent  and  mesne  profits]  and 
£  costs. 

And  it  is  ordered,  that  the  defendant  do  pay  to  the  registrar  of  the 
conrt  the  sum  [or  sams]  shore  mentioned  on  or  before  the 
day  of  185     . 

Gtren  vnder  the  seal  of  the  oonrt,  this  day  of 

185    . 

By  theoout, 

Rqiistrar  of  the  ooort. 
To  the  defendant. 

Take  notice,  that  if  yon  do  not  give  snch  possession,  a  warrant  may 
issue  reqniring  the  bdliff  of  the  court  to  give  possession  of  the  said 
to  the  plaintiff,  and  to  levy  the  sum  aboTe  mentioned, 
together  with  farther  costs. 

Hours  of  attendance  at  the  office  of  the  registrar  [  place  (^ojffkt]  from 
ten  till  foor,  except  on  [here  Haert  the  day  <m  which  the  office  will  be 
eloeed]^  when  the  office  will  be  cloaed  at  one. 


10  «c  so  Vict.  91.  Wmrtmt/or  ffwing  Paeteetiom  of  Tmememt, 

c,  106,  M.  ao-  *     ^      m  -w 

9».  No.  of  phunt. 

No.  of  warrant. 

In  the  county  court  of  holden  at 

(Seal) 

Between  A.  B.,  plaintiff,  and  C.  D.,  defendant. 

Whereas  at  a  court  holden  at  on  the  day 

of  185    ,  it  was  ordered  by  the  court,  that  the  defendant 

should  give  the  plaintiff  possession  of  a  certain  [at  imnummoni],  situate 
at  [and  that  the  plaintiff  §hoM  recover  againat  the 

drfendani]  the  sum  of  £  for  rent  [or  mesne  profits]  [or  rent 

and  mesne  profits]  and  costs. 

And  whereas  the  defendant  has  not  obeyed  the  said  order :  lliese  are 
therefore  to  authorize  and  require  you  to  forthwith  gire  possession  of 
the  said  hereinbefore  mentioned  premises  to  the  plaintiff :  And  these 
are  therefore  further  to  require  and  order  tou  forthwith  to  make  and 
lery  by  distress  and  sale  of  the  goods  and  chattels  of  the  defimdant, 
wheresoever  they  may  be  found  within  the  district  of  this  eourt 
(excepting  the  wearing  apparel  and  bedding  of  the  defiendant  or  his 
family,  and  the  tools  and  implements  of  his  trade,  if  any,  to  the  Talue 
of  five  pounds)  the  said  sum,  and  the  costi  of  this  warrant  and  execution ; 
and  also  to  seize  and  take  any  money  or  bank-notes  (whether  of  the 
Bank  of  England  or  any  other  bank),  and  any  cheques,  bills  of  exchange, 
promissory  notes,  bonds,  specialties,  or  securities  for  money,  of  tiie 
defendant,  which  may  be  there  found,  or  such  part  or  so  much  thereof 
as  may  be  sufficient  to  satisfy  this  execution  and  the  costs  of  making 
and  executing  the  same,  and  to  pay  the  amount  so  levied  to  the  registrar 
of  this  court,  and  make  return  of  what  you  have  done  under  this 
warrant  immediately  upon  the  execution  thereof.^ 

Given  under  the  seal  of  the  court,  this  day  of 

185    . 

By  the  court, 

Registrar  of  the  court 
To  the  high  bailiff  of  the  said  court 
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Rent  [or  mesne  profits]  [or  rent  tnd  mesne  profits] 
Costs         ........ 

Poundage  for  issntng  this  warrant        ... 
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Total  amomit  to  be  levied    •    - 


«. 


d. 


Notice, — ^Tbe  goods  and  chattels  are  not  to  be  sold  until  after 
the  end  of  five  days  next  following  the  day  on  which  they  were 
seized,  unless  they  be  of  a  perishable  nature,  or  at  the  request  of 
the  defendant. 

Application  was  made  to  the  registrar  for  this  warrant  at 
minutes  past  the  hour  of  in  the  noon  of  the 

day  of  185     . 


10  Ac  20  Vict. 
C  108,  •.46. 


95.  Notice  to  Distrainer  qf  Goods  [or  Cattle']  intended  to  be     lO  Ac  so  Vict. 

Replevied,  c.  106,  n.  (W, 

In  the  county  court  of  holden  at  ^^  notice  of 

Take  notice,  that  A.  B.,  of,  &c.,  whose  goods  [or  cattle]  you  have  '^J^'^^'*/ 
distrained,  intends  to  replevy  the  same,  and  has  proposed  as  his  ^f^fSt^at^ 
ties  for  the  due  prosecution  of  an  action  of  replevin  against  you  in  the  se«  Form^ 
[here  mention  the  court  in  which  the  action  is  to  be  brought],  £.  F.,  l'  f«*^  14. 
of,  &c.,  and  6.  H.,  of,  &c,  and  that  if  you  have  any  valid  objection  to 
make  to  the  proposed  sureties,  or  either  of  them,  you  must  attend  at 
[here  insert  place  of  office  qf  registrar]  on  the  day  of 

at  the  hour  of  ,  when  the  bond  will 

be  submitted  to  me  for  approvaL 

J.K. 
Registrar  of  the  court. 


96.  Bond  in  Replevin  under  sect,  65  of  19  4*  20  Viet.  e.  108. 

Know  all  men  by  these  presents,  that  we,  A.  B.,  of,  &c.,  C.  D.,  of, 
&c.,  and  E.  F.,  of,  &c.,  are  held  and  firmly  boimd  unto  G.  H.  (a),  of,  (a)  The  di** 
&c.,  in  £  to  be  paid  to  the  said  G.  H.,  or  his  certain  trainer, 

attorney,  eiecutors,  administrators,  or  assigns,  for  which  payment  to 
be  made  we  bind  ourselves,  and  each  and  every  of  us,  in  the  whole,  our 
and  each  of  our  heirs,  executors,  and  administrators,  jointly  and  seve- 
rally finnly  by  these  presents. 

Sealed  with  our  seals,  and  dated  this  day  of 

one  thousand  eight  hundred  and 

Whereas  the  above-named  C.  D.  and  E.  F.,  at  the  request  of  the  said     i  approre 

A.  B.,  have  agreed  to  enter  into  the  above-written  obligation,  and  his  of  thle  bond. 

security  has  been  approved  of  by  the  registrar  of    ^-^ 

the  county  court  of  holden  at  "^ 

appears  by  his  allowance  in  the  margin  hereof.  .     . 

■^  This  bond 

Now  the  condition  of  this  obligation  is  such,  that  if  the  above-  does  not 
bounden  A.  B.  do  and  shall  within  one  week  from  the  date  of  the  said  require  a 
obligation  commence  an  action  of  replevin  against  the  above-named  ^^^i^ic^i 
G.  U.  in  her  Majesty's  court  of  at  Westminster, 

for  taking  and  ui^justly  detaining  of  certain  goods  and  chattels  of  the 
said  to  wit, 

[here  insert  the  description  of  the  goods  and  chattels],  and  prosecute 
such  action  wiUi  effect  and  without  delay ;  and,  unless  judgment  be 


Begiftrv. 

"  (1..S.) 
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obtained  theraon  by  defiolt,  do  and  ahall  proTO  before  the  said  court 
of  that  he  the  said  had  good  ground  for 

belieying  that  the  title  to  the  hereditament  in  respect  of  which  the  dia- 
treas  waa  made  waa  in  question  [w  that  the  title  to  a  toll  was  in  ques- 
tion], [w  that  the  title  to  a  market  was  in  question],  [or  that  the 
title  to  a  fair  was  in  question] ,  [or  that  the  title  to  a  franchise  was  in 
question],  [or  that  the  alleged  rent  br  damage  in  respect  of  which  the 
distress  was  made  exceeded  twenty  pounds],  and  do  and  shall  also 
make  return  of  the  said  g^oods  and  chattels,  if  return  thereof  shall  be 
awarded,  then  this  obligation  shall  be  void  and  of  no  effect,  otherwise 
■hall  be  and  remain  in  fuU  force. 

A.  B.        Tl.b.) 

C.  D.  f  L.8.) 

E.  F.         (L.a.) 

Signed,  sealed,  and  delivered  by  the  above-bounden,  in  the  presence 
of 

10  a:  90  Vict.      NoT«.— liTa  depotii  qf  money  he  made,  the  memorandum  theret^ 
c.  106, «.  71.  ,*o«w  foUow  the  terme  of  the  eonditione  of  the  bond,  and  wiU  not 
repdre  a  etamp. 


97.  Bond  in  Repletfin  under  eeet.  66  o/ 19  ^  20  Vict  e.  108. 

Know  all  men  by  these  presents,  that  we,  A.  B.,  of,  ficc,  C.  D.,  of, 
(fli  The  dit-  &c.,  and  E.  F.  of,  &c.,  are  held  and  firmly  bound  unto  6.  H.  (a),  of, 
*n^«r.  a^.,  in  £.  to  be  paid  to  the  said  6.  H.  or  his  certain 

attorney,  executors,  administrators  or  assigns,  for  which  payment  to 
be  made  we  bind  ourselves  and  each  and  every  of  us,  in  the  whole,  our 
and  each  of  our  heirs,  executors,  and  administrators,  jointly  and  seve- 
rally firmly  by  these  presents. 

Sealed  with  our  seals,  and  dated  this  day  of 

one  thousand  eight  hundred  and 

I  approve       Whereas  the  above-named  C.  D.  and  E.  F.,  at  the  request  of  the  said 

of  thU  bomd.  A.  B.,  have  agreed  to  enter  into  the  above-written  obligation,  and  thia 

'  Reirittimr.  "^^^^  ^^'^  ^^  approved  of  by  the  registrar  of 

(l.bO^^*  the  county  court  of  holden  at  aa 

AoMii      '^PP^'ura  by  his  allowance  in  the  margin  hei^eof. 

doet  not  Now  the  condition  of  this  obligation  is  snch,  that  if  the  above- 

requtre  a       bounden  A.  B.  do  and  ahall  within  one  month  from  the  date  of  the  said 

'io!!o.i,e!4i,  ^^^S'^^^  commence  an  action  of  replevin  against  the  above-named 

'  G.  H.  in  the  county  court  of  holden  at  for 

taking  and  unjustly  detaining  of  certain  goods  and  chattels  of  the  said 

to  wit  [Aere  ineert  the  deterip- 

tion  qf  the  goode  and  ehatteW],  and  prosecute  snch  action  with  effect 
and  without  delay,  and  do  and  shall  also  make  return  of  the  said  gooda 
and  chattels,  if  return  thereof  shall  be  awarded,  then  thia  obligation 
ahaU  be  Toid  and  of  no  effect,  otherwise  shall  be  and  remain  in  fall 
force. 

A.  B.        (l.b.) 
CD. 


E.F. 


(L.S,) 

(L.  a.) 


Signed,  aealed,  and  delivered  by  the  above-boonden,  in  tiie  presence 
of 

19  le  so  Tiet.     Nora.— jjTa  deposit  of  money  be  made,  the  memorandum  thereqf 
e.i«,B.n.  ehoutd/oUow  the  terme  of  the  condition  qf  the  bond,  and  wiU  not 
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98.  Warraniio  Hiffk  Bmlif  to repUv^.  lOlfctovirt. 

^  jr  w  z'      »  C.  108,  i.  68. 

County  court  of  1 

holden  at  j 

(Seal.) 

Whereas  hath  giyea  Meciritj  as  well  to  commenoe 

his  action  of  replevin  against  for  the  taking  aod  unjustly 

<ietalning  of  certain  goods  and  chattels  [or  cattle]  of  the  said 
that  is  to  say  : 


«nd  prosecute  such  action  with  effect,  and  without  delay,  as  also  to 

return  the  said  goods  and  chattels,  if  return  thereof  shall  be  adjudged 

by  law.    Now,  «s  registrar  of  the  said  county  court,  and  by  virtue  of 

the  provisions  of  the  statute  19  &  20  Vict.  c.  108,  I  hereby  autho-  ' 

rise  and  direct  you,  without  delay,  to  replevy  and  deliver  the  said 

goods  and  chattels  [or  cattle]  to  the  said  ,  and  forthwith  i 

to  return  to  me  this  warrant,  and  what  yon  shall  have  done  under  the 

same.  ' 

Dated  the  day  of  185    . 

To  the  high  bailiff  of  the  court. 

Registrar  of  the  court. 

In  obedience  to  this  warrant,  I  have  replevied  and  caused  to  be 
delivered  to  the  within-named  the  within-mentioned  i, 

goods  and  chattels  [or  cattle].  i' 

Dated  this  day  of  185     . 

High  bailiff.  ^, 

"{For  Judgment  for  Plaintiff  in  Replevin,  tee  Form  45.) 


99.  Judgment  for  Drfendaut  in  Replevin  for  Rent.  jtioe,  iso. 

No. 

In  the  county  court  of  holden  at 

(Seal.) 

Between  A.  B.,  plaintiff,  and  C.  D.,  defendant. 

Upon  hearing  this  cause  at  a  court  holden  this  day,  it  is  adjudged 
that  the  plaintiff  do  return  to  the  defendant  the  goods  and  chattels  [or 
cattle,  elating  the  particulare  thereof^  and  pay  to  the  registrar  of 
the  court  forthwith  [or  on  the  day  of  ],  the  sum 

of  £  for  costs  of  suit  [or,  it  is  adjudged*  that  the  amount  due 

for  rent  in  arrear  from  the  plaintiff  to  the  defendant  is  £  , 

and  that  the  goods  and  chattels  [or  cattle]  were  of  the  value  of 
£  ,  and  that  the  plaintiff  do  forthwith  [or  on  the 

day  of  ]  pay  to  the  registrar  of  the  court,  at  his  office,  the 

said  sum  of  £  ,  and  ako  the  sum  of  £  for  costs 

of  suit]. 

Given  under  the  seal  of  the  court,  this  day  of 

185    . 

By  the  court, 

Registrar  of  the  court. 

Hours  of  attendance  at  the  office  of  the  registrar  [place  q/  offiee'\ 
from  ten  till  four,  except  on  [here  ineert  the  day  on  which  the  office 
will  be  cloeed] ,  when  tbe  office  #ill  be  closed  at  one. 
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Rule,  181        100.  Judffmemt/or  DtfeiuUmi  in  Replevin  ^  Caitle  JkmMge  feeteanU 

No. 

In  the  coiintj  ooart  of  bolden  at 

(SeaL) 

Between  A.  B.,  plaintiff,  and  C.  D.,  defendant 

Upon  hearing  this  caoae  at  a  ooort  holden  thia  day,  it  ia  adjndged 
that  the  plaintiff  do  return  to  the  defendant  the  cattle  [Acre  epet\ff 
the  cattle jf  or  do  pay  to  the  regiatrar  of  thia  court,  forthwith  tor  on 
the  day  of  ],  the  snm  of  £  ,  which  ia 

now  adjudged  to  he  the  amount  of  damage  initained  by  the  defendant. 

It  ia  also  adjudged  that  the  plaintiff  do  pay  to  the  rq^iatrar  of  the 
oonrt,  on  the  day  and  year  aforendd,  the  lum  of  £  for  eoater 

Given  under  the  leal  of  the  court,  thia  day  of 

185    . 

By  the  court, 

Regiitrar  of  the  court. 

Hours  of  attendance  at  the  office  of  the  registrar  [place  o/q^^] 
from  ten  tiU  four,  except  on  [Acre  tncer^  the  dap  on  which  the  oJl 
will  be  cloeed],  when  the  office  will  be  doted  at  one. 


Rule,  182.  ^01*  J^idgfmeni  in  Detinue, 

No. 

In  the  county  court  of  holden  at 

(Seal.) 

Between  A.  B.,  plaintiff,  and  C.  D.,  defendant. 

Upon  hearing  thia  cause,  at  a  court  holden  this  day,  it  is  adjudged 
that  the  plaintiff  do  recoTcr  against  the  defendant  the  sum  of 
£  the  same  being  now,  this  day,  assessed  by  this  court 

to  be  the  Talue  of  the  following  chattels  of  the  plaintiff,  wrongfully 
detained  by  the  defendant ;  that  is  to  say  [here  enmnerate  the  ehaittie 
which  the  court  decidee  to  have  been  detained},  and  the  ftxrther  aum 
of  £  for  damages  for  the  detention  of  the  said  chattels,  and 

the  sum  of  £  for  costs ;  and  it  is  ordered,  that  the  defendant 

do  pay  the  said  sereral  sums  to  tiie  registrar  of  the  court  on  the 
day  of  185    . 

*  And  it  is  further  ordered,  that  if  the  defendant  shall  on  or 
before  the  said  last-mentioned  day  pay  to  the  registrar  the 
said  sums  respecti?ely  aboTc  ordered  to  be  paid  for  damagea 
and  costs,  and  also  return  to  the  plaintiff  the  said  chatteb,  uid 
if  the  plaintiff  shall  then  accept  the  same,  then  satis&ctiott  of 
this  judgment  shall  be  enteied  up  by  the  registrar  on  the 
production  to  him  of  a  receipt  for  the  said  chattels  ngned  by 
the  plaintiff,  or  hia  attorney,  or  agent  into  court. 

6i?en  under  the  seal  of  the  court,  this  day  of 

185    . 

By  the  court. 

Registrar  of  the  court 

Hours  of  attendance  at  the  office  of  the  registrar  [place  qf  ojlee] 
from  ten  to  four,  except  on  [here  ineert  the  day  on  which  the  office 
will  be  cloeed],  when  the  office  will  be  closed  at  one. 

*  Thb  partgnph  It  not  to  be  added  unleH  it  be  part  of  tba  order  of  the  Judge. 


Acknowledgmeat 
of  Parment 
Into  Court. 


c. 


If. 
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102.  Wemmt  qfBjneution  m  Deiinne  offoinii  Qoodi  qf  XmU,  18S, 

J}rf(tndami. 

No.  of  plaint. 

No.  of  wamnt. 

In  the  coanty  court  of  holden,at 

(Seal) 

Between  A.  B.,  pUintiffy  and  C.  D.»  defendant. 

Whereas  at  a  coort  holden  at  on  the 

day  of  185    ,  the  plaintiff  obtained  a  judgment  against 

tiie  defendant  for  the  aam  of  £  ,  the  same  being  assessed 

by  this  coort  to  be  the  valne  of  certain  cliattels  of  tiie  plaintiff 
wrongfolly  detained  by  the  defendant,  and  for  the  farther  payment  of 
£  for  damages  for  the  detention  of  the  aaid  chattels^  and 

of  £  for  costs ;  and  thereapon  it  was  ordered  by  the 

court,  that  the  defendant  should  pay  the  same  to  the  registrar  of  this 
court  on  the  day  of  [or  by  instalments 

of  for  every  days,  the  first  instalment 

to  be  paid  on  the  day  of  185    ]  :  *And 

it  was  farther  ordered,  that  if  the  defendant  shonld  on  or  before  the 
said  lastHoentioned  day  pay  to  the  registrar  the  said  sums  respectively 
above  ordered  to  be  paid  for  damages  and  costs,  and  also  return  to  the 
plaintiff  the  said  chattels,  and  if  the  phuntiff  should  then  accept  the 
same,  then  satisfaction  of  the  said  judgment  shonld  be  entered  up  by 
the  registrar  on  the  production  to  him  of  a  receipt  for  the  said  chattels 
signed  by  the  plaintiff,  or  his  attorney  :*  And  whereas  f  the  defendant 
did  not  on  the  said  day  of  18     return 

the  said  chattels  to  the  plaintiff,  andf  defiralt  has  "  also''  been  made 
in  psjrment  according  to  the  said  orders:  These  are  therefore  to 
require  and  order  you  forthwith  to  make  and  levy  by  distress  and  sale 
of  the  goods  and  chattels  of  the  defendant  wheresoever  they  may  be 
fimnd  within  the  district  of  this  court  (except  the  wearing  apparel  and 
bedding  of  him  or  his  family,  and  the  tools  and  implements  of  his 
trade,  if  any,  to  the  value  of  five  pounds),  the  sum  stated  at  the 
foot  of  this  warrant,  being  the  amount  due  to  the  plaintiff  under  the 
aaid  order,  including  the  costs  of  this  execution ;  and  also  to  seize 
and  take  any  money  or  bank  notes  (whether  of  the  Bank  of  England 
or  of  any  other  bank),  and  any  cheques,  bills  of  exchange,  promis- 
sory notes,  bonds,  specialties,  or  securities  for  money  of  the  defen- 
dant, whidi  may  there  be  found,  or  such  part  or  so  much  thereof  as 
may  be  sufficient  to  satisfy  this  execution  and  the  costs  of  making  and 
exeenting  the  same,  and  to  pay  what  yon  shall  have  so  levied  to  the 
registrsr  of  this  court,  and  to  make  return  of  what  you  have  done 
w&er  this  warrant  immediately  upon  the  exeoation  thereof. 

Given  under  the  seal  of  the  court  this  day  of 

185    . 

By  the  court, 

Registrar  of  the  oourt. 
To  the  high  baiUff  of  the  said 
court,  and  others  the  bailiffs 
thereof. 

JV.  B.-~If  the  judgment  do  not  contain  the  words  between 
asterisks,  omit  those  words  in  the  warrant,  and  also  the  words 
between  the  marks  (f)  and  (t)t  and  the  word  "  also." 

o2 
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lOlclOVict. 
c.  109,  •.  40. 


Vabe  of  foodi  detained 
Damafet  for  tfadr  detention - 
CoiU  .... 

intoeoiut    ... 

Bemaudng  doe    ... 
Poundage  for  i«Biq(  this 

Total  amount  to  be  kfied 


NoncBd — Hie  goods  and  chattels  are  not  to  be  eold  imtil  after 
the  end  of  fife  days  next  following  the  day  on  which  they  «rer« 
seised,  nhleis  they  be  of  a  perishable  natnre,  or  at  the  request 
of  the  defendant. 

Application  was  made  to  the  rq^istrar  for  this  warrant  af 
minntes  past  the  hour  of  in  the  noon  of  the 

day  of  185    . 


•^^^^^^^■^  ^^^^^^^^^  ^^^^^^m^^m^ 


Ruu,  IM.  103.  i^tmnnont  imder  ike  FrUmdiy  Socieiiei  and  other  AeU.- 

No.  of  plaint. 

In  the  county  coort  of  holden  at 

(Seal.) 

Between  A.  B.,  plaintiff, 
{Addrett.) 
(Deieription.) 
and 
C.  D.,  defendant, 
(Addreu.) 

{Detcripiion,  adding  thereto  the  title  of 
the  office  in  the  society  as  the  holder 
qf  which  he  is  summoned,  and  the 
name  qfthe  society.) 

Von  are  hereby  mtmmoned  to  appear  at  a  court  to  be  holden  at 
on  the  day  of  185     • 

at  the  hour  of  in  the  noon,  to  answer  the  plaintiff 

in  Uie  matter  the  particolars  of  which  are  hereonto  annexed. 


Dated  the 


To  the  defendant* 


dayoi^ 


185    . 
Rq;i8trar  of  the  6oart 


Sammonses  for  witnesses  and  for  the  t»rodaction  of  documents  will 
be  issued  upon  application  at  the  office  of  the  registrar. 

Hours  of  attendance  at  the  office  of  the  registrar  [place  of  office} 
from  ten  till  four,  except  on  [here  insert  the  day  on  which  the  office 
wilt  be  closed],  when  the  office  Will  be  closed  at  one. 
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104.  Order  under  ike  FHendfy  Societies  mid  other  Aete.  UuU,  IM. 

No. 

In  the  ooiinty  court  of  holden  at 

(SeaL). 

Between  A.  B,,  plaintiff^  and  C.  D.,  defendant. 

Upon  hearing  ihia  eanae  at  a  court  this  day  holden,  it  la  ordered, 
diat  the  defendant  do  [Acre  imert  the  terms  qfthe  order  made  by  the 
court.] 

And  it  is  farther  ordered,  that  if  the  defendant  do  not  obey  the 

terms  of  the  said  order,  he  shall  pay  to  the  registrar  of  this  oonrt,  on 

or  before  the  day  of  the  som  of 

by  way  of  penalty,  and  the  sum  of  £  for 

coats. 

OiTen  vnder  the  seal  of  the  oonrt,  this  day  of 

185  . 

By  the  oonrt, 

Rq;istrar  of  the  eonrt. 

.  Hours  of  attendance  at  the  office  of  the  registrar  [place  qf  ofice"] 
from  ten  till  four,  except  on  [here  imert  the  day  on  which  the  office 
wUl  he  cloeed^f  when  the  office  will  be  closed  at  one. 


105.  Order  for  Warrant  of  Execution  to  ietue  under  the  Friendly    jtoe^  ise. 

Soeietiee  and  other  Acte. 
No.  of  plaint 

In  the  county  court  of  holden  at 

Between  A.  B.,  plaintiff,  and  C.  D.,  defendant. 

Whereas  at  a  court  holden  at  on  the  day 

of  185      it  was  ordered  by  the  said  court,  that  [here 

insert  the  ierme  q^  the  order  of  the  court']. 

And  it  was  then  further  ordered,  that  if  the  defendant  should  not 
obey  the  terms  of  such  order,  that  he  should  pay  to  the  registrar  of  the 
oooxt,  on  or  before  the  day  of  the  sum  of 

pounds  by  way  of  penalty. 

And  whereas  it  appears  to  the  court  that  the  defendant  has  not 
obeyed  either  of  the  said  orders,  although  demand  in  that  behalf  was 
duly  made  upon  him : 

It  is  therefore  ordered,  that  a  warrant  of  execution  issue  for  the  said' 
sum,  being  the  amount  of  such  penalty  and  the  costs  thereof. 

OiTen  under  the  seal  of  the  court,  this  day  of 

185  . 

By  the  court. 

Registrar  of  the  court. 

Hours  of  attendance  at  the  office  of  the  registrar  [place  qf  office] 
from  ten  till  four,  except  on  [here  ineert  the  day  on  which  the  office 
will  be  cloeed],  when  the  office  will  be  doeed  at  one. 

o3 
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Rfk,  186.        106.  WmrmU  qfBseemtUm  offohui  the  Ooodi  tmder  the  PrimSlf 

Soeietiee  end  other  Aeti, 

No.  of  plaint. 

No.  of  warrant. 

In  the  oonntj  court  of  hoMen  at 

(SeaL) 

Between  A.  B.,  plaintiff,  and  C.  D.,  defendant 

Whereu  at  a  court  holdcn  at  on 

the  day  of  185    ,  ft  waa  ordered  by  tiie 

aaid  conrt,  that  [here  huert  the  terme  iff  the  order  if  the  courf] : 

And  it  waa  then  fcrfher  ordered,  that  if  the  defendant  ahonld  not 
obey  the  terms  of  nich  order,  that  he  ahonld  pay  to  the  rqpstrar  of  the 
conrt,  on  or  before  tlie  day  of  18&    ,  the  fnoa  oC 

poonda  by  way  of  penalty,  and  coata  : 

And  whereas  the  defendant  liaa  not  obeyed  either  of  tiie  aatd  orden  ; 
tliesB  are  therefore  to  require  and  order  yon  forthwith  to  make  and  lery, 
by  distress  and  sale  of  the  goods  and  chattels  of  the  defendant,  wlier^ 
aoeter  they  may  be  found  wiAin  tlie  district  of  this  court  (ezceptfaic 
the  wearing  apparel  and  l>edAng  of  tlie  defendant  or  his  fiunily,  and 
the  tools  and  unplemenli  of  hU  trade,  if  any,  to  the  Tulue  of  Uto 
pounds),  the  sum  stated  at  the  foot  of  this  warrant,  being  the  amount 
of  such  penalty  and  costs,  including  the  costs  of  this  execution,  and 
also  to  wise  and  take  any  money  or  bank  notes  (whether  of  the  Bank 
of  England  or  of  any  other  bank),  and  any  cheques,  bills  of  exchange, 
promissory  notes,  bonds,  specialties,  or  securities  for  money  of  the 
defendant  which  may  there  be  found,  or  such  part  or  so  much  thereof 
as  may  be  sufficient  to  satisfy  this  execution,  and  the  costs  of  making 
and  executing  the  same,  and  to  pay  what  you  shall  hare  so  levied  to 
the  registrar  of  the  court,  and  aoake  return  of  what  you  have  done 
under  this  warrant  inmiediately  upon  the  execution  thereof 

Giren  under  the  aeal  of  the  court,  thia  day  of  185  • 

By  tlM  oourty 

Registrar  of  tlie  oovrt* 
To  the  high  bailiff  of  the  said  court, 
and  others  the  bailiffs  thereof. 


Amount  ordered  to  be  paid  - 
Costa        -       -       -       .       . 

Poundage  for  issuing  this  wamnt 

Total  amount  to  be  levied  * 


£. 


■■ 


NoncB. — Hie  gooda  and  chattels  are  not  to  be  aold  until  after  the 
end  of  fire  days  next  following  the  day  on  which  they  were  sefaed, 
unless  th^  be  of  a  perlshahb  nature,  or  at  the  request  of  the  aaid 
ipfeso  Vict         defendant, 

AppHeailoB  was  made  to  the  ngistnar  fef  this  wanmt  at 
minutea  past  the  hour  of  In  the         noon  of  the  dav 

of  186  . 
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107.  Warrtmi  qf  Ctmmiiwteni/or  Osntempi,  •*  &  lo  ^^ct. 

In  tiie  county  court  of  holden  at 

(Seal.) 

To  the  high  bailiff  and  othera  the  bailiffa  of  the  aaid  court,  and  aQ 
peace  officeia  within  Uie  jnriidietion  of  the  aaid  court,  and  to  the 
gorernoror  keeper  of  the  [prifon  u$ed  ip  the  conri]. 

Whereaa  at  a  eonit  holden  on  thia  day,  A.  B.  wilfully  inanlted  the 
jndge  during  hia  aitting  in  court  [or  C.  D.,  the  regiatrar,  high  bailiff, 
bailiff,  or  officer  (at  the  eate  may  he)  of  the  said  court  doring  hia 
attendance  in  coort,  or  inlfnlly  intermpted  the  prooeedinga  of  the  said 
oonrt,  or  wilfolly  miabehaved  in  the  said  court]  : 

Theie  are  therefore  to  require  yon,  the  aaid  high  bailiff,  bailiflfs,  and 
others,  to  take  the  said  A.  B.  and  to  deliver  him  to  the  gofernor  [or 
keeper]  of  the  above-named  prison,  and  you  the  said  governor  [or 
keeper,  ^.]  to  receive  the  said  A.  B.,  and  him  aafely  to  keep  in  the 
aaid  prison  for  days  from  the  arrest  under  this  warrant, 

or  until  he  shall  be  sooner  dis^aiged  by  due  course  of  law. 

Given  under  the  seal  of  the  court,  thia  day  of 

185  . 

Judge  of  the  court 


108.  High  BaUifi  Wammi  to  JUgisirar  iffF^treign  Cowi.        9  ac  lovict. 

C.  95. 1.  104. 

No.  ofplidnt. 
No.  of  warrant 

In  the  county  court  of  holden  at 

Between  A.  B.,  plaintiff,  and  C.  D.,  defendant 

"Whereaa  the  warrant  of  execution  [or  commitment]  hereto  annexed 
haa  been  issued  out  of  this  court  against  the  goods  and  chattels  of 

And  whereas  the  goods  and  chattela  of 
are  out  of  the  ordinary  juriadietion  of  this  court,  and  are  [or  is]  be- 
lieved to  be  within  the  jurisdiction  of  the  county  court  of 
holden  at  of  which  yon  are  the  registrar ;  these  are 

therefore  to  require  you  to  cause  the  said  warrant  to  be  executed  within 
the  ordinary  jurisdiction  of  the  said  Isat-mentioned  county  court 

Dated  this  day  of  185    . 

High  bailiff  of  tiie  county  court  of 
holden  at 

To  the  registrar  of  the  county  court  of 
holden  at 
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109.  Order  tmder  19  if  20  Viet.  e.  97,  t.  2. 
No. 

In  the  ooimty  oonit  of  liolden  at 

(Seal) 

Between  A.  B.,  plaintiff,  and  C.  D.,  defendant. 

Upon  hearing  this  cause  (the  same  being  for  breach  of  contract  to 
deliver  specific  goods  for  a  price  in  money),  at  a  court  holden  this  day, 
it  being  adjudged  Uiat  the  plaintiff  is  entitled  to  reooTcr,  it  is,  npon  the 
application  of  the  plaintiff,  fonnd  and  adjndged,  that  the  goods  in 
*espect  of  the  noo-deliirery  of  which  the  plaintiff  is  entitled  to  reooYer, 
and  which  remain  nndelivered,  are  as  follows;  (that  is  to  say,)  [Aere 
enumerate  the  gaodi  umdelivered] ;  and  that  the  plaintiff  woold  have 
been  liable  to  pay  the  som  of  £  [Aere  taferf  the  turn  to  be  paid 

by  plaintiff" for  the  delivery]  for  the  deUTery  thereof;  and  that  the 
plaintiff  will  have  snstained  damages  to  the  amount  of  £  [here 

intert  the  turn  OMseeeed  for  damayet  if  the  goodk  be  delivered^  if  die 
said  goods  shall  be  delivered  under  execution  as  hereinafter  mentioiied, 
and  to  the  amount  of  £  [here  uuert  the  nm  oMteuedfar 

damayea  tn  the  eveut  qf  the  mm^idelitery  of  the  yoodt]  if  the  said 
goods  shall  not  be  so  deUvered :  And  thereupon  judgment  being  now 
given  for  the  plaintiff,  it  is,  upon  the  application  of  the  pliSnttff» 
ordered,  that  the  said  goods  be  delivered  by  defendant  to  the  plaintiff, 
on  the  payment  by  him  of  the  said  sum  oif  £  [here  imeert  the 

turn  to  be  paid  byplamiifffor  the  delivery'i  on  or  before  the 
day  of  now  next  ensuing,  and  that  in  de&ult  thereof  execu- 

tion do  issue  for  the  delivery  to  the  plaintiff,  on  payment  by  the  plain- 
tiff of  the  said  sum  of  £  [hire  imert  the  amm  to  be  paid  bp 
plaintiff  for  the  deltvery"]  of  the  taid  goods ;  and  that  the  defendant 
shall  not  have  the  option  of  retaining  the  same  upon  payment  of  the 
damages  lastly  assessed  in  the  event  of  the  non-deKvery  of  the  goods ; 
and  that  the  plaintiff  do  recover  against  the  defendant  the  said  sum  of 
£  [here  intert  the  ettm  aseeeaed  for  damayea  if  the  yooda  be 
delivered]  for  damages,  and  £  for  costs:  And  it  is  further 
ordered,  that  if  the  said  goods,  or  any  part  thereof,  cannot  be  found 
within  the  district  of  this  court,  the  bailiff  of  this  court  shall  distrahi  the 
defendant  by  all  his  lands  and  chattels  within  the  district  of  this  court 
till  the  defendant  deliver  the  said  goods,  or,  at  the  option  of  the  plain- 
tiff, the  said  bailiff  shall  canse  to  be  made  of  the  defendant's  goods  the 
said  sum  secondly  above  nosesied  for  damages,  or  a  due  proportion 
thereof. 


110.  Diatrinyaa  aaad  Warrant  ^  BjtecutUm  ayainat  DrfendaiWa 
Gooda  for  the  Amount  of  Damayea  for  Nonrdelivery  qf  tha 
Gooda  (auppoainy  the  Gooda  deUoered  under  the  Order  and 
Diatrinyaa),  and  Coata,  under  19  ^  20  Viet.  e.  97,  c.  2. 

No.  of  plaint. 
No.  of  warrant. 

In  the  county  court  of  holden  at 

(Seal.) 

Between  A.  B.,  plsintiff,  and  C.  D.,  defendant. 

IVhereas  at  a  court  holden  at  on  the  day 

of  185      the  plaintiff  obtained  a  judgment  against  the 

defendant  for  the  delivery  to  the  plaintiff,  upon  payment  by  the  plaki- 
tlff  of  the  sum  of  £  [here  inaert  the  aum  to  be  paid  by  plaintiff 

for  the  delivery]  of  the  following  goods,  that  is  to  say  [here  enumerate 
the  yooda  enumerated  in  the  Judgment],  and  by  the  said  judgment  it 
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was  foond  and  adjadged  that  the  plaintiff  will  have  sostained  damages 
to  the  amoant  of  £  [here  interi  the  aum  anetttdfor  damaget  if 

the  ffoode  be  delivered]  if  the  said  goods  shall  be  delivered  to  the 
plaintiff  under  this  warrant,  and  to  the  amount  of  £  [here  inaert 

the  aum  aaaeaaed  for  damageaim  the  event  of  the  nof^elivery  of  the 
ffooda]  if  the  said  goods  shall  not  be  so  deliyered,  and  jodgment  being 
then  giren  for  the  plaintiff,  it  waa  thereupon  ordered  that  ezecntion  do 
issue  for  the  delivery  to  the  plaintiff,  on  payment  by  the  plaintiff  of 
the  said  snm  of  £  [here  inaert  the  aum  to  be  paid  by  plaintiff 

for  the  delivery'},  of  the  said  goods,  and  that  the  defendant  should  not 
have  the  option  of  retaining  the  said  goods  upon  payment  of  the  said 
snm  of  £  [here  inaert  the  aum  aaaeaaed  for  damagea  in  the  event 

of  the  non-delivery  of  the  gooda],  and  that  the  plaintiff  do  recover 
against  the  defendant  the  said  sum  of  £  [here  inaert  the  aum 

aaaeaaed  for  damagea  if  the  gooda  be  delivered^]  for  damages  and 
£  for  costs.    And  it  was  ftirther  ordered,  that  if  the  said  goods 

or  any  part  thereof  should  not  be  found  within  the  district  of  this 
court,  the  bailiff  of  this  court  should  distraiA  the  defendant  by  all  hia 
landa  and  chattels  within  the  district  of  this  court,  till  the  defendant 
deliver  the  said  goods,  or,  at  the  option  of  the  plaintiff,  the  said  bailiff 
should  cause  to  be  made  of  the  defendant's  goods  the  said  sum  of 
£  [Aere  inaert  the  aum  found  for  damagea  (/*  the  gooda  be  not 

delivered]  or  a  due  proportion  thereof :  And  whereas  the  said  goods 
have  not  been  delivered  according  to  the  said  order,  and  the  said  sum 
of  £  so  payable  by  the  plaintiff  as  aforesaid  has  been  paid  to  the 

registrar  of  this  court,  and  the  plaintiff  has  not  expressed  his  option  to 
have  the  said  sum  of  £  [here  inaert  the  aum  found  for  damagea 

if  the  gooda  be  not  delivered]  or  a  due  proportion  thereof  made  of  the 
goods  of  the  defendant :  These  are  therefore  to  require  and  order  you 
forthwith  to  seize  the  said  goods  so  not  delivered  as  aforesaid,  where- 
soever they  may  be  found  within  the  district  of  this  court,  and  to 
deliver  the  same  to  the  plaintiff,  and  pay  over  to  the  defendant  upon 
seizure  of  the  said  goods  the  said  sum  of  £  [here  inaert  the  aum 

to  be  paid  by  the  plaintiff  for  the  delieery]  which  is  delivered  to  you 
together  with  this  warrant :  And  if  the  same  cannot  be  found  by  yoa 
within  such  district,  you  are  required  and  ordered  to  distrain  aU  the 
lands  and  chattels  of  the  defendant,  wheresoever  they  may  be  found, 
within  the  district  of  this  court,  and  them  hold  until  the  defendant  shall 
deliver  the  said  goods  to  you ;  and  further  to  make  and  levy,  by  distress 
and  sale  of  the  goods  and  chattels  of  the  defendant,  wheresoever  they  may 
be  found,  within  the  district  of  this  court  (excepting  the  wearing  apparel 
and  bedding  of  him  or  his  family,  and  the  tools  and  implements  of  bis 
trade,  if  any,  to  the  value  of  five  pounds),  the  sum  stated  at  the  foot 
of  this  warrant,  being  the  amount  due  to  the  plaintiff  under  the  said 
Mder,  including  the  costs  of  this  execution;  and  also  to  seize  and  take 
any  money  or  bank  notes  (whether  of  the  Bank  of  England  or  of  any 
other  .bank),  and  any  cheques,  bills  of  exchange,  promissory  notes, 
bonds,  specialties,  or  securities  for  money  of  the  defendant  which  may 
there  be  found,  or  such  part  or  so  much  thereof  as  may  be  sufficient  to 
satisfy  this  execution,  and  the  costa  of  making  and  eiecuting  the  same, 
and  to  pay  what  you  shall  have  so  levied  to  the  registrar  of  thia  court, 
and  make  return  of  what  you  have  done  under  this  warrant  immediately 
upon  the  ezecntion  thereof. 

Given  under  the  seal  of  the  court,  this  day  of 

185    . 

By  the  court. 

Registrar  of  the  court. 
To  the  high  bailiff  of  the  said  court, 
and  oihers  the  bailiffs  thereof. 
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Amount  found  Ibr  damagei  if  the  goodi 

Snm  adjudged  for  eoate       .       •       •  •  • 

Poundage  ftnr  iMning  ddi  wimnt        •  •  • 

Total  amount  to  be  kfied  .    •  - 


ff. 


Notice, — ^The  goods  and  dHtttda  aeised  for  damagee  and  ooeta 
are  not  to  be  adld  ontQ  after  the  end  of  five  days  next  fcdlowing 
the  day  on  whidi  they  were  seind,  nnlen  they  be  of  a  periahable 
natnre,  or  at  the  reqneit  of  the  defendant 

Application  wu  made  to  the  rq^strar  for  tliis  wanant  at 
minntea  past  the  boor  of  in  the  noon  of  the 

day  of  185     • 

N.  J5.— When  a  plaintifr  soes  out  this  warrant,  he  mnst  pay  to  tiie 
registrar  the  amount  found  by  the  judgment  to  be  payable  by  plaintiff 
for  the  dehTery  of  tlie  goods,  and  the  registrar  mnst  hand  oTer  sneh 
amonnt  to  the  bailiff  with  this  warrant,  for  the  bailiff  to  pay  to  de- 
fendant, if  eitiier  the  defendant  ddiven  the  goods  to  the  bailiff  or  the 
bailiff  obtains  poaaeHion  of  them  under  this  warrant 


111.  Warrtmt  qf  Bsicuthm  agahut  Difmdani'9  Oooda  under  19  4r 
20  Viet  e.  97,  t.  2,  where  Plaintif  exercieee  the  Option  tjf 
having  the  Damagee  aeeeeeed  for  the  Nonrdelinerg  ^  the 
Goode  (where  the  Ooodt  are  not  delivered  purenant  to  the 
Order)  levied  by  Dietreee  and  Sale  t^Drfandanfe  Goode. 

No.  of  plaint 
Ko.  of  warrant 

In  the  county  court  of  holden  at 

(Seal.) 

Between  A.  B.,  plaintiff,  and  C.  D.,  defendant 

Whereas  at  a  court  holden  at  on  the 

day  of  1 85    ,  the  plaintiff  obtained  a  judgment  against 

the  defendant  for  the  deliYery  to  the  plaintiff,  upon  payment  by  the 
plaintiff  of  the  sum  of  £  [here  ineert  the  etan  to  be  paid  by 

plaintiffor  the  delivery^,  of  the  following  goods,  thst  is  to  saj  [here 
enumerate  the  goode  enumerated  in  the  Judgment],  and  by  the  said 
judgment  it  was  found  and  adjudged  that  the  plaintiff  will  hare  sus- 
tained damagea  to  the  amount  of  £  [here  ineert  the  eum  aeeeeeed 
Jbr  damagee  if  the  goode  be  delivered]  if  the  eaid  gooda  ahall  be  do- 
liverad  to  the  plaintiff  under  this  warrant,  and  to  the  amount  of 
£  [here  ineert  the  eum  aeeeeeed  for  damagee  in  the  event  qf  the 
non-delivery  of  the  goode]  if  the  said  goods  shali  not  be  so  ddifered, 
and  judgment  being  then  given  for  the  plaintiff,  it  was  thereupon 
ordered  that  execution  do  issue  for  the  delivery  to  the  plaintiff,  on 
payment  by  the  plaintiff  of  the  said  sum  of  £  [here  ineert  the 
turn  to  be  paid  by  plaintiffor  the  delivery],  of  the  said  goods,  and 
that  the  defendant  should  not  have  the  option  of  retaining  the  said 
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goods  upon  pa jneat  of  tbe  nid  ram  of  £  [ken  imeri  ike  eum 

meeeued  for  damagee  m  ike  event  ef  ike  ntm-MUverp  ^f  ike  goode], 
and  that  the  plaintiff  do  reoorer  agatnat  the  defendant  the  said  aiim  of 
£  J^^  uueri  ike  emm  aeeeaed  for  demmgee  if  ike  goode  be 

deli9ered[  for  damages,  and  £  for  costs.    And  it  was  ftirther 

ordered,  that  if  the  said  goods,  or  aoT  ijart  thereof,  should  not  be  found 
within  the  district  of  this  eoort,  the  bailiff  of  this  court  should  dtitrain 
the  defendant  by  all  his  lands  and  diattels  within  the  district  of  this 
comt«  till  the  defendant  deliTer  the  said  goods,  or,  at  the  option  of  the 
plamtiff,  the  said  bailiff  should  cause  to  be  made  of  tiie  defendant's 
goods  the  said  sum  of  £  L^^'  ineeri  ike  eumfowulfor  damagee 

^  ike  goode  be  noi  deiwerea],  or  a  due  proportion  thereof:  And 
whereas  the  said  goods  have  not  been  deUTmd  according  to  the  laid 
order,  and  the  plaintiff  has  expreised  his  option  to  have  the  Mid  sum 
of  £  [kere  ineeri  ike  eum  aaeeeeed  for  damagee  m  ike  eeeni 

^f  man'delwerg  of  ike  goods'}  made  of  the  goods  and  diatteli  of  the  de- 
fendaot :  These  are  therefore  to  require  and  order  yon  forthwith  to  make 
and  levy  by  distress  and  sale  of  the  goods  and  chattels  of  the  defendant, 
wheresoever  they  may  be  found  witiiin  tiie  district  of  this  court  (ex- 
cepting the  wearing  apparel  and  bedding  of  him  or  his  family,  and  the 
tools  and  implements  of  his  trade,  if  any,  to  the  valae  of  five  poundi), 
the  sum  stated  at  the  foot  of  thia  warrant,  being  the  amount  due  to  the 
plaintiff  under  the  said  order,  including  the  costs  of  this  execution, 
and  also  to  seise  and  take  any  money  or  bank  notes  (whether  of  the 
Bank  of  England  or  of  any  other  bank),  and  any  cheauea,  bills  of  ex- 
change, promissory  notes,  bonds,  specialties^  or  seeuntieB  for  money 
of  the  defendant  which  may  there  he  found,  or  audi  part  or  so  much 
thereof  as  may  be  sufficient  to  satisfy  this  execution,  and  the  costs  of 
making  and  executing  the  same,  and  to  pay  what  you  shall  have  so 
levied  to  the  registrar  of  this  court,  and  make  return  of  what  you  have 
done  under  this  warrant  immediately  upon  the  execution  thereof. 

Given  under  the  seal  of  the  court,  this  day  of 

185    . 

By  the  court, 

Registrar  of  the  court 
1V>  the  high  bailiff  of  the  said  court, 
and  others  the  bailifis  thereof. 


Amount  found  for  damages  if  the  goods  be  not  d^ 
livered   -------- 


Sum  adjudged  for  costs        .        .        .        • 
Pkrondage  for  issuing  this  warrant 

Total  amount  to  be  levied    - 


t. 


d. 


iVb/tcs.— The  gooda  and  chattels  are  not  to  be  sold  until  after 
the  end  of  five  days  next  following  the  day  on  which  they  may 
have  been  taken,  unless  they  be  of  a  perishable  nature,  or  at  the 
request  of  the  defendant 

Application  was  made  to  the  registrar  for  this  wsrrant  at 
minutes  past  the  hour  of  in  the  fore  [or  after]  noon  of  the 

day  of  185    . 
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AUowanee  to  Witmnei. 

£9  $»   o*     £•  #■    •• 
Gentlemen,  merchants,  banken,  and  profes- 
Bional  men,  per  diem     .        .        -    from    -  10    -  to  1    -    - 

Tradesmen,  aactioneers,  aeooontants,  clerks, 
and  yeomen,  i^er  diem    -        -        -    from    -    6    -  to  -  10    - 

Artisans  and  joumeTmen,  per  diem     -    from    -    3    -  to  -    5 

Labourers  and  the  like,  per  diem       -    from    -    2    -  to  -    3    - 

TraTclling  expenses,  snm  reasonably  paid,  bnt  not  more  than  six- 
pence per  mile  one  way. 

If  the  witnesses  attend  in  more  than  one  caosey  they  will  be  entitled 
to  a  proportionate  part  in  each  cause  only. 

J.  Manning.        J.  Woslllidoi* 

J.  H.  KOB.  W.  FUBLNBR. 

£.  COOKK. 

I  approve  of  these  rules,  orders,  and  forms,  to  oome  into  force 
in  all  county  courts  on  the  Ist  day  of  January  1857, 

CRANWORTH,  C. 
6  December  1856. 


Note. — It  is  considered  to  be  unnecessary  to  give  any  rales  with 
respect  to  Caking  acknowledgments  of  married  women,  as  it  is  the  duty 
of  the  attorney  employed  to  prepare  the  certificate  and  affidavit,  and 
swear  to  the  latter  ;  and  the  coarse  to  be  followed  by  the  judge  is  laid 
down  in  the  Act  3  &  4  Will.  4,  c.  74.  The  only  duty  for  the  registrar 
to  perform,  beside  that  of  swearing  the  attorney  to  the  affidavit,  is  that 
of  putting  his  initials  against  idl  altbbations,  intbrlinxatxon9»  or 
BRASURK8  either  in  the  cxrti7icatr  or  AFrioAYiT. 
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SUMMARY  PROCEDURE  ON  BILLS  OP 

EXCHANGE. 


18  &  19  VICT.  CAP.  67.  iTOMART 

PaOCBSURB 
OK  BXXJM  OF 

An  Act  to  facilitate  the  Remedies  on  Bills  of  Exchange  Srf  leSf 
and  Promissory  Notes  by  the  Prevention  of  fritolous 
or  fictitious  Defences  to  Actions  thereon, 

[2dd  July  1865.] 

Whkrbas  bond  fide  holders  of  diBbononred  bills  of  exchange  and  pro- 
misioiy  notes  are  often  unjustly  delayed  and  put  to  unnecessary 
expense  in  recovering  the  amount  thereof  by  reason  of  frivolous  or 
fictitious  defences  to  actions  thereout  and  it  is  expedient  that  greater 
ihdlities  than  now  exist  should  be  given  for  the  recovery  of  money  due 
on  such  bills  and  notes :  be  it  enacted  by  the  Queen's  most  excellent 
Majesty,  by  and  with  the  advice  and  consent  of  the  lords  spiritual  and 
temporal,  and  commons,  in  this  present  parliament  assembled,  and  by 
BUthority  of  the  same,  as  follows : 

I.  From  and  after  the  twenty-fourth  day  of  October  one  thousand  From  Oct.  24, 
eight  hundred  and  fifty-five,  all  actions  upon  bills  of  exchange  or  pro-  ^^.^  ^ 
raissory  notes  commenced  within  six  months  after  the  same  shall  have  ^ug^^  ^f^ 
become  due  and  payable  may  be  by  writ  of  summons  in  the  special  change,  &c, 
form  contained  in  schedule  (A..)  to  this  act  annexed,  and  indorsed  as  ^*y  ^  ^7 
therein  mentioned ;  and  it  shall  be  lawful  for  the  plaintiff,  on  filing  an  ^^^f^' 
affidavit  of  personal  service  of  such  writ  within  the  jurisdiction  of  the  in  fcheduie 
court,  or  an  order  for  leave  to  proceed,  as  prorided  by  the  Common  (A.) ;  plain - 
Law  Procedure  Act,  i852,  and  a  copy  of  the  writ  of  summons  and  the  ^jn^^^i^'^of"' 
indorsements  thereon,  in  case  the  defendant  shall  not  have  obtained  Mnooal  wr- 
leave  to  appear  and  have  appeared  to  such  writ  according  to  the  rice,  maj  at 
exigency  thereof,  at  once  to  sign  final  judgment  in  the  form  contained  ooee  tiga 

in  Mhednle  (B.)  to  this  act  annexed  (on  which  judgment  no  proceeding  m^t  m  form 

in  error  shall  lie)  for  any  sum  not  exceeding  the  sum  indorsed  on  the  iq  ichcduie 

writ,  together  with  interest,  at  the  rate  specified  (if  any),  to  the  date  (B.) 

of  the  judgment,  and  a  sum  for  costs  to  be  fixed  by  the  masters  of  the  jMe,  168 

superior  courts  or  any  three  of  them,  subject  to  the  approval  of  the  <m<«»  P*  M. 

judges  thereof  or  any  eight  of  them  (of  whom  the  lord  chief  justices 

and  the  lord  chief  baron  shall  be  three),  unless  the  plaintiff  claim  more 

than  such  fixed  sum,  in  which  case  die  costs  shall  be  taxed  in  the 

ordinary  way,  and  the  piaintiff  may  upon  such  judgment  issue  execn* 

tion  forthwith. 

II.  A  judge  of  any  of  the  said  courts  shall,  upon  application  within  Defendaot 
the  period  of  twelve  days  from  such  service,  give  leave  to  appear  to  iifcj!!?„^ 
such  writ,  and  to  defend  the  action,  on  the  de.endant  paying  into  court  the  meriuto 
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hKw  lewre  to  tiie  tam  indomd  on  the  writ,  or  upon  affidariti  MtifAictorj  to  the 
•HMv.  judge,  which  diidoee  a  legal  or  equitable  defence,  or  aoch  facts  o  would 

Jhttec,  189b  make  it  Ineombeat  on  the  holder  to  prove  consideration,  or  snch  other 
100,  ante,  |^|g  gg  f}^  judge  may  deem  safBdent  to  support  the  i|>plication,  and 
P'  ^*  on  such  terms  as  to  security  or  otherwise  as  to  the  judge  may  seem  fit* 

Judge  nay.  HI.  After  judgment,  the  court  or  a  judge  may,  under  special 
trndar  ipecial  circumstances,  set  aside  the  judgment,  and,  tf  necessary,  stay  or  set 
c^'i!*'™'  ^  aside  execution,  and  may  give  leave  to  appear  to  the  writ,  and  to  ddEend 
^^J^Bjodf-  ^  action,  if  it  shall  appear  to  be  reasonable  to  the  court  or  judge  so 
menu  to  do,  and  on  such  terms  as  to  the  court  or  judge  may  seem  just 

Bute,  in, 

ante,  p.  88.  jy.  in  ^j  proceedings  under  this  act  it  shall  be  competent  to  the 
judg«  may  eourt  or  a  judge  to  order  the  bill  or  note  sought  to  be  proceeded  upon 
ordor  bOl  to  ^  f^  forthwith  deposited  with  an  officer  of  the  court,  and  further  to 
wlttfoSwr  Older  that  all  proceedings  shall  be  stayed  until  the  plaintiff  ahall  have 
of  court  in  given  security  for  the  costs  thereof, 
oertata  eum. 

Remedy  for  V.  Hie  holder  of  every  dishonoured  bill  of  ezdiange  or  promifaory 
the  reeorery  n^ig  g|,g]i  Yj^j^  the  same  remedies  for  the  recovery  of  tiie  expenses 
of  ootiBsnoo-  ^<!vred  in  noting  the  same  for  non-acceptance  or  non-payment,  or 
■ooeptaMe  of  Otherwise,  by  reason  of  such  dishonour,  as  he  has  under  this  act  for 
diBhonoued   the  recovery  of  the  amount  of  such  trill  or  note. 

WIL 

Holder  of  bQl  VI.  Hie  holder  of  any  bill  of  exchange  or  promissory  note  may, 
of  exchange  if  lie  think  fit,  issue  one  writ  of  summons,  according  to  this  act, 
may  lesoeone  ggg{||g(  |^  or  guy  number  of  the  parties  to  such  bill  or  note,  and  sudi 
M^uit'ell  or  writ  of  summons  shall  be  the  commencement  of  an  action  or  actions 
any  of  the  against  the  parties  therein  named  respectively,  and  all  subsequent  pro- 
partiee  to  the  oosdings  against  such  respective  parties  shall  be  in  like  manner,  so  fer 
^^  as  may  be,  as  if  separate  writs  of  summons  had  been  issued. 

Common  law  VII.  The  provisions  of  the  Common  Law  Procedure  Act,  1852,  and 
pro^j"*  *^^  tiie  Coomion  Law  Procedure  Act,  1854,  and  all  rules  made  under  or 
2^1^|^^^  by  virtue  of  either  of  the  said  acts,  shall,  so  far  as  the  same  are  or  may 
wittktfiis  set.  be  made  applicable,  extend  and  H»ply  to  all  proceedings  to  be  had  or 
t^en  under  this  set 

lict  to  tptfy      YIII.  Hie  provisions  of  this  act  shall  apply,  as  near  as  may  be,  to 

to  covru  of  ^0  court  of  common  pleas  at  Lancaster  and  the  court  of  pleas  at 

pJ|^^^]Jm.  Durham,  and  the  judges  of  snch  courts,  being  judges  of  one  of  the 

eeeter  and  superior  oourts  of  common  law  at  Westminster,  shsll  have  power  to 

Darfaam.  frame  all  rules  and  process  necessary  thereto. 

Her  Mi^eety       IX.  It  shall  be  lawful  for  her  Mijesty  from  time  to  time,  by  an 

may  direct     order  in  council,  to  direct  that  all  or  any  part  of  the  provisions  of  this 

to^GrarSrS    act  shall  apply  to  all  or  any  court  or  courts  of  record  in  England  and 

l^g^lJSin       Wales,  and  within  one  month  after  such  order  shall  have  been  made 

England  snd  and  publiahed  in  the  Londom  Gazette  such  provisions  shall  extend  and 

Waiee.  apply  in  manner  directed  by  such  order,  and  any  such  order  may  be, 

See  order  in  in  like  manner,  from  time  to  time  altered  and  annulled ;  and  in  and 

eomeU,next  y^j  ^m^  gg^  order  her  Mijesty  may  direct  by  whom  any  powers  or 

^^^^'  duties  incident  to  the  provisions  applied  under  this  set  shall  and  may 

be  exercised  with  respect  to  matters  in  such  court  or  courts,  and  may 

make  any  orders  or  regulations  which  may  be  deemed  requisite  for 

carrying  into  operation  in  such  court  or  courts  the  provisions  so 

applied. 

Bstent  of  act.     X.  Nothing  in  this  act  shall  extend  to  Ireland  or  Scotland. 
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XL  In  dtliif  tUt  act  In  any  faifltrnment,  doenment,  or  proceeding  short  title. 
it  liiall  be  raificient  to  ue  the  ezpreirion  "  Hie  Snmmarf  Fh>cediire 
on  Billa  of  Exchange  Ad,  1855/' 


ORDER  IN  COUNCIL, 

Pablithed  in  tha  London  €fai§tt0  ol  Friday,  Febmary  1,  1856. 

At  tha  Court  at  Bnekingham  Palace,  the  30th  day  of 

January  1856. 

PfBtent  t— >11m  Qneoi'i  moat  excellent  Migeaty  in  Council. 

Whbbbab  by  **  Hie  Snmmary  Prooednre  on  BiOa  of  Exchange  Act,  Order  in 
1855/'  it  ia  enacted  that  it  ahaU  be  lawM  Ibr  her  M^eaty,  from  time  •^^^  «>- 
to  thne,  by  an  order  in  conncO,  to  direct  that  aU  or  any  part  of  the  Vild^to'^ 
profiakma  of  the  add  act  ahall  apply  to  all  or  any  court  or  courti  of  the  oonntj 
record  in  England  and  Walea,  ana  that  within  one  month  after  such  covru. 
order  ahall  have  been  made  and  published  in  the  London  Oaietie  such 
profisions  shall  extend  and  aTOly  in  manner  directed  by  such  order, 
and  that  any  such  order  may  be,  in  like  manner,  from  time  to  time 
altered  and  annulled ;  and  that  in  mid  by  such  order  her  Majesty  may 
direct  by  whom  any  powers  or  duties  incident  to  the  provisions  applied 
under  the  said  act  shidl  and  may  be  exerdaed  with  respect  to  matters 
In  auch  court  or  courts,  and  may  make  any  orders  or  regulations  which 
may  be  deemed  requisite  for  carrying  into  operation  in  such  court  or 
courts  the  provisions  so  applied : 

And  whereas  it  has  aeemed  fit  to  her  BCajesty,  by  and  with  the  adrice 
of  her  privy  conndl,  that  all  the  provisions  of  the  said  act  should  be 
extended  and  applied  to  all  the  courta  of  record  established  under  the 
provisions  of  an  act  passed  in  the  session  holden  in  the  ninth  and  tentii 
years  of  her  present  Majesty,  chapter  nini^-^ve : 

Now,  therefore,  her  Majesty,  by  and  with  the  advice  aforesaid,  ia 
pleaaed  to  order,  and  it  la  hereby  ordered,  that  all  the  provisions  of 
**  The  Summanr  Frooedure  on  Billa  of  Exehange  Act,  1855/'  shall 
apply  to  the  said  courts  of  record  established  under  the  provisions  of  the 
act  passed  in  the  session  hoMen  in  the  ninth  and  tenth  years  of  her 
prewnt  Majesty,  chapter  ninety-five,  in  respect  of  actions  upon  bills  of 
exchange  and  promissory  notes,  where  the  plaintiff  olaims  a  sum  not 
exceeding  fifty  pounds. 

And  her  Majesty  is  fiurther  pleased,  by  and  with  the  advice  aforesaid, 
to  direct  that  the  powers  and  duties  inddent  to  the  provisions  of  the 
said  "  Summary  Procedure  on  Bills  of  Exdiange  Act,  1855/'  with 
respect  to  matters  in  the  ssid  courts  of  record,  shall  and  may  be  exer- 
cised by  the  judges  of  the  said  courts  respectively,  or  their  respective 
deputies,  finr  the  time  being,  or  in  their  absence  by  the  respective  clerks 
of  the  said  courts  for  the  time  being ;  and  that  the  enactments,  secre- 
tary of  state's  orders,  practice,  and  forms,  in  force  and  used  in  the  said 
courts  of  record,  shall  be  adopted  with  reference  to  proceedings  had 
under  the  said  last-recited  acts,  so  far  as  the  same  are  applicable, 
fmUaiii  muiandii. 

Wm.  L.  Bathurst. 
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CHARITABLE  TRUSTS,  1853. 


CHJLRITABLB  16    &     17    VICT.    CAP.     137. 

TRUSTS   ACT, 
1853. 

—      An  Act  for  the  better  Administration   of  Charitable 
Trusts.  [20th  August  1868.] 

See  18  &  10       ^*    ^^  Majettp  empowered  to  appoint  charity  eomnUmoners, 
Vict.  c.  IS4,   eeeretary,  and  inapeeton, 
M.  2  and  3. 

Far  the  II.  QHalifieation  qf  commiiiioners . 

Rulet  under 

'^  ^';J^       III.  Officert  of  tke  board. 

IV.  Salaries. 

V.  No  paid  eommietionerf  secretary ^  or  inspector  to  tit  in  Route 
qf  Commons. 

Style  of  com-     VI.  The  said  oommisaionen  to  be  appointed  under  this  act  shall  be 
miBsionen       styled  "  The  Charity  Commissioners  for  England  and  Wales/'  and 

iul*a  bo^*^^  ^'^^  ^^^  ^^^  ^^"^  "^  "^  ^^^  authenticating  documents,  and  such  com- 
missioners shall  sit  from  time  to  time  as  a  board  for  carrying  this  act 
into  execution ;  and  any  two  of  such  commissioners  may  form  a  board, 
and  may  exercise  all  or  any  of  the  powers  conferred  on  the  commis- 
iiuners  or  the  board  by  this  act. 

Board  to  VII.  The  said  board  shall,  by  general  minutes,  from  time  to  time 

flmme  geneia!  prescribe  regulationa  for  their  pro<^eding8  and  the  proceedings  of  their 
^^^'  inspectors,  and  concerning  the  form  and  manner  of  applications  to  the 
said  board,  and  the  conditions  to  be  performed  by  applicants,  and  for 
the  guidance  of  applicants  in  relation  thereto,  and  all  such  general 
minutes  shall  be  signed  by  three  of  the  said  commissioners  at  the  least ; 
and  copies  of  all  such  general  minutes  shall  be  laid  before  both  houses 
of  parliament  within  fourteen  days  after  the  making  thereof  if  parlia- 
ment be  sitting,  or  if  parliament  be  not  sitting,  then  within  fourteen 
days  after  the  next  meeting  thereof. 

VIII.  Minutes  of  proceedings  and  orders,  S^c.  to  be  entered,  and 
copies  qf  entries  signed  by  the  secretary  to  be  received  in  evidence. 

Board  to  IX.  It  shall  be  lawful  for  the  said  board  from  time  to  time,  as  they 

inquire  Into  iq  their  discretion  may  see  fit,  to  examine  and  inquire  into  aU  or  any 
^H^^SSim^  charities  in  EngUnd  or  Wales,  and  the  nati>re  and  objects,  administra- 
of  charities.  ^^^i  management,  and  results  thereof,  and  the  value,  condition,  ma- 
nagement, and  application  of  the  estates,  funds,  property,  and  income 
belonging  thereto;  and  the  said  board  may  cause  examinations  and 
inquiries  in  relation  to  the  matters  aforesaid  to  be  made  and  prosecuted 
by  their  inspectors,  acting  together  or  separately,  in  such  cases  and  at 
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•neh  timet  bb  tlie  nid  board  may  think  fit ;  and  all  faeh  inipectort 
ihall  fhim  time  to  time  report  their  proceedings  to  the  laid  board. 

X.  Power  to  report  aeeomiit  and  siaiements. 

XI.  Qficin  having  euriody  qf  reeorda  to  Jumish  eopieo  tmd 
tartraeio,  if  required  Ip  board. 

XII.  Itupeeior  may  examine  wiinenee  on  oath. 

XIII.  If  anj  penon  wilfaUj  gire  false  eridence  upon  any  examina-  Panont  fic- 
tion under  this  act,  every  person  so  offeodbg  shall  be  deemed  guilty  ^^^^'^  ^^ 
of  a  misdemeanor.  ^  ^  mSd«-^ 

mMuior. 

XIV.  Peraon  r^fimng  to  render  aecowUe,  Sfc,  to  be  deemed  guilty 
^fa  contempt  of  court. 

XV.  Samny/orpenone  clammy  adversely  to  charities. 

XVI.  Board  to  entertain  appKeatione  for  their  opinion  or  advice. 
Pereons  actiny  on  advice  of  board  to  be  indemnified. 

XVI  I.  Before  any  suit,  petition,  or  other  proceeding  (not  being  an  Notlee  of 
application  in  any  suit  or  matter  aetnally  pending)  for  obtaining  any  l««ai  proofl«d- 
relief,  order,  or  direction  concerning  or  relating  to  any  charity,  or  the  j!^^^^"'' 
eetate,  fnnds,  property,  or  income  thereof,  shall  be  commenced,  pre-  any  person, 
sented,  or  taken,  by  any  person  whomsoever,  there  shall  be  transmitted  ezeept  tha 
by  sudi  person  to  the  said  board,  notice  in  writing  of  such  proposed  ^^^'^V.  |^ 
suit,  petition,  or  proceeding,  and  soch  statement,  information,  and  par-  ^^  ^  |^^ 
ticulars  as  may  be  requisite  or  proper,  or  may  be  required  from  time  boanl. 
to  time  by  the  said  board,  for  explaining  the  nature  and  objects  thereof ;  j^y^  a  m^^ , 
and  the  said  board,  if  upon  consideration  of  the  circumstances  they  so 
think  fit,  may,  by  an  order  or  certificate  signed  by  their  secretary, 
authorise  or  direct  any  suit,  petition,  or  other  proceeding  to  be  com- 
menced, presented,  or  taken  with  respect  to  such  charity,  either  for 
the  objects  and  in  the  manner  specified  or  mentioned  in  such  notice, 
or  for  such  other  objects,  and  in  such  manner  and  form,  and  subject 
to  such  stipulations  or  provbions  for  securing  the  charity  against 
liability  to  any  costs  or  expenses,  and  to  such  other  stipulations  or 
provisions  for  the  protection  or  benefit  of  the  charity  as  the  said  board 
may  think  proper  $  and  such  board,  if  it  seem  proper  to  them,  may  by 
such  Older  or  certificate  as  aforesaid  require  and  direct  that  any  pro- 
ceeding so  authorised  by  them  in  respect  of  any  charity  shall  be  de- 
layed during  such  period  as  shall  seem  proper  to  and  shall  be  directed 
by  such  board ;  and  every  such  order  or  certificate  may  be  in  such, 
form  and  may  contain  such  statements  and  particulars  as  such  board 
shall  think  fit ;  and  (save  as  herein  otherwise  provided)  no  suit,  peti*  Coarts  not  to 
tion,  or  other  proceeding   for  obtaining  any  such  relief,  order,  or  ^^|!!!^j!^ 
direction  as  last  aforesaid  shall  be  entertained  or  proceeded  with  by  the  ^  ^  cfaarf- 
oourt  of  chancery,  or  by  any  court  or  judge,  except  upon  and  in  con.  tlat,  aicept 
formity  with  an  order  or  certificate  of  the  Mdd  board :  provided  always,  upon  cenUI- 
that  this  enactment  shall  not  extend  to  or  affect  any  sach  petition  or  J^|^ 
proceeding  in  which  any  person  shall  daim  any  property  or  seek  any 
relief  adversely  to  any  diarity. 

XVIII.  Provided  always,  that  it  shall  be  lawfol  for  her  Majesty's  BsTlog  for 
attorney-general  acting  es  officio  to  make  such  applications,  and  take  ^®  ^™7' 
and  prosecute  such  proceedings  with  respect  to  any  charity,  in  the  £^1^  ^foia 
court  of  chancery  or  otherwise  as  to  him  may  seem  fit,  as  if  this  act 
bad  not  been  passed ;  and  that  nothing  in  this  act  oontaiiied  shall  be 
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BuUtZtPMi^  oooftnied  ta  dispeniiiig  with  tlie  IKtt  or  allowuioe  of  her  Majertj*! 
attorney-general  with  respect  to  any  proceeding  not  being  an  appli- 
cation onder  the  jarisdiction  created  by  thia  act  where  rach  fiat  or 
allowance  was  neceMary  before  the  pasting  of  thia  act 

Board  may        XIX.  Ph>iided  also,  That  where  upon  any  nport  of  any  inapoctor 
<>P<^^       under  this  act  or  otherwiae  it  appears  to  the  aaid  board  that  any  aoitt 
inmetor,*'  petition,  or  other  proceeding  concerning  or  relating  to  any  charity,  or 
Mithorite       the  estate,  fonda,  property,  or  income  thereof,  would  be  proper  or 
prooeedinga,    expedient,  it  ahall  be  lawful  for  the  said  board  by  their  order  to  antho- 
tTrThirhofir  ™^  ^  ^tireot  anch  snit,  petitioii,  or  proceeding  to  be  oommenoed,  pre- 
giYvato        sented,  or  taken,  and  to  give  such  directions  in  rdation  thereto  as  the  said 
thfltn.  Mad      board  may  think  proper ;  and  therenpon  soch  snit,  petition,  or  pro- 
mar  in  othar  oeeding  may  be  commenced,  presented,  or  taken  aocordittgly,  without 
too?t^nMM  '"J  "^  prerions  notice  in  writing  as  herrinbefore  mentioned ;  and 
tj  their  in-    the  said  board,  before  giving  any  soch  opinion,  adtice,  or  directioii 
•pector.         upon  any  soch  application  aa  aforesaid,  or  maldng  any  such  order  or 
certificate  after  notice  to  tiiem  as  aforesaid,  may,  where  local  inquiry 
appears  to  them  to  be  requisite,  canse  snch  inqoiry  to  be  made  by  one 
of  their  inspectors ;  and  the  ssid  board  may,  inany  case  where  they  see 
fit,  before  acting  upon  the  report  of  any  inspector,  canse  such  report 
to  be  deposited,  for  local  inspection,  and  give  notice  of  the  same  being 
io  deposited,  and  consider  sny  atatementa  or  objectiona  whidi  may  be 
tranamitced  to  them  in  relation  thereto. 

^ower  for  XX.  In  any  case  in  which  it  shall  appear  to  tiw  said  board  that  the 

Jl^'JJ^jSr^  institntion  of  legal  proceedings  is  requisite  or  desirable  with  respect  to 
to  the    ony  charity,  or  the  estates,  fends,  property,  or  affairs  thereof,  and  that 


attomy-  under  the  circumstuices  thereof  it  is  desirable  that  sudi  proceedings 
should  be  instituted  by  the  attorney-general,  it  shall  be  lawful  for  the 
said  board,  if  they  so  think  fit,  to  certify  such  esse  in  writing  under  the 
hand  of  the  secretary  of  the  said  boaord,  to  her  Majesty's  attorney- 
general,  together  with  such  statements  and  particulars  (if  any)  as  in 
the  opinion  of  the  said  board  may  be  requisite  or  proper  for  the  expla- 
nation of  soch  esse ;  and  thereupon  the  said  attomey-genersl,  if  upon 
consideration  of  the  cireumstsnces  he  think  fit,  shall  institute  and  pro- 
secute such  l^gal  proceedings  aa  he  shall  consider  requisite  or  propo^ 
undCT  the  dreumstances  of  soch  case,  by  information  or  petition  in  the 
oourt  of  dianoery,  or  by  application  to  a  judge  thereof  at  diambera,  or 
to  a  district  court  of  bankruptcy,  or  county  court  under  the  jurisdiction 
gifen  by  this  act. 

XXI.  Board  ntay  tmcKoii  kuUding  imue*,  vwrkinjf  mtMat,  doimff 
repairt  and  improvement ;  muf  may  amtkoriee  ike  application  qf  ike 
ekaritff  funde  or  ike  raiting  qf  wumey  on  mortgage  for  ikoeepurpoaee. 

XXII.  CbinmisiJofiarff  to  aaikoriee  irueieee  to  remove  ofieere, 

XXIII.  Board  mag  eaneOon  eompromiee  of  eiaime  on  bekaif  qf 
ekariig. 

XXiy.  Boardi  imder  epeeiai  Hreumeianeee,  mag  auikoriee  eale  or 
amekange  qf  ekariig  iande, 

XXV.  Board  miag  OMihoriee  iM  red/empiion  qf  remiekargee. 

XXVI.  LMiet,  aote,  ^e.  auikorieed  kg  ike  hoard  io  ke  valid. 

XXVII.  Trmaieee  qf  ekariiiee  enabied  io  pttrekaee  eiiee/or 
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ftrom  otMMff  under  diiabUUp,  ^./  aeeordk^  lo  tki  proMom  of 
LMd9  CUnuei  ComoHdtOUm  Aei,  1846. 

XXYIII.  In  eaH§  qf  tkariHn,  ik$  ine<me»  fif  wkiek  exceed  30  /.» 
maHer  ef  the  roUe  mtd  vice  ekaneettoref  tgfon  tgfpUeatume  to  them 
«l  ehambere,  to  haoe  the  eame  JuHedietUm  ae  the  eowrt  qf  ehameery 
or  lord  ehaneettor  now  hoe  upon  h^fomuUUmf  tfc  15  ^f  16  Viet* 
e.80. 

XXIX.  Proviehn  tu  to  eharitiee  within  the  jmiedietion  qf  the 
eowrt  <(f  eheneery  xif  the  eoemty  peUttine  qf  Lttneeeter. 

XXX.  Provieione  ae  to  eharitiee  eaeeeedtng  30/.  per  emmm  to  ex^ 
tend  to  eharitiee  in  London  not  exceeding  30  (. 

XXXI.  Lord  ehaneeUor,  with  the  advice  efmuHer  tfthe  roOe  and 
oiee  ehmnceUore^  or  two  qfthcMf  to  make  general  ordere, 

XXXII.  Wbera  any  charity  of  wbScfa  the  groM  ammal  income  for  Diitrict 
flie  time  being  doea  not  esoeed  thirty  ponnda  ihall  be  established  or  coiurta  of 
adminiatered,  or  be  applicable  whotty  or  partially  to  or  for  objects  or  ^^^^ 
pnrpoees  within  the  disdrict,  or  any  two  or  more  of  the  districts  of  any  eourtito  Sen 
district  court  of  bankniptey,  or  of  any  ooonty  court  or  courts  holden  juriidicUon 
vnder  the  act  of  the  session  holden  in  the  ninth  and  tenth  years  of  the  '?^|^  ^ 
reign  of  her  Mijesty,  chapter  ninety-fite»  and.  the  appointment  or  jj^^^^ 
remofal  of  any  tmstee,  or  any  other  relief,  order,  or  direction  whatso-  which  do  not 
ever  conoeming  each  diarlty,  shall  be  considered  desirable,  and  such  excMd  aoi. 
appointment,  or  remoral,  or  other  relief,  order,  or  direction,  might 

BOW  be  made  or  given  by  the  court  of  chancery  in  respect  either  of  Its 
ordinary  or  its  special  or  statutory  jurisdiction,  or  by  the  lord  chan« 
oeUor,  intrusted  with  the  care  and  commitment  of  the  custody  of 
hinatics,  it  shall  be  lawful  ftnr  anv  nerson  authorised  in  this  behalf  by 
t&  order  or  certificate  of  the  said  board,  or  for  the  attorney-general, 
to  make  application  to  such  district  or  county  court,  or,  as  Sm  case 
may  bCt  to  any  one  of  sudi  district  or  county  courts,  for  such  order, 
direction^  or  relief  as  the  nature  of  the  case  may  require  ;  and  such 
district  or  county  court  shall  entertain  such  application,  and  ahall  hear 
the  matter  in  open  court,  and  shall  give  such  leUef,  and  make  such 
orders  and  directiona  in  relation  to  the  matter  of  subh  application,  aa 
m^t  now  be  made  or  given  by  the  court  of  chancery  or  by  the  lord  Ruiea,  4-lo, 
ehancdlor,  intrusted  aa  aforesaid,  in  a  suit  regularly  instituted,  or  upon  P<^* 
petition,  as  the  caae  may  require ;  and  the  derk  of  such  county  court 
diall  tnnsmit  a  copy  of  such  order  or  direction  to  the  office  in  London 
of  the  registrar  of  county  courta  judgmenta,  to  be  there  enrolled :  pro- 
Tided  always,  that  no  judge  of  any  district  or  county  court  shall  be 
authoriaed  to  vary  any  decree,  order,  or  direction  of  the  court  of  chan- 
cery, or  of  any  judge  thereof,  or  to  make  or  give  any  order  or  direction 
inconsistent  or  cooflictfaig  with  any  such  decree,  order,  or  direction : 
porided  also,  that  where  two  or  more  district  or  county  courts  shall 
nave  ooncnrrant  jurisdiction  with  respect  to  any  charity  imder  this  act, 
no  qmliaition  in  respect  of  sudi  charity  shall  be  made  to  or  enter- 
tained by  mote  than  one  of  audi  district  or  county  courts  at  the  same 
tiflse. 

XXXIII.  The  jurisdiction  hereby  created  and  conferred  on  the  Deputy  nu 
county  courta  with  reapeot  to  any  chiority  shall  not  be  eierdsed  by  any  ^*°B  '^^ 
deputy  or  other  person  who  may  for  the  time  behig  be  appointed  to  jH^^n^to 
sit  and  shall  be  nttmg  for  any  such  jud^  enraiMjoris- 

dlctUnii 
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Where  two 
or  more 
courts  have 
concurrent 
Jurisdiction, 
board  to 
direct  to 
which  court 
applications 
shall  be  made. 

Board  may 
direct  caaea 
within  the 
Jurisdiction  of 
a  district  or 
county  court 
to  be  taken 
before  a  Judge 
of  the  court 
of  chancery 
in  the  first 
instance. 


No  order  of 
district  or 
county  court 
for  the  ap- 
pointment or 
remoTal  of 
trustees  or 
approval  of  a 
scheme  to  be 
valid  unless 
confirmed  by 
board. 


Board,  if  dis- 
eatisfled  with 
the  order  of 
district  or 
county  court, 
may  remit 
the  case  for 
reconsidera> 
tion,  or  may 
transfer  the 
matter  to  a 
Judge  of  the 
court  of 
chancery. 


XXXIV.  Where  two  or  more  district  courts  of  bankraptcj  or 
county  coarts  shall  concurrently  have  jurisdiction  under  this  act  with 
respect  to  any  charity,  it  shall  be  lawful  for  the  said  board  to  order  to 
which  of  such  courts  amy  application  with  respect  to  such  charity  shall 
be  made ;  and  every  such  order  shall  be  conclusive  as  to  the  jurisdictioiL 
with  respect  to  the  application  referred  to  in  such  order. 

XXXV.  It  shall  be  lawfid  for  the  said  board  to  direct  that  any 
application  as  to  any  charity  within  the  juriadictioii  of  any  district 
court  of  bankruptcy  or  county  court  shall  be  made  before  a  judge  of 
the  court  of  chancery,  or  as  to  any  charity  within  the  jurisdiction  of  the 
court  of  chancery  of  the  county  palatine  of  Lancaster,  either  before  ihe 
chancellor  or  the  vice-chancellor  of  the  same  county  palatine,  or  before 
a  judge  of  the  high  court  of  chancery,  according  to  the  provisions  hereii| 
contained  applicable  to  a  charity  the  gross  annual  income  whereof  ex- 
ceeds thirty  pounds ;  and  in' such  case  such  application  shall  be  made 
and  may  be  heard  and  determined  accordingly,  in  like  manner  as  if  the 
gross  annual  income  of  such  charity  exceeded  thirty  pounds ;  and  upon' 
the  production  of  the  order  or  certificate  containing  such  direction,  or 
of  a  copy  thereof,  the  application  with  respect  to  which  such  order  or 
certificate  shall  have  been  made  shall  not  be  entertained  or  proceeded' 
with  by  such  district  or  county  court. 

XXXVI.  Whenever  any  order  or  decision  is  made  by  any  district 
court  of  bankruptcy  or  county  court  for  the  appointment  or  removal  of 
any  trustee  of  any  charity,  or  approving  of  any  scheme  for  regulatiqg 
or  directing  the  administration  of  any  charity,  or  the  estate,  funds,  pro- 
perty,  or  income  thereof,  a  copy  of  every  such  order  or  decision  shall 
immediately  upon  the  making  Uiereof  be  delivered  or  transmitted  by 
the  deputy  registrar  of  such  district  court,  or  by  the  clerk  of  the 
county  court,  as  the  case  may  be,  together  with  all  requisite  particu- 
lars, to  the  said  board,  for  the  purpose  of  being  considered  bv  them  ; 
and  no  such  order  or  decision  shall  be  valid  or  effectual  until  uie  same 
shall  have  been  approved  by  the  said  board,  such  approval  to  be  testi- 
fied  by  a  certificate  in  writing,  signed  by  the  secretary  of  the  said 
board,  and  no  such  approval  shall  issue  from  the  said  IxMurd  nndl  one 
calendar  month  shall  have  elapsed  after  the  receipt  by  the  board  of  siicli 
copy  and  particulars. 

XXXVII.  In  case  any  such  order  or  decision  as  last  aforesaid  of 
any  district  court  of  bankruptcy  or  county  court  shall  not  be  approved 
by  the  said  board,  it  shall  be  lawful  for  such  board  to  remit  the  same 
for  reconsideration  and  decision  by  such  district  or  county  court,  with 
such  remarks  and  recommendations  thereon  (if  any)  as  shall  seem 
fit  and  expedient  to  such  board,  or  in  the  discretion  of  the  board,  to 
order  and  direct  that  the  subject  matter  to  which  such'  order  or  deci- 
sion relates,  together  with  such  order  or  decision,  shall  be  submitted 
to  the  consideration  and  decision  .of  a  judge  of  the  court  of  chancery, 
and  in  such  last- mentioned  case  no  further  proceedings  shall  be  had  or 
taken  in  the  district  or  county  court  with  respect  to  the  matter  in 
question ;  and  in  case  the  order  or  decision  of  the  district  or  county 
court,  on  the  reconsideration  of  any  order  or  decision  so  remitted  for 
reconsideration,  be  disapproved  as  aforesaid  by  the  said  board,  such 
board  shall  refer  such  orders  and  decisions,  and  the  subject  matter 
thereof,  to  a  judge  of  the  court  of  chancery,  or,  as  to  any  charity 
within  the  jurisdicUon  of  the  court  of  chancery  of  the  county  palatine 
of  Lancaster,  either  to  the  chancellor  or  the  vice  chancellor  of  the 
same  county  palatine,  or  to  a  judge  of  the  high  court  of  chancery ; 
and  where  any  order  or  decision  is  referred  to  a  judge  of  the  court  of 
chancery,  or  of  the  court  of  chancery  of  the  said  county  palatine  of 
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Lancaster,  under  this  pnmsion,  such  judge  shall  hsTe  and  exercise  all 
such  jurisdiction,  power,  and  authority  in  relation  thereto  as  in  the 
case  of  a  charity  the  gross  annual  income  whereof  exceeds  thirty 
pounds,  and  may  make  such  order  in  relation  to  the  matter  of  such 
order  or  decision  os  to  him  may  seem  proper. 

XXXVIII.  Subject  to  any  orders  to  be  made  by  the  lord  chancel-  How  orden 
lor  OS  hereinafter  mentioned,  and  to  the  other  provisions  of  this  act,  o'  diitrlct  or 
all  proceedings  to  be  taken  in  any  district  court  of  bankruptcy  or  ^°7t£i^ 
county  court,  and  all  orders  and  directions  to  be  made  or  given  by  any  act  to  be  eiH 
such  district  court  or  county  court  by  virtue  of  the  jurisdiction  hereby  forced, 
created  and  conferred  on  such  court,  shall  respectively  be  subject  to 

^e  same  rules  and  regulations,  and  have  the  same  effect,  and  be  regis- 
tored,  enforced,  and  executed  in  the  same  manner,  as  the  other  pro- 
ceedings, orders,  judgments,  and  directions  of  the  same  court  under 
its  ordinary  jurisdiction,  and  it  shall  be  lawful  for  any  such  district 
court,  or  for  any  county  court,  with  the  consent  of  the  board,  to 
rescind  or  Tory  any  order  which  shall  have  been  previously  made  by 
such  court,  without  pr^udioe  to  any  act  or  matter  in  the  meantime 
done  under  such  order ;  and  for  executing  and  putting  in  force  any 
order  to  be  made  by  any  county  court  under  this  act,  every  judge  of 
any  such  court  shall  and  may  have  and  exercise  all  such  powers  as  by 
the  act  of  the  session  holden  in  the  ninth  and  tenth  years  of  her  Ma- 
jesty, chapter  ninety-five,  are  given  for  enforcing  the  payment  of  any 
debt,  damages,  or  costs  under  the  said  act. 

XXXIX.  Where  any  person  authorised  to  make  any  application  Appeal. 
under  this  act  (other  than  her  Majesty's  attorney-general  acting  ex 
officio)  t  or  any  other  person  who  may  have  been  made  a  party  to  any 
proceeding  upon  any  application  under  this  act,  is  aggrieved  by  or 
dissatisfied  with  any  order  made  by  any  district  court  of  bankruptcy 

or  county  court  upon  any  such  appUcation,  or  any  proceeding  thereon, 
he  may,  within  one  calendar  month  after  the  making  of  such  order, 
give  notice  in  writing  to  the  said  court,  and  also  to  the  said  board, 
that  he  is  desirous  to  appeal  against  the  same ;  and  if  the  said  board 
think  it  reasonable  and  proper  that  such  appeal  should  be  entertained, 
and  give  a  certificate  to  that  effect,  such  district  or  county  court  shall 
suspend  any  proceedings  upon  the  order  appealed  against  during  such 
time  as  the  circumstances  may  require ;  and  the  said  board,  if  they  so 
think,  fit,  may  require  the  person  giving  any  such  notice  of  appeal  to 
become  bound  with  two  suflicient  sureties,  to  be  approved  by  the 
deputy  registrar  of  such  district  court,  or  by  the  clerk  of  the  county 
court,  as  the  case  may  be,  to  the  treasurers  of  the  said  courts  respec- 
tively, or  such  other  person  as  the  said  board  may  see  fit,  in  such  sum 
as  to  the  said  board  shall  seem  reasonable,  to  pay  such  cosfs  of  the 
proceedings  on  the  appeal  as  shall  be  ordered  to  be  paid  by  such  appel- 
lant, and  also  (if  the  said  board  so  think  fit)  to  indemnify  the  charity 
ugainst  the  costs  and  expenses  of  or  attending  such  appeal ;  and  every 
bond  executed  under  this  provision  shall  be  exempt  from  stamp  duty : 
provided  always,  that  it  shall  be  lawful  for  her  Majesty's  attorney- 
general  (acting  ex  officio),  at  any  time  within  three  calendar  months 
nfter  the  making  of  any  order  by  a  district  court  or  county  court  under 
this  act,  to  lodge  and  commence  and  prosecute  an  appeal  against  such 
order,  without  giving  any  such  notice  or  becoming  bound  as  aforesaid, 
and  every  such  last-mentioned  appeal  shall  thereupon  be  allowed  by 
the  order  of  ^such  district  or  county  court,  and  shall  have  such  other 
effect  as  any  other  appeal  under  this  act. 

XL.  Where  any  order  allowing  an  appeal  has  been  made  as  afore-  Proceedings 
taid,  the  person  thereby  allowed  to  appeal  shall  within  three  calendar  ^  *PV^' 
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months  present  a  petition  to  the  court  of  dianoeryi  setting  forth  the 
order  appealed  against,  and  the  order  allowing  such  appeal,  and  pray*- 
ing  such  relief  as  the  case  may  require ;  and  upon  the  hearing  of  sneh 
petition  the  court  may  confirm,  ▼ary»  or  rcYerse  the  order  appealed 
against,  or  may  remit  such  order  to  the  district  oonrt  of  hankraptcy  or 
county  court  by  which  the  same  was  made,  with  or  without  any 
declanntion  or  directions  of  the  court  of  diancery  in  rebtion  thereto,  or 
may  proceed  in  relation  to  the  charity  to  which  such  order  relates  as 
in  the  case  of  an  application  under  this  act  to  a  judge  of  the  court  of 
chancery  at  chambers,  and  any  judge  of  such  court  sitting  at  chambers 
or  in  open  court  may  make  or  give  any  such  orders  or  directions  in 
relation  to  the  matter  of  such  order  as  he  may  see  fit,  or  the  court  may 
make  such  other  order  in  relation  to  the  matter  of  any  sudi  appeal  as 
to  the  court  may  seem  just,  and  as  might  be  made  in  the  case  of  a  suit, 
regularly  instituted,  or  a  petition,  as  £e  case  may  require ;  and  in  case 
the  party  allowed  to  appnl  do  not  within  such  three  calendar  months 
present  such  petition  of  appeal,  the  order  against  which  such  appeal 
Bond  to  pio-  was  allowed  shall  be  final ;  and  in  case  any  costs  adjudged  on  any  such 
secute  appeal  appeal  to  be  paid  by  the  party  allowed  to  appeal  be  not  paid,  sudi 
mar  1^  put  ^^Q^  ^  aforesaid  may  be  put  in  auit,  and  the  money  to  be  recoTcred 
on  CTcry  such  bond  slull  be  applied  to  indemnify  the  charity  estate  or 
the  person  damnified,  or  otherwise  in  such  manner  as  the  justice  of  the 
case  may  require,  and  the  court  or  judge  by  whom  such  appeal  may 
have  been  heard  shall  think  fit. 

No  chancery  XLI.  Provided  always,  That  no  judge  of  the  oonrt  of  chancery,  nor 
Judge,  or  any  district  court  of  bankruptcy  or  county  oonrt,  shall  upon  any  pro- 
diatrict  or  ceedings  under  this  act  have  jurisdiction  to  try  or  determine  the  titto  at 
Tp^^  uToTin  equity  to  any  real  or  persomd  property,  or  any  term  or 
ingi  under  interest  therein,  as  between  any  charity,  or  the  trustee  thereof,  and  any 
^1^  Ijctto  person  holding  or  daiming  such  real  or  personal  property,  term,  or 
trjr  tiuei,  sc.  iQ^f^^  adversely  to  such  charity,  or  to  try  or  determine  any  qoestioa 
as  to  the  existence  or  extent  of  any  ehaige  or  trust. 

Notice  to  be       XLII.  Before  any  application  shall  be  made  to  any  judge  of  the 
published  of    court  of  chancery,  or  to  any  district  court  of  bankruptcy  or  comity 
fo?^emM    court,  under  any  of  the  provisions  herein  contained  for  the  establisb- 
or  appoint-     ^ent  or  alteration  of  a  scheme  or  the  appointment  or  removal  of  any 
ment  or  re*    trustees  or  trustee,  notice  in  writing  of  snich  intended  application  shall 
T^H^^nAmr^  givcu  lu  such  form  and  manner  as  the  said  board  shall  have 
thisact."''^^  directed ;  and  if  the  order  be  that  such  notice  be  affixed  to  or  near  the 
door  of  any  parish  or  district  diurch,  the  incumbent  and  church- 
wardens of  such  parish  or  district  are  hereby  respectivdy  required  to 
allow  such  notice  to  be  affixed  and  to  remain  so  affixed  daring  such 
period,  not  less  than  fifteen  days,  as  the  said  board  shall  have  ordered ; 
and  in  any  case  in  which  the  order  shall  be  that  such  notice  shall  be 
affixed  to  any  place,  evidence  that  the  same  has  been  so  affixed  shall  be 
deemed  and  taken  as  primd/aeU  evidence  that  it  has  remained  affixed 
daring  the  period  prescribed  by  the  board. 

B7  wham  XLIII.  Every  application  to  any  judge  or  ooort  under  the  juriadio- 

appUcatloni  tion  created  or  conferred  by  any  of  tht  provisions  of  this  act,  mar  be 
pay  be  made,  gu^^^  ^y  \^eg  Majesty's  attomey-genoal,  or,  subject  to  the  provinont 
aforesaid,  by  all  or  any  one  or  more  of  the  trustees  or  personr 
administering  or  daiming  to  administer,  or  interested  in,  the  charity 
which  shall  be  the  subject  of  such  application,  or  any  two  or  more 
inhabitants  of  anv  parish  or  place  within  which  the  charier  is  admims- 
tered  or  applicable ;  and  it  shall  be  lawful  for  her  Mijesty's  attorney- 
general  for  the  time  being,  acting  ex  qgkio,  to  make  application  by 
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petition  to  tbe  court  of  chanoery  with  respect  to  any  cheri^  under  the  Attorn^. 
proTisions  of  tbe  act  passed  in  tbe  fifty-second  year  of  King  George  s^^nl  may 
the  Third,  chapter  one  hundred  and  one,  or  vnder  the  prorisiona  of  Ser  m  Gm!*9l 
any  act  or  acts  passed  or  to  be  passed  anthoriaing  the  application  e.  loi. 
to  the  same  court  by  petition  according  to  the  profiaiona  of  the  said  j^j^  j^ 
act.  po4t, 

XLIV.  For  the  purposes  of  determining  the  jurisdiction  under  this  statement  ia 
act  with  respect  to  any  charity,  or  the  right  to  appeal  from  the  eeitiflcate  of 
determination  of  a  judge  of  the  court  of  chancery,  it  shall  be  lawful  for  ^^t'on! 
the  said  board  to  declue,  according  to  such  judgment  as  they  may  be  com^  ^  ^^ 
able  to  form  upon  the  returns  or  statementa  before  them  in  relation  to  charity  to  be 
any  charity,  whether  the  gross  annual  income  for  the  time  being  *"!|!2^^°'. 
of  such  charity  does  or  does  not  exceed  thirty  pounds  or  one  hundred  determining 
pounds  (as  the  case  may  require),  and  a  statement  in  any  certificate  the  jarisdic- 
or  order  of  the  said  board  that  according  to  such  judgment  as  aforesaid  tion  or  pio- 
the  gross  yearly  income  of  any  charity  doea  or  doea  not  exceed  thirty  ^|^°^|, 
pounds  or  one  hundred  pounds  shidl  be  sn£5cient  evidence  of  the  ^^^^ 
amount  of  the  gross  annual  income  of  such  charity,  for  the  purpose  of 
determining  such  jurisdiction  or  right  to  appeal  as  aforesaid ;  and  any 
certificate  or  order  made  by  the  said  board  under  this  act,  authorising 
any  proceeding  or  application  oonoeming  any  diarity  to  be  taken  or 
made  to  any  district  court  of  bankruptcy  or  county  court,  or  to  the 
court  of  chancery  or  any  judge  thereof,  shall  state  that  the  gross  annual 
income  for  the  time  bemg  of  such  charity  does  not  exceed  tUrty  pounds, 
or  does  exceed  thirty  pounds  (aa  the  case  may  be)  :  provided  always, 
that  where  any  charity,  or  the  trustees  thereof,  in  addition  to  the  prin*  Proriso  ac  to 
dpal  endowment  for  its  general  objects  and  purposes,  shall  be  possessed  partiealar  en- 
of  or  entitled  to  any  other  endowment  for  any  particular  or  special  ^^^^^n^^t** 
object  or  purpoae  arising  out  of  or  in  its  nature  or  application  connected 
with  the  genoral  objects  or  purposes  of  such  charity,  it  ahall  be  lawfiil 
for  the  said  board,  having  regard  to  the  circnmatanoea  of  each  audi 
ease,  and  to  the  object  and  extent  of  the  proposed  application  and  liti- 
gation, to  determine  whether  such  endowment  for  such  particular 
or  special  object  or  purpose  should,  for  the  purposes  of  juiisdiction 
and  proceedings  under  this  act,  be  considered  and  treated  as  forming 
part  of  the  general  endowment  of  the  charity,  or  as  a  sepante  or  inde- 
pendent charity,  and  such  board  shall  frame  their  certificate  or  order 
accordingly. 

i^  XLV.  The  lord  chancellor  shall  make  such  orders  for  regulating  Lord  Chan, 
proceedings  by  and  before  the  judgea  of  district  courts  of  bankruptcy  mUor  to 
and  county  oourta  under  this  act,  and  for  fixing  and  determining  the  ^^^[J^lJjJJf 
fees  to  be  taken  in  respect  of  such  proceedings,  as  he  may^see  fit ;  and,  proceSlJi^ 
subject  to  shch  orders,  such  judges  may  regulate  the  proceedings  before  di*. 
before  them  respectively  so  ss  to  render  them  as  summary  and  inex-  ^'^  ^'^nrta 
pensive  as  conveniently  may  be.  SwSSi; 

XLVI.  JUaertation  i]f  rights  and  pnoiUffss  rf  ekmreh  nf  BngUmd 
with  rupsei  to  eharitisi. 

XLYII.  Seeretaty  to  he  trsasurer  qfeharitissi  swA  tnesunr  to 
be  a  corporation. 

XLVIII.  Land  kolden  upon  tnut  for  a  charity,  subject  to  juri$» 
diction  qf  court  qf  chancery  and  qf  judge,  mag  be  vetted  in  treasurer. 
Proviso, 

XLIX.  Orders  mag  be  mads  revesting  la^d,  Sfc,  in  the  trustees  cf 
the  eharitg. 
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L.  Treasurer  to  be  a  bare  trutiee. 

LI.  The  secretary  for  the  time  being  of  the  said  board,  and  anch 
other  pablic  oflBcer  or  officers  as  the  lord  chancellor  shall  appoint, 
shall  be  official  trustees  of  charitable  funds,  and  where  tmstees  of  other 
persons  having  in  their  names,  or  in  the  name  of  any  deceased  person 
of  whom  they  are  representatiyes,  in  the  books  of  the  Bank  of  England, 
or  of  the  East  India  or  South  Sea  Company,  or  of  any  other  pablic 
company,  any  annuities,  stock,  or  shares,  or  holding  any  goTcmment 
or  parliamentary  or  other  securities  in  trust  for  any  charity,  shall  be 
desirous  to  transfer  or  deposit  the  same  to  or  with  the  said  official 
trustees  in  trust  for  such  charity,  or  where  any  persons  shall  be  destroos 
of  transferring  or  depositing  as  aforesaid  any  annuities,  stocks,  shares, 
or  securities  for  discharging  any  legacy  or  charge  given  or  made  to  or 
for  the  benefit  of  any  charity,  or  where  it  shall  appear  to  the  court  of 
chancery,  or  to  any  judge  of  such  court,  or  of  any  district  court  of 
bankruptcy,  or  county  court  having  jurisdiction  under  this  act,  that 
any  annuities,  stock,  shares,  or  securities  held  in  trust  for  any  charity 
ought,  for  the  purpose  of  security  or  convenient  administration,  to  be 
transferred  or  deposited  as  aforesaid,  it  shall  be  lawful  for  such  court 
or  judge  to  order  the  transfer  or  deposit  of  such  annuitieSy  stock, 
shares,  or  securities  to  or  with  such  official  trustees. 

Secretary  to        LI  I.  The  secretary  of  the  said  board  shall  keep  separate  accounts  of 

keep  separate  the  annuities,  stock,  shares,  and  securities  belonging  to  each  separate 

fiinds"?eaeh  c^^"^>  '^^  ^^^  <^*^  official  trustees  shall  pay  the  dividends  or  interest 

chuit>.  or  income  thereof  to  the  trustees  or  persons  acting  in  the  administration 

of  such  charity,  or  otherwise  dispose  thereof,  and  transfer  such  annuities, 

stock,  shares,  or  securities  (when  occasion  shall  require),  as  the  court 

of  chancery,  or  any  judge  of  such  court,  or  of  any  district  court  of 

bankruptcy,  or  county  court  having  jurisdiction  under  this  act,  or  other 

lawful  authority,  shall  direct. 

LIII.  TVtuteee  may  deposit  deeds ,  Sfcfor  security  in  a  repository 
provided  by  the  board, 

LIV.  Power  to  board  to  frame  schemes  for  the  appropriation  qf 
charitable  property  to  varied  trusts. 

LV.  Notice  to  be  given  brfore  approval  qf  tchemes,  and  objections 
may  be  submitted  for  the  consideration  qf  tM  board, 

LVI.  Board  may  alter  or  modify  or  approve  of  schemes. 

LVII.  The  mdtter  qf  schemes  nwy  be  referred  to  an  inspector  fvr 
local  inquiry. 

LVIII.  Inspectors  to  report  the  result  of  inquiry  to  the  board* 

LIX.  Every  scheme  to  be  approved  by  the  said  board  shall  be  cer- 
tified by  them,  and  for  that  purpose  shall  be  embodied  in  a  certificate 
to  be  msAt  by  the  sdid  boards  and  sealed  with  their  seal ;  and  in  every 
case  a  copy  of  such  certificate  shall  be  deposited  in  some  conveniextt 
place  within  the  parish  or  one  of  the  parishes  or  the  district  in  which 
the  charity  in  question  shall  wholly  or  partially  be  situated  or  ildmi- 
nistered,  and  at  the  office  in  London  of  the  registrar  of  county  courts 
judgments,  and  a  notice  shall  also  be  given,  in  such  manner  ai  the 
board  shall  direct,  which  notice  shall  refer  to  the  certificate  so  depo* 
sited,  and  shall  state  the  intention  of  the  board  to  proceed  witb  the 
scheme  thereby  certified. 


Schemes 
wiien  ap- 
proved to  be 
certified  by 
the  boazd. 

Copy  of  BiKh 
L^rtiflcate  to 
be  deposited 
In  the  parish 
ordiftfiict, 
and  notice 
tiven. 


cap.  187.]        Charitable  Trusts  Act,  1853.  160 

LX.  Amnual  report  to  be  laid  brfore  parUament,  which  ehall  »et 
forth  all  the  achemee  improved. 

LXI.  Aeeounte  qf  trusteee  o/charitiee  to  be  delivered  to  the  clerhe 
qfeowUy  eourte,  clerke  of  the  peace,  and  to  the  board.  Rep,  by  $,  44 
^  18  ^  19  Vict,  e.  124. 

LXII.  This  act  shall  not  extend  to  the  nniTenities  of  Oxford,  Cam-  Exemptions 
bridge,  London,  or  Darham,  or  any  college  or  hall  in  the  said  nniver-  'rom  the 
sities  of  Oxford,  Cambridge,  and  Durham,  or  to  any  cathedral  or  col-  ^'<^^<»°  »' 
legiate  church,  or  to  any  buUdiog  registered  as  a  place  of  meeting  for 
religions  worship  with  the  registrar-general  of  births,  deaths,  or  mar- 
riages in  Bngland  and  Wales,  and  bond  fide  used  as  a  place  of  meeting 
for  religious  worship ;  nor  shiidl  this  act,  for  the  period  of  two  years 
from  the  passing  thereof,  extend  or  be  in  any  manner  applied  to 
charities  or  institutions,  the  funds  or  income  of  which  are  applicable 
exclusively  for  the  benefit  of  persons  of  the  Roman-catholic  persuasion, 
and  which  are  under  the  superintendence  or  control  of  persons  of  that 
persuasion,  nor  shall  this  act  extend  or  be  applied  to  the  commissioners 
of  Queen  Anne's  bounty,  or  to  the  British  Museum ,  or  to  any  friendly 
or  benefit  society,  or  savings  bank,  or  any  institution,  establishment, 
or  society,  for  religious  or  other  charitable  purposes,  or  to  the  auxiliary 
or  branch  associations  connected  therewith,  wholly  maintained  by 
▼oluntary  contributions,  or  any  bookselling  or  publishing  business  car- 
ried on  by  or  under  the  direction  of  any  society  wholly  or  partially 
exempted  from  this  act,  so  far  as  such  business  is  or  shall  be  carried 
on  by  means  of  voluntary  contributions  only,  or  the  capital  or  stock  of 
such  business ;  and  where  any  charity  is  maintained  partly  by  volun-  Provutione  as 
tary  subscriptions  and  partly  by  income  arising  from  any  endowment,  ^  ^''^'?j|!''* 
the  powers  and  provisions  of  the  act  shall,  with  respect  to  such  charity,  ^S?^hj  to. 
extend  and  apply  to  the  income  from  endowment  only,  to  the  exclu-  luntary  sub- 
sion  of  voluntary  subscriptions,  and  the  application  thereof;  and  no  scriptlous. 
donation  or  bequest  unto  or  in  trust  for  any  such  charity  as  last  afore- 
said, of  which  no  special  application  or  appropriation  shall  be  directed 
or  declared  by  the  donor  or  testator,  and  which  may  legally  be  applied 
by  the  governing  or  managing  body  of  such  charity  as  income  in  aid 
of  the  voluntary  subscriptions,  shall  be  subject  to  the  jurisdiction  or 
control  of  the  said  board,  or  the  powers  or  provisions  of  this  act ;  and 
no  portion  of  any  such  donation  or  bequest  as  last  aforesaid,  or  of  any 
voluntary  subscription,  which  is  now  or  shall  or  may  from  time  to  time 
be  set  apart  or  appropriated  and  invested  by  the  governing  or  ma- 
naging body  of  the  charity,  for  the  purpose  of  being  held  and  applied 
or  expended  for  or  to  some  defined  and  specific  object  or  purpose  con- 
nected  with  such  charity,  in  pursuance  of  any  rule  or  resolution  made 
or  adopted  by  the  governing  or  managing  body  of  such  charity,  or  of 
any  donation  or  bequest  in  aid  of  any  fund  so  set  apart  or  appropriated 
for  any  sach  object  or  purpose  as  aforesaid,  shall  be  subject  to  the 
jurisdiction  or  control  of  the  said  board  or  the  powers  or  provisions  of 
this  act ;  and  nothing  in  this  act  shall  subject  the  funds  or  property  of 
any  missionary  or  other  similar  society,  or  the  missionaries,  teachers, 
or  ofi!icers  of  such  society,  or  of  any  branch  thereof,  which  funds  or 
property  shall  not  be  within  the  limits  of  England  or  Wales,  to  the 
jurisdiction  of  the  said  board :  provided  always,  that  the  said  exemp- 
tion shall  not  extend  to  any  cathedral,  collegiate,  chapter,  or  other 
schools. 

LXIII.  Exempted  eharitiee  may  petition  commieeionere  to  have 
benefit  qf  act, 

LXIV.  Dieputee  among  memberi  of  exempted  eharitiee  may  be 
re/erred  to  arbitration  of  commitaionere. 
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LXV.  Legal  eaiate  of  tariffs  now  vested  in  municipal  corporations 
on  charitable  trusts  to  be  vested  in  trustees,     b  6f  6  Will.  4,  e.  76. 

Intcrprota.  LXVI.  In  the  construction  of  this  act,  except  where  the  context  or 

tioii  of  terms,  other  provisions  of  the  act  may  require  a  difTerent  constmction,  the 
expression  **  coart  of  chancery  "  shall  mean  and  include  the  master  of 
the  rolls  and  every  jadge  of  the  court  of  chancery  in  England;  ths 
expression  "  lord  chancellor"  shall  mean  and  include  the  lord  chan- 
cellor of  Great  Britain  and  the  lord  keeper  and  commissioners  of  the 
great  seal  of  Great  Britain  for  the  time  being ;  the  expressions  "  dis- 
trict court  of  bankruptcy"  and  **  district  court"  shall  mean  and  include 
every  district  court  of  bankruptcy  established  or  to  be  established  under 
the  act  of  the  fifth  and  sixth  years  of  the  reign  of  her  present  Majesty, 
chapter  twenty-two,  or  under  any  other  act  or  acta  passed  or  to  be 
passed  for  the  alteration  or  amendment  or  the  extension  of  the  same 
act,  or  for  the  establishment  of  any  district  court  or  courts  of  bank- 
ruptcy in  England  or  Wales,  and  every  commissioner  or  judge  of 
every  such  district  court ;  the  expression  **  county  court "  shall  mean 
and  include  every  county  court  holden  or  established  or  to  be  boldea 
or  established  under  the  act  of  the  ninth  and  tenth  years  of  her 
Majesty,  chapter  ninety-five,  or  any  act  or  acts  passed  or  to  be 
passed  for  the  alteration  or  extension  of  the  same  act,  and  every 
judge  of  any  such   court ;  the  expression   **  charity "   shall  mean 
every  endowed  foundation  and  institution  taking  or  to  take  effect 
in  England  or  Wales,  and  coming  within  the  meaning,  purview,  or 
interpretation  of  the  statute  of  the  forty-third  year  of  Queen  Elizabeth, 
chapter  four,  or  as  to  which,  or  the  administration  of  the  revenues  or 
property  whereof,  the  court  of  chancery  has  or  may  exercise  jurisdic- 
tion ;  the  expression  **  trustee  "  of  any  charit;  shall  mean  and  include 
every  person  and  corporation  seised  or  possessed  of  or  entitled  to 
any  real  or  personal  estate,  or  any  interest  therein,  in  trust  for  or  for 
the  benefit  of  such  charity,  or  all  or  any  of  the  objects  or  purposes 
thereof,  and  every  member  of  any  such  corporation  ;  and  the  expres- 
sion '*  the  board  "  shall  mean  the  said  charity  commissioners  sitting  . 
as  a  board  under  this  act;  and  the  expression  "endowment"  shall 
mean  and  include  all  lands  and  real  estate  whatsoever,  of  any  tenure, 
and  any  charge  thereon,  or  interest  therein,  and  all  stocks,  funds, 
monies,  securities,  investments,  and  personal  estate  whatsoever,  which 
shall  for  the  time  being  belong  to  or  be  held  in  trust  for  any  charity, 
or  for  all  or  any  of  the  objects  or  purposes  thereof ;  and  the  expres- 
sion **  land  "  shall  extend  to  and  include  manors,  messuages,  buildlings, 
tenements,  and  hereditaments,  corporeal  and  incorporeal,  of  every 
tenure  and  description. 

Extent  of  act.     LXVI  I.  Hits  act  shall  not  extend  to  Scotland  or  Ireland. 

Short  title.         LXVIII.  This  act  may  be  cited  as  **  The  Charitable  TmsU  Act, 
1853." 
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CHARITABLE  TRUSTS  ORDERS,  1853. 


Ordbbs  for  regulating  Proceedings  by  and  before  the  charitabui 
Judges  of   County    Courts  under  **  The   Charitable    oudbks. 
Trusts  Actf  1863,"  and  for  fiocing  and  determining      — ' 
the  Fees  to  be  taken  in  respect  of  such  Proceedings^ 
made  by  the  Right  Honourable  JRobert  Monsey  Baron 
Cranworthj  Lord  High  Chancellor  of  Cheat  Britain, 

Wrbrbas,  in  pursuance  of  ^'  The  Charitable  Trusts  Act,  1853,"  * 
certain  orders  were,  on  the  8th  day  of  December  1853,  made  by  me 
for  regulating  proceedings  by  and  before  the  judges  of  the  county 
courts,  and  for  fixing  and  determining  the  fees  to  be  taken  in  respect  of 
such  proceedings,  and  such  orders  were  limited  to  be  in  force  until 
further  orders  should  be  made  for  regulating  such  proceedings  as  afore- 
said :  Now,  seeing  fit  to  make  such  further  orders,  1  hereby  revoke  the 
said  orders  of  the  8th  day  of  December  1853  :  and,  in  pursuance  of 
"  The  Charitable  Trusts  Act,  1853,"  I  hereby  direct  that  the  orders 
hereinafter  mentioned  shall  be  used  in  the  county  courts  for  regulating 
proceedings  by  and  before  the  judges  of  the  county  courts,  and  for 
fixing  and  determining  the  fees  to  be  taken  in  respect  of  such  proceedings 
until  ftirtber  orders  shall  be  made  by  me  for  the  same  purpose,  under 
*'  The  Charitable  Trusts  Act,  1853." 

March  6tA,  1854.  Ckanwobth,  C. 

I.  The  clerk  of  every  eounty  court  shall  keep  a  book,  to  be  called  Record. 
"  The  Charitable  Trusts  Book,"  in  which  all  proceedings  taken  in  that 
court  in  matters  of  charitable  trusts  shall  be  recorded  in  the  form  in 

the  schedule  hereunto  annexed. 

II.  When  any  person  has  obtained  the  required  order  or  certificate  Proceedings 
from  the  charity  commissioners,  and  he  is  desirous  of  taking  proceed-  ^  private 
ings  in  the  county  court,  he  shall  produce  such  order  or  certificate  to  P®^*^°'' 
the  clerk,  who  shall  retain  and  file  the  same  in  numerical  order  in  his  *-  ^^*  '"^^* 
ofiice,  and  the  party  producing  such  order  or  certificate  shall  be  deemed 

the  plaintiff  in  such  proceedings ;  and  the  person  served  with  a  sum- 
mon»  under  Order  IV.  shall  be  deemed  the  defendant. 

III.  When  the  attorney-general  shall  propose  to  take  proceedings  Proceeding! 
in  the  county  court,  he  shall  cause  to  be  delivered  or  transmitted  to  ^  attorney- 
the  clerk  a  written  statement  showing  the  nature  and  object  of  the  ^^"^'^  * 
proposed  proceedings,  and  the  clerk  shall  retain  and  file  such  statement  '*  ^^  "^^* 
in  numerical  order  in  his  office,  and  the  attorney-general  shall  in  such 
proceedings  be  deemed  the  plaintiff;  and  the  person  served  with  a 
9ummona  under  Order  lY.  shall  be  deemed  the  defendant 

IV.  Upon  the  production  of  any  order,  certificate,  or  statement  Snimnoos. 
hereinbefore  mentioned,  the  clerk  shall  at  the  instance  of  the  plaintiff  s.  as,  tmie* 

h2 
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Notice  to 
attend  pro- 
ceedings. 

s.  32. 


Service  of 
summons, 
and  notice  to 
attend  pro- 
ceedings. 

B.  32. 

Notice  of 
hearing. 

s.  32. 


Suoimons 
and  notices 
to  be  issued 
in  certain 
cases. 

B.  32. 

Judge'spowor. 
B.  32. 


prepare  a  tummoru  thereon  in  tbe  fonn  set  forth  in  the  schedale  here- 
unto annexed,  in  which  shall  be  stated  the  substance  of  the  order, 
certificate,  or  statement,  and  he  shall  make  as  many  copies  thereof  as 
there  are  parties  required  by  the  plaintiff,  in  writing,  to  be  summoned, 
and  two  additional  copies,  tbe  one  to  be  filed  in  the  clerk's  office,  and 
the  other  to  be  transmitted  to  the  charity  commissioners. 

V.  I'he  clerk,  if  required  by  the  plaintiff,  shall  prepare  a  notice  to 
attend  proceedinge  in  the  form  set  forth  in  the  said  schedule  to  be 
served  on  any  persons  indicated  by  the  plaintiff,  in  writing,  besides 
those  summoned  under  tbe  last  preceding  order,  and  the  said  clerk 
shall  make  as  many  copies  thereof  as  there  are  persons  to  whom  such 
notice  is  to  be  given,  and  two  additional  copies,  one  to  be  filed  in  his 
office,  and  the  other  to  be  transmitted  to  the  charity  commissioners. 

VI.  The  clerk  shall  forthwith  transmit  by  prepaid  post  letter  a  copy 
of  the  summons  to  each  of  the  parties  required  to  appear,  and  a  copy 
of  the  notice  to  attend  proceedings  to  each  of  the  persons  indicated  by 
the  plaintiff,  and  such  transmission  shall  be  sufficient  service,  unless 
the  judge  shall  in  any  case  otherwise  direct. 

VII.  Where  the  plaintiff  does  not  require  any  summons  or  notice  to 
attend  proceedings  to  be  issued,  the  clerk  shall  prepare  a  notice  of 
hearing^  in  tbe  form  set  forth  in  the  said  schedule,  and  two  additional 
copies  thereof,  one  to  be  filed  in  his  office,  and  the  other  to  be  trans- 
mitted  to  the  charity  commissioners,  and  shall  either  deliver  such 
notice  to  the  plaintiff,  or  cause  it  to  be  served  on  him  by  prepaid  post 
letter,  unless  the  judge  shall  in  any  case  otherwise  direct. 

VIII.  In  all  cases  it  shall  be  competent  for  the  clerk,  if  required  by 
the  plaintiff,  to  summon  some  persons,  and  to  serve  others  with  either 
or  both  of  the  said  notices ;  or  to  serve  a  notice  of  hearing  on  the 
plaintiff,  and  a  notice  to  attend  proceedings  on  any  other  person. 

IX.  In  all  cases,  it  shall  be  competent  for  the  judge  to  direct  in  any 
case  what  persons,  or  additional  persons,  shall  be  served  with  a  ntm- 
mons  or  notice  to  attend  proceedings  or  notice  of  hearing. 


Judge's  note  X.  Upon  the  requisition  of  the  charity  commissioners,  a  copy  of  the 
in  ordinary  judge's  note  of  the  evidence  taken  at  the  hearing,  or  such  part  thereof 
*^^*^'  as  may  be  required  by  the  commissioners,  shall  be  transmitted  under 

'*  ^'  the  seal  of  the  court  by  the  judge  to  them  at  their  office  by  post  or 

otherwise. 


Judge's  note 
where  attor- 
oey-geneial 
proceeds. 

s.  43. 


XI.  Upon  the  requisition  of  the  attomey-eeneral  in  proceedings 
instituted  by  him,  a  copy  of  tbe  judge's  note  of  the  evidence  taken  at 
the  bearing,  or  such  part  thereof  as  may  be  required  by  tbe  attorney- 
general,  shall  be  transmitted  under  the  seal  of  the  court  to  him  by  post 
or  otherwise. 


Cop7  of  pro-  XII.  A  copy  of  the  summons,  notice  to  attend  proceedings,  notice 
ceudin^  lu  tM  to  appear,  together  with  a  copy  of  the  order  made  by  the  court,  shall 
mbli'oalirif'  in  all  cascs  be  transmitted  by  the  clerk,  forthwith  after  the  hearing,  by 
post  or  otherwise,  as  tbe  judge  shall  direct,  to  the  office  of  the  com> 


missiontrs. 
a.  33. 


missioners. 


Fees  where 
income  of 
charity  ex- 
oeeda  lu/. 


XIII.  Where  the  annual  income  of  the  charity  exceeds  10/.  tbe 
court  fees  shall  be  payable  as  in  cases  within  the  ordinary  jurisdiction 
of  the  court,  without  prejudice  to  the  privilege  of  the  attorney-general 
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u  to  costs,  and  the  charitable  foods  maj  be  made  liable  to  the  payment  i,  45. 
thereof,  at  the  discretion  of  the  jadge. 

XIV.  Where  the  annual  income  of  the  charity  does  not  eioeed  the  Fees  wbere 
sum  of  10  /.  no  fees  of  court  shall  be  payable  out  of  the  funds  of  the  income  doen 
charity ;  nor  shall  any  fees  be  paid  by  any  party  to  the  proceeding,  1*^1  exceed 
unless  the  judge  shall,  in  his  discretion,  order  any  of  the  parties  to  the 
proceeding  before  him  to  pay  such  fees  of  court  as  he  shall  think  fit, 
without  prejudice  to  the  privilege  of  the  attorney-general  as  to  costs. 


S.45. 


XV.  Where  more  than  one  charity  is  joined  in  one  application,  one  Pees  where 
set  of  court  fees  only  shall  be  payable,  such  fees  to  be  calculated  on  the  ^^eral  chart- 
aggregate  amount  of  the  incomes  of  the  charities  so  joining.  ^  -'^  * 

XVI.  Where  court  fees  are  payable,  they  shall  be  calculated  acoor-  Peee^how 
ding  to  the  scale  of  fees  applicable  to  proceedings  for  ihe  recofery  of  calculated, 
tenements  under  the  9  &  10  Viot.  e.  95,  s.  122,  (a)  the  annual ».  45. 
income  of  the  charity,  like  the  annual  rent  of  the  tenement,  being 
treated  as  the  basis  of  calculation. 

XVII.  At  the  hearing,  any  person  who  has  been  summoned,  or  has  who  may 
received  notice  to  attend  proceedings,  or  who  is  authorised  to  apply  appear  at 
under  sect.  43  of  **  The  Charitable  Trusts  Act,  1853,''  may  appear,  and  ^^^^9- 
shall  be  heard  to  oppose  the  application  authorised  by  the  order  or  ••  ^* 
certificate  of  the  commissioners,  or  the  statement  of  the  attorney- 
general,  subject  to  the  payment  of  such  costs  as  the  judge  shall  direct. 

XVIII.  The  order  or  certificate  of  the  commissioners,  or  statement  Bflfect  of 
of  the  attorney-general,  as  to  the  amount  of  the  annual  income,  shall  eoaupinion- 
be  conclusiTe  on  the  court ;  and  the  other  statements  contained  in  the  ^^L^^I  ^' 
certificate  or  order  of  the  commissioners,  or  the  statement  of  the  attom^-^  ^ 
attorney-general,  shall,  unless  disputed,  be  taken  as  true.  genefai'ii 

■tatement. 
1.44. 

XIX.  Where  any  person  is  desirous  of  appealing  against  an  order  ^pp^^ 
made  by  the  court  in  any  matter  of  a  charity,  be  shall,  within  one  ca-  ^  ^^ 
lendar  month  after  making  such  order,  give  notice  in  writing,  stating 

the  grounds  of  such  intended  appeal,  to  the  court ;  and  such  notice 
may  be  served,  by  post  or  otherwise,  on  the  derk  of  the  said  court  at 
his  office. 

XX.  The  forms  contained  in  the  schedule  may  be  varied  by  the  Fornu. 
court,  according  to  the  circumstances  of  each  case. 

XXI.  Tlie  enactments,  secretary  of  state's  orders,  practice,  and  Practice  to 
forms  in  force  and  used  in  the  county  courts  shall,  subject  to  the  fore-  coDtlnoe,  mib- 
going  orders,  be  adopted  with  reference  to  proceedings  in  matters  of  |jjj^***** 
charitable  trusts,  so  fiur  as  the  same  are  applicable,  mutatU  mutandiM, 

XXII.  The  accounts  of  trustees  of  charities,  when  delivered  to  the  aerka*  duties 
clerk  of  the  county  court,  shall  be  filed  by  him  in  numerical  order,  and  ■*  ^o  trustees' 
annually  indexed  alphabetically  according  to  the  titles  of  such  cha-  "^^!^Lj^ 
rities,  or  the  names  or  description  by  whi<Si  they  are  known,  or  may  be  ^i/^^T'^ 
identified.  u  k  lo  Vict. 

c.  1X4. 
(a)  See  19  ft  80  Vict,  c  106,  s.  dO,  and  schedule  (C) 
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SCHEDULE  OF  FORMS. 


Summom. 


In  the  oounty  oourt  of  bolden  it 

(SoL) 

In  the  matter  of  (title  ofeharity). 
No.  of  diaritj. 

(Namtj  deaeriptUm  and  addrett  of  part f  to  be  ntmmoned).    Ton 
■re  hereby  eammoned  to  appear  at  a  county  court  to  be  holden  at 

on  the  day  of  18     at  the  hour  of 

in  the  forenoon,  npon  the  hearing  of  an  application  which  haa  been 
made  to  the  conrt  in  the  matter  of  the  aboTe  charity,  by  irhich  it  ia 
suggested  (here  etaie  tubitance  of  order,  certificate,  or  etatemeni). 
And  yon  are  informed,  that  if  yon  do  not  attend  pursnant  to  the  re- 
qnisition  of  this  sommons,  the  conrt  may  proceed  in  the  matter  in  yonr 
absence,  and  make  such  order  as  may  appear  jast  therein.  And  yon 
are  fnrtiier  informed,  that  if  yon  do  not  obey  such  order,  yon  will  be 
liable  to  be  imprisoned  by  order  of  the  conrt. 

Clerk  of  the  court. 
Dated  this  day  of  18    . 


Notice  to  attend  Proceedinge, 

In  the  county  conrt  of  holden  at 

(Seal) 

In  the  matter  of  (title  of  charity). 
If  o.  of  charity. 

{Name,  deeeription,  and  addreee  of  party  to  whom  notice  ie  to  be 
given.)  Take  notice,  that  the  bearing  of  an  application  in  the  matter 
of  the  abore  charity,  by  which  it  is  suggested  {here  ttate  eubetanee  of 
order,  certificate,  or  statement),  wiU  take  place  on  the  day 

of  18    ,  at  the  above  county  conrt. 

The  object  of  this  notice  is  that  if  yon  are  desirous  of  attending  the 
said  hearing,  yon  are  at  liberty  to  do  so,  and  you  may  be  heard  in  sup. 
port  of  any  objection  yon  hare  to  such  proceedings  in  respect  of  the 
abore  charity. 

Bnt  if  yon  do  not  attend  at  the  hearing,  yon  will  not  be  subject  to 
any  costs  or  penalty  in  respect  of  such  non-attendance. 

Clerk  of  the  court. 
Dated  this  day  of  18    . 
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Notice  o/Hearmff, 

In  the  county  court  of  holden  at 

(Seal.) 

In  the  matter  of  [title  0/  charity,)  - 
No.  of  charity. 

(Namei  description^  and  addren  of  party  to  whom  notice  is  to  be 
given).    Take  notice,  that  the  bearing  of  the  application  in  the  matter 
of  the  above  charity  is  appointed  to  take  place  at  this  court  on  the 
day  of  18    .» 

Clerk  of  the  court. 
Dated  this  day  of  18    . 

*  TlUe  should  be  ai  the  earliest  convenient  sitting  qfihe  courts 


Form  qf  Record. 

AsHLBT,  Ladt,  Charity  of.    In  the  Matter  of. 
N0.I. 

On  the  day  of  18      an  order  {eertifleate 

or  statement  f  as  the  ease  may  be)  was  produced  by  {state  the  party 
producing  or  transmuting  ii),  and  the  same  has  been  numbered  1  (or, 
as  the  case  may  be,  according  to  the  priority  of  production  to  the, 
clerk). 

On  the  day  of  18      a  summons  {or  other 

process f  as  the  case  may  be),  was  issued  and  directed  to  be  served  by 
post  (or  otherwise^  as  the  case  may  be)  on  (state  the  parties),  requir- 
ing him  {her  or  them,  as  the  case  may  be)  to  appear  at  this  court  on 
the  day  of  18     . 

At  a  court  holden  on  the  day  of  18 

appeared  {state  parties  appearing,  or  reasons  for  not  appearing,  and 
whether  they  appeared  by  counsel  or  otherwise.  If  any  adjournment 
takes  place,  state  the  cause  thereof,  and  adjournment,  and  until  when 
adjourned ;  then  on  the  adjournment  day^  proceed  in  a  similar  manner 
as  on  the  first  day  of  hearing ;  and  the  same  on  every  successive 
a4foumment  day.  When  the  matter  is  finally  disposed  of,  then 
proceed) — 

The  matter  having  been  heard,  the  court  made  the  following  order 
{here  state  the  order.  If  any  other  proceedings,  whether  brfore  or 
ifter  the  final  order,  are  taken  in  the  matter,  they  must  be  recorded 
in  a  similar  manner  in  their  proper  places.  It  will  not  be  necessary  to 
set  forth  on  the  record  any  of  the  evidence,  as  that  unll  appear  on  the 
judge's  notes ;  but  any  document  produced,  or  any  copy  thereof,  which 
the  judge  requires  to  be  filed,  should  be  filed  along  with  the  other 
papers  relating  to  the  matter), 

{  When  the  record  of  proceedings  m  any  charity  occupies  more  than 
one  page^  the  record  may  be  continued  on  the  next  blank  page,  and  a 
r^erence  should  be  made  from  such  previous  page  to  such  next  page, 
and  from  such  next  page  to  such  previous  page.  The  book  in  which 
the  record  is  kept  should  be  paged  throughout,  and  have  an  alpha- 
betical index  at  the  end.  The  names  of  the  charities  should  be  ar^ 
ranged  in  the  index  alphabetically,  and  the  numbers  of  the  pages  in 
whieh  any  proceedings  are  recorded  should  be  given  at  the  end  of  the 
names,) 
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Form  of  Order  for  the  Semovdi  or  Appomimeni  ^f  a  TVwf ee,  or 
Removal  and  Appoiniwunt  of  a  Tnutee:  vetting  the  Eataia  of  a 
Charity  in  a  TrMiite;  and  approving  a  Sehtme, 

In  the  coontj  oourt  of  holden  at 

(Seal.) 

In  the  natter  of  (title  qf  charity). 
No.  of  cbaritj. 

Upon  the  application  of  {name^  detcription,  and  adirtei  ^ 
applicant)  to  {here  etate  the  mbetance  qf  the  application  authorited 
by  the  order  or  certificate ;  but  in  the  case  of  a  echeme,  only  refer  to 
it  at  "a certain  icheme  for  re§;Q]atiog  or  directing  the  adminiatration 
of  the  said  charity/')  and  upon  HSAmiNO  the  matter  of  the  laid 
application : 

It  18  ORDSRKD  that  (name,  deecription,  and  addreet)  one  of  \or 
the  tnutee]  the  tnutees  of  the  above  charitj  be  remoTed  {or  that 
(lumie,  deeeription,  and  addreae)  be  appointed  a  tnutee  of  the  aaid 
charity],  [or  that  (name,  deecription,  aul  addreee),  one  of  the  tnutees 
(or  the  trustee)  of  the  aaid  charity  be  removed,  and  that  <  name,  deeerip^ 
tion,  and  addreae)  be  appointed  a  tnutee  instead  of  the  aaid  (iMiM«  qf 
removed  truatee)"] :  And  it  is  furthbk  o&oirbd  that  (atate  prom 
party  and  righta  ^  the  charity  aa  deaeribed  or  indicated  m  the  order 
or  certificate)  do  rest  in  the  said  (namea  qf  tmateea  m  whom  the  aaid 
property  and  righta  are  to  veat)  :  And  it  is  further  ororrrd  that 
the  scheme  set  forth  in  the  schedule  hereunto  snnexed  for  the  regi^ 
lating  (or  directing)  the  administratioa  of  the  said  charity  be  approred 
and  established. 

Given  under  the  seal  of  the  court  this  day  of  18    . 

By  tfaeooort, 

A»  B; 

Clerk  of  the  ooort 
Scfaednle  referred  to  In  the  foregoing  order. 

(Here  inaert  aeheme  approved  qf.) 

This  is  the  schedule  referred  to  in  the  above  order. 

(ClerVa  aignature,) 

*«*  Where  the  application  to  the  court  doea  not  embrace  all  the 
aubjecta  qf  the  above  form,  auch  part  may  he  adopted  aa  ia  applicable 
to  the  iarigeney  qf  the  eaae. 


Form  qf  Order  under  Section  48. 

In  the  county  ooort  of  holden  at 

(Seal.) 

In  the  matter  of  (Htle  qf  chanty.) 
No.  of  charity. 

Upon  tbr  application  of  (name,  deacription,  and  addreaa  ^f 
applicant)  to  (here  atate  the  aubatance  qf  the  application  authoriaed 
by  the  order  or  eartificate)  and  upon  hiarinq  the  matter  of  sod^ 
application : 
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It  ig  ORDSBED  that  the  {here  describe  the  ettaiee  ef  the  charity 
a»  described  or  indicated  in  the  order  or  eert^icate)  holden  in  tnut 
for  the  above-mentioned  charity  do  vest  in  "  the  treunrer  of  public 
charities  "  and  his  successors  in  trust  for  the  said  charity. 

{Where  any  periodical  or  other  payment  is  directed  trtM  respect 
to  any  copyhold  land,  add  as  to  a  periodical  payment  the  following 
clause:)  And  it  is  FURTHsa  ordbrbd,  with  the  consent  of  the 
{name,  description^  and  address  qf  the  lord  of  the  manor  wherein  the 
estates  are  situated)  that  the  sum  of  £  be  paid  by 

{name,  description,  and  address  qf  person  ordered  to  pay)  to  the 
said  lord  of  the  manor  of  on  the  day  of  « 

nezty  and  on  tiie  same  day  in  each  succeeding  year 
{as  the  case  may  be),  in  compensation  for  fines  or  other  profits  which 
would  have  become  due  upon  the  death  or  admittance  of  the  tenants  of 
such  land,  being  part  of  the  said  manor  holden  upon  trust  for  the  said 
charity. 

Given  under  the  seal  of  the  court,  this  day  of 

18    . 

By  the  court, 

A.  MS' , 

Clerk  of  the  court. 


Form  of  Order  under  Section  51. 

In  the  county  court  of  holden  at 

(Seal.) 

In  the  matter  of  {title  qf  charity). 
No.  of  charity. 

Upon  thb  application  of  {nawte,  description,  aud  address  of 
applicant)  to  {here  state  the  substance  of  the  application  authorised 
by  the  order  or  cert\ficate),  and  upon  hbarino  the  matter  of  the 
said  application, 

It  is  ordered  that  {namee,  descriptions,  and  addressee)  [where 
they  are  personal  representatives,  insert  "  the  executors  (or  admini- 
strators) of  {name,  description,  md  address)  deceased"]  do  .transfer 
the  £  banlc  3/.  per  centum  annuities  or  reduced  annuities, 

or  3/.  hs  per  centum  annuities,  or  bank  stock,  promissory  note,  bill 
of  ezcliange,  bond,  debenture,  or  other  security  {as  the  case  may  be) 
standing  in  the  name  (or  names)  {insert  the  names,  descriptions,  and 
addresses  of  the  persons  in  whose  ftames  the  stock  is  standing)  into 
the  names  of  {names  qf  official  trustees), 

[Where  securities  are  to  be  deposited,  vary  the  preceding  order, 
commencing  with  the  words  "  do  transfer,''  and  substitute  the  follow- 
ing :  '*  do  deposit  the  following  exchequer  bills,  dated,  that  is  to  say. 
No.  1,806  for  500/.,  No.  772  for  50/.,  &c.,  or  any  other  exchequer 
bills  for  which  the  same  may  be  exchanged  {as  the  case  may  be) 
with  {names  of  official  trustees),^ 

Given  under  the  seal  of  the  court,  thia  day  of 

18    , 

By  the  court, 

Clerk  of  the  court. 
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Form  of  Order  for  Paymetii  of  Money  by  any  Tnutee  of  amy  Charity 
or  any  Perton  holding  Money  belonging  to  any  Charity, 

In  the  county  court  of  holden  at 

(Seal.) 

In  the  matter  of  (title  ofeharity). 
No.  of  charity. 

Upon  the  application  of  (namet  deeeription,  and  addreee  ftfappli^ 
eanv)  to  (here  elate  the  eubttanee  of  the  application  authorieed  by  the 
order  or  certificate),  and  upon  bsaring  the  matter  of  the  said  appli- 
cation, 

It  18  OEDEBan  that  (name,  deecription,  and  addreee)  do,  on  or 

before  tlie  day  of                               18    ,  pay  the  inm  of 

£  [with  interett  thereon  (if  any)"]  to  (etate  party 
or  account). 

Given  under  the  seal  of  the  coort  this  day  of 

18    . 

By  the  court, 

Clerk  of  the  court. 


'    Notice  of  AppeaU 

In  the  matter  of  (name  charity ). 

I  (name,  deecription,  and  addreee  of  the  appellant)  do  hereby  give 
notice,  that  I  am  aggrieved  by  (or  diseatbfied  with)  a  certain  order 
made  by  the  county  court  of  holden  at 

and  dated  the  day  of  and  that  I  intend  to  appeal 

against  the  same,  and  the  grounds  of  appeal  are  that  (Jhere  eiate 
grounde.) 

(signed)        (Appellant*e  name). 

To  the  derk  of  the  county  court  of  holden  at 

dated  this  day  of  18    . 


Notice  of  Suretiee. 

In  the  county  court  of  holden  at 

In  the  matter  of  (title  of  charity.) 

Take  notice  that  the  sureties  whom  I  propose  as  my  sureties  on  the 
appeal  in  the  above  matter  are  [here  state  the  fall  namee  and  additione 
of  the  euretiee,  whether  houeekeepere  or  freeholdere,  and  their  reei^ 
dencee  for  the  laet  eix  monthe,  therein  mentioning  the  county  or 
city,  piacee,  etreete,  and  numbere,  if  any."] 
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Form  ^f  Bond, 

Know  an  men  by  these  presents  that  we  (name»,  deteriptiofu,  and 
oddreMtet)  and  {names,  descriptiom^  and  addrenet)  are  jointly  and 
severally  bound  to  (nofiie,  description,  and  address  qf  obligee)  m 
£  of  good  and  lawful  money  of  Great  Britain,  to  be  pud 

to  the  said  (name  of  obligee)  or  his  certain  attorney,  executors,  admi- 
nistrators, or  assigns.  For  ^which  payment  to  be  made,  we  bind  our- 
selves and  each  (and  every)  of  us,  in  the  whole,  our,  and  each  of  our 
heirs,  executors,  snd  administrators,  jointly  and  severally,  by  these 
presents. 

Sealed  with  our  seals,  and  dated  this  day  of 

one  thousand  eight  hundred  and 

Whereas  an  order  dated  the  day  of  13    was  made 

in  the  matter  of  {name)  charity  by  the  county  court  of 
holden  at  and  {name,  description,  and  address  of  appel- 

lant) states  himself  to  be  aggrieved  by  {or  dissatisfied  with)  the  said 
order,  and  has  given  notice  of  appeal  pursuant  to  the  Charitable  Trusts 
Act,  1853,  and  the  practice  of  the  court :  and  whereas  the  Charity 
Commissioners  of  England  and  Wales  have  required  that  the  said 
(appellant)  should,  together  with  two  sufficient  sureties,  become  bound 
to  {person  whom  the  commissioners  direct  to  be  obligee)  in  the  sum 
of  £  to  pay  such  costs  of  the  proceedings  on  the  appeal 

as  shall  be  ordered  to  be  paid  by  the  said  appellant  [if  required  by  the 
commissioners,  and  also  to  indemnify  the  charity  aguinst  the  costs  and 
expenses  of  and  attending  such  appeal.] 

And  whereas  the  above  named  {names,  descriptions,  and  addresses 
of  sureties),  at  the  request  of  the  said  (mime  of  appellant)  have  agreed 
to  enter  into  the  above  written  obligation  For  the  purpose  aforesaid, 
and  the  security  intended  to  be  given  has  been  approved  of  by  {name 
of  clerk). 

Now  the  condition  of  this  obligation  is  such,  that  if  the  above  |  |^pp,^y^  ^f 
bonnden  {names),  and  any  or  either  of  them,  shall  pay  unto  the  said  this  bond. 
{name  of  the  obligee),  his  executors,  administrators,  or  assigns,  the     t^us,)  /.  K, 
costs  of  the  said  appeal,  as  the  said  court  of  appeal  shall  order,  then 
this  obligation  shall  be  void,  otherwise  to  remain  in  full  force  and 
virtue. 

A,  B.  (l.9.) 
C.  Z>.  (l.s.) 
jB.  F.    (l.s.) 

Signed,  sealed,  and  delivered  by  the  above  bounden,  in  the  pre- 
sence of 
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CHARITABLE  TRUSTS  AMENDMENT, 

1855. 


CHARITABLE  18    &     19    VICT.    CAP.     124. 

TRUSTS 

ACT.  1856.    An  Act  to  amend  the  Charitable  Trusts  Act,  1858. 

[Uth  August  1855.] 

JO  &  17  Vict.  1.  "  The  Charitable  Tnuts  Act,  1853,"  hereinafter  called  *'  the 
c.  137,  and  principal  act/'  and  this  act,  shall  be  construed  together  as  odc  act, 
be'coiistrued  "^"^  '^^^  provisions  of  the  prindal  act  inconsistent  with  this  act  are 
together.        hereby  repealed. 


Tiic  act»  of         1  ^'  •  Every  act  of  the  board  may  be  sufficiently  authenticated  by  the 
the  bo!ird,       seal  of  the  commissioners,  and  the  signature  of  their  secretary,  or  in 

how  to  be       iji3  absence,  of  the  chief  clerk. 

authentic  ' 

potpH 

Entriea  in,         ^'  ^^^  Orders,  certificates,  schemes,  and  other  documents  issued 

and  extracts    under  the  seal  of  the  board  shall  be  deemed  and  taken  to  be  the 

from,  the        originals,  and  copies  thereof  shall  be  entered  in  the  books  of  the  board, 

board  *how*    "*^  *^^  •"°**  entries  may  be  suffidentiy  certified  by  the  signature  of  the 

to  be  autben-  secretary,  or  in  his  absence  of  the  chief  clerk  :  every  order,  certificate, 

ticated.  scheme,  and  other  document  purporting  to  be  sealed  with  the  seal  of 

the  board  shall  be  received  in  evidence  without  further  proof;  and 

any  writing  purporting  to  be  a  copy  extracted  from  the  said  books^ 

and  to  be  certified  as  aforesaid^  shall  be  received  in  evidence  in  like 

manner. 

The  official  XII.  Any  court  or  judge  having  jurisdiction  to  order  the  transfer  of 
trustees  of  itock  in  the  public  funds,  or  stock  or  shares  of  any  public  company, 
fundsma  be  ^  ^^^  official  trustees  of  charitable  funds,  shall  have  power  also  to 
empower^  to  authorise  such  trustees  to  call  for  a  transfer  of  and  to  transfer  such 
call  for  tnuia.  stock  or  shares,  and  may  also  order  the  payment  to  the  same  trustees 
'T*  ^^.^^™  of  any  principal  monies  of  any  charity,  under  the  same  circumstances 
of  stock,  &c.  .|^  ^hich  the  transfer  of  stock  to  them  may  now  be  ordered. 

For  the  regu-     XXV.  No  transfer  of  any  stock,  shares,  or  securities  shall  be  made 
lation  of         to  the  official  trustees  of  charitable  funds,  nor  shall  any  money  other 
transfers  and  ^j^^q  i]^^  dividends  Or  interest  of  any  such  stock,  shares,  or  securities 
^^by^th^offl.  AS  aforesaid,  be  paid  to  their  account,  except  in  pursuance  of  an  order 
cial  trustees,    of  the  court  of  chancery,  or  of  some  judge  thereof,  or  of  a  district 
court  of  bankruptcy,  or  county  court,  or  of  the  board  ;  and  no  transfer 
of  any  such  stock,  shares,  or  securities  shall  be  made  by  the  official 
trustees,  except  under  the  order  of  such  court  or  judge,  or  under  the 
order  of  the  board  signed  by  two  commissioners,  or  authenticated  in  such 
manner  as  the  lord  chancellor  from  time  to  time  by  any  order  under  hi» 
hand  direct ;  and  no  transfer  to  or  by  the  official  trustees  shall  be  per- 
mitted by  the  governor  and  company  of  the  Bank  of  England  or  anj 
other  company  contrary  to  this  provision. 


161 


JUDGMENT   DEBT0E8. 


8  &  9  VICT.  CAP.  127. 

An  Act  for  the  letter  securing  the  Payment  of  SmaU 
Debts.  [9th  August  1S45.] 


That  if  any  person  is  or  shall  be  indebted  to  any  other  in  a  sum  Cfedltor  ob- 
not  exceeding  twenty  pounds  besides  costs  of  suit,  by  force  of  any  tainiog  judg- 
judgment  obtained,  or  of  any  order  for  the  payment  thereof  or  of  any  ™entor  order 
costs  in  any  court,  which  judgment  or  order  ihail  have  been  obtained  a"d^t'm>t^ 
from  any  court  of  competent  jurisdiction  in  England,  it  shall  be  lawful  exceeding 
for  the  creditor  so  having  obtained  a  judgment  or  order  to  obtain  a  sum-  ^^'  may 
mons  from  any  commissioner  of  the  court  of  bankruptcy  for  the  district  S^tor^befora 
in  which  such  debtor  shall  reside  or  be,  or  from  any  court  of  requests  or  ^  commi*- 
ponsdencet  or  inferior  court  of  record  for  the  recovery  of  debts,  or  tloner  of 
other  court  for  the  recovery  of  small  debts,  within  the  jurisdiction  of  ^*^?"5**  ®' 
which  such  debtor  shall  reside  or  be,  having  a  judge  who  shall  be  either  qu^tt,  dec. 
a  barrister-at-law,  special  pleader,  or  an  attorney  who  shall  have  prac- 
tised as  an  attorney  for  not  less  than  ten  years  in  one  of  her  Majesty's 
superior  courts  of  common  law  at  Westminster,  which  summons  such 
commissioner  of  the  court  of  bankruptcy  or  such  court  shall  be  autho- 
rised and  required  to  grant,  according  to  the  form  in  schedule  (A.) 
hereunto  annexed,  upon  the  application  of  such  creditor  by  any  petition 
or  note  in  writing,  according  to  the  form  in  schedule  (B.)  hereunto  On  debtor 
annexed ;  and  the  debtor  appearing  before  such  commissioner  or  court  app«"^n«  l*« 
at  the  time  to  be  appointed  in  such  summons,  shall  be  examined  by  ^^^  br' 
the  said  commissioner  or  court,  and  shall,  if  the  creditor  think  fit,  be  thecommii- 
interrogated  before  such  commissioner  or  court  by  the  creditor  sum-  lionet  or 
moning  him,  touching  the  manner  and  time  of  his  contracting  his  debt,  ^^^'^^ 
the  means  or  prospect  of  payment  he  then  had,  the  property  or  means 
of  payment  he  still  hath  or  may  have,  the  disposal  he  may  have  made 
of   any  property  since  contracting   such  debt ;    and  such  creditor  Creditor  may 
shall  also,  if  such  commissioner  or  court  shall  think  fit,  be  examined  ^ji^^** 
by  the  said  commissioner  or  court  touching  his  claim  against  the  said 
debtor,  and  shall,  if  the  debtor  think  fit,  be  interrogated  before  such 
commissioner  or  court  by  the  said  debtor  touching  the  said  claim  against 
him  ;  and  it  shall  be  lawful  for  such  commissioner  or  court  to  make  an 
order  on  the  said  debtor  for  the  payment  of  his  debt  by  instalments  or 
otherwise ;  and  in  case  such  debtor  shall  not  attend  as  required  by  the  If  debtor  fail 
said  summons,  and  shall  not  allege  a  sufficient  excuse  for  not  attending,  ^  attend,  or 
or  shall,  if  attending,  refuse  to  disclose  his  property,  or  his  transac-  ^^tShctorr 
tions  respecting  the  same,  or  respecting  the  contracting  of  the  debt,  or  anawer,  or 
shall  not  make  answer  thereof  to  the  satisfaction  of  the  commissioner  »haU  appear 
or  court,  or  shall  appear  to  such  commissioner  or  court  to  have  been  '^  ^^^  ^° 
ptilty  of  fraud  in  contracting  the  debt,  or  of  having  wilfully  contracted  fniS,  fcc.,  he 
It  without  reasonable  prospect  of  being  able  to  pay  it,  or  of  having  may  be  com- 
mitted. 
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[8  #  9  Vict. 


How  order 
shall  be  ex- 
ecuted. 


Imprisoo- 
meut  not  to 
extinguish 
the  debt ;  but 
on  payment 
thereof  or  of 
the  instal- 
ment payable, 
and  the  costs, 
&c^  the 
debtor  to  be 
discharged. 


Application 
to  commis- 
sioners, &c., 
neeil  not  be 
made  by 
counsel  or 
attorney. 

7  &  8  Vict. 
c.  96. 

5  4c  6  Vict. 
c.  116,  ante. 

Affidavits  in 
banliruptcy 
and  insol- 
▼ency  may  be 
sworn  before 
keepers  of 
prisons. 


GODoealed  or  made  awaj  with  his  property  in  order  to  defeat  hia  credi- 
tors, or  if  be  appears  to  have  the  means  of  paying  the  same  by  instai- 
ments  or  otherwise,  and  shall  not  pay  the  same  at  sndi  times  as  the 
commissioner  or  court  shall  order,  or  as  the  ooort  shall  hare  ordered 
in  which  the  original  judgment  shall  have  been  obtained  or  order 
made,  then  in  any  of  the  said  cases  it  shall  be  lawful  for  such  oommis- 
sioner  or  the  judge  of  such  court  to  order  such  debtor  to  be  committed 
for  any  time  not  exceeding  forty  days,  to  the  common  gaol  wherein  the 
debtors  under  judgment  and  in  execution  of  the  superior  courts  of 
justice  may  be  confined  within  the  county,  city,  borough,  or  place  in 
which  such  debtor  shall  be  resident,  or  to  any  other  gaol  or  debtors 
prison  within  the  same  county,  dty,  borough,  or  place  which  shall  by 
any  declaration  of  one  of  her  Majesty's  principal  secretaries  of  state  be 
allowed  as  a  place  of  imprisonment  under  this  act,  so  long  as  such 
declaration  shall  remain  in  force  and  unrevoked. 

II.  And  be  it  enacted,  That  every  bailiff  and  messenger  to  whom 
any  such  order  shall  be  issued,  or  who  shall  be  acting  as  an  ofBcer  of 
the  high  bailiff  of  Westminster  or  Southwark  in  the  execution  of  any 
such  order  issued  to  such  high  bailiff,  shall  be  thereby  empowered  to 
take  the  body  of  the  person  against  whom  such  order  shall  be  made, 
and  all  constables  and  other  peace  officers  within  their  several  juris- 
dictions shall  aid  in  the  execution  of  every  such  order  ;  and  no  protec- 
tion or  interim  or  other  order  issuing  out  of  any  court  of  bankruptcy  or 
for  the  relief  of  insolvent  debtors,  nor  any  certificate  obtained  after 
such  order  for  imprisonment  under  this  act,  shall  be  available  to  any 
debtor  imprisoned  under  such  order  as  aforesaid. 

III.  And  be  it  delared  and  enacted,  That  no  imprisonment  under 
this  act  shall  in  anywise  operate  as  satisfaction  or  extinguishment  of  any 
debt  or  demand  ;  but  any  person  imprisoned  under  this  act,  who  shall 
have  paid  or  satisfied  the  debt  or  demand,  or  the  instalments  thereof 
payable,  and  costs  remaining  due  at  the  time  of  the  order  of  imprison- 
ment being  made,  and  all  subsequent  costs,  shall,  upon  entry  of  such 
payment  endorsed  on  the  order  of  imprisonment  signed  by  the  plaintiff 
or  his  attorney,  be  discharged  out  of  custody  by  leave  of  a  commis- 
sioner or  judge  of  the  court  in  which  the  order  of  imprisonment  was 
made. 

IV .  Certain  courts  to  have  the  like  powers  in  original  suite. 

V.  Where  several  courts  exist  in  the  same  toum,  Sfc.f  business  not 
to  be  trans/erred  from  one  to  the  other. 

YI.  And  be  it  declared  and  enacted,  That  in  making  application  to 
any  commissioner  or  court  ss  aforesaid,  or  taking  any  proceedings 
under  this  act,  or  under  the  act  of  the  last  session  of  Parliament,  in- 
tituled **  An  Act  to  amend  the  Law  of  Insolvency,  Bankruptcy,  and 
Execution,"  or  under  an  act  made  in  the  sixth  year  of  the  reign  of 
her  Majesty,  intituled  **  An  Act  for  the  Relief  of  Insolvent  Debtors," 
it  shall  not  be  requisite  for  any  party,  whether  creditor  or  debtor,  to 
employ  either  counsel  or  attorney  or  solicitor. 

VII.  And  be  it  enacted,  That  any  affidavit  of  any  prisoner  in  any  of 
her  Majesty's  prisons  or  gaols  in  England  to  be  used  in  matters  of 
bankruptcy  or  insolvency,  or  under  or  by  virtue  of  any  statute  relatiDg 
to  bankrupts  or  insolvent  debtors  or  of  this  act,  may  be  sworn  before 
the  visiting  or  other  justice,  or  if  within  twelve  hours  none  such 
shall  attend,  then  by  the  principal  keeper  or  gaoler  of  such  prisons 
or  gaols  respectively,  and  they  and  he  shall  be  respectively  autho* 
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rised  and  required  to  administer  the  oath  upon  any  such  affidavit  or 
affidavits. 

VI II.  And  whereas  it  is  expedient  to  protect  the  actual  necessaries  Actual  occct- 
of  or  belonging  to  judgment  debtors  from  being  seised  in  execution ;  ^''^^  of  Judy- 
be  it  enacted.  That  from  and  after  the  pasting  of  this  act  the  wearing  ^^to  te^" 
apparel  and  bedding  of  any  judgment  debtor  or  his  family,  and  the  wiied. 
tools  and  implements  of  his  trade,  the  value  of  such  apparel,  bedding, 

tools,  and  implements  not  exceeding  in  the  whole  the  value  of  five 
pounds,  shall  not  be  liable  to  seizure  under  any  execution  or  order  of 
any  court  against  his  goods  and  chattels. 

IX.  to  XIII.  Relate  to  the  Jwriedietion  and  appointment  qfjudget 
qfaiferior  court*, 

XIV.  Givee  power  to  the  Judge  to  frame  a  table  offeee  to  be  paid 
by  the  tuitore  in  it\ferior  courte. 

XV.  Regulatee  the  fete  to  be  taken  in  courte  of  bankruptcy. 

XVI.  to  XXI.  Relate  to  proceedinge  tn  the  inferior  courte  above- 
mentioned, 

XXII.  Enact*  that  the  warrant,  being  backed  by  a  juetice  of  the 
peace,  may  be  executed  within  hie  dietrict  qf  the  juritdiction  of  the 
court  from  which  it  ieaued, 

XXIII.  And  be  it  declared  and  enacted,  That  all  the  enactments  of  pow^nof 
the  said  act  of  the  last  session  of  parliament  and  of  the  several  acts  7  &  B  Viet. 
under  which  the  said  several  courts  are  now  held  or  constituted,  shall  ^^je'to'tbii 
inthin  their  several  districts  be  deemed  to  spply  to  every  proceeding  act. 
under  this  act,  so  far  as  the  same  are  applicable,  and  not  repugnant  to 

the  provisions  of  this  act. 

XXIV.  And  be  it  enacted.  That  in  the  construction  of  this  act  the  Int«rpret»- 
word  "judge"   shall  be  construed  to  include  every  person, .  being  t**"*®' *^™>» 
either  a  barrister  at  law  or  a  special  pleader,  or  an  attorney  of  one  of  ^       *'^' 
her  Majesty's  superior  courts  of  common  law  at  Westminster  who 

shall  have  practiseid  as  an  attorney  for  at  least  ten  years  in  one  of  her 
Majesty's  superior  courts  of  common  law  at  Westminster,  who,  ac- 
cording to  the  constitution  of  the  court,  presides  in  any  such  court  as 
aforesaid,  or  acts  as  judge  or  assessor  therein,  whether  by  the  title  of 
judge,  or  barrister,  or  county  clerk,  aasessor,  or  steward  or  deputy 
steward,  or  by  any  other  style  or  title  whatsoever ;  and  the  word 
"  person"  shall  include  a  body  corporate;  and  every  word  importing 
the  singular  number  or  masculine  gender  shall  include  also  several 
persons  or  things,  and  females  as  well  as  males,  unless  the  context 
shall  require  another  construction. 
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JUDGMENT  DEBTORS  ACT— FORMS. 


Applieaiion  for  SummonM  qf  Dtbion. 
In  the  matter  between  creditor,  and  debtor. 

Be  plea§ed  to  summon  of  to  answer 

*  "Judgment  touching  the  debts  due  to  me  by  the  *  of  the  court  off 

or  order,"  u   on  my  behalf. 
'^^<^^r  (signed)  t 

f  Set  forth  the  ^^c 

■tyle  or  other  ' 

•Mfficjent  de-  this  day  of  1850. 

rcription  of 

the  court, 

which  gave  Debt         "         -         -         x 

the  Judgment  Costs        -         -         -         £ 

or  made  the  ^.^_^__^-. 

order. 

t  Party's  X 

name.  ^hbmbb^^^ 

^  Stating  his 

addition. 

To  clerk  of  the  county  court  of  at 

Obtene, — The  act  requires  both  parties  personally  to  submit  to  be 
examined  and  interrogated.  Their  appearance,  howeTeri  is  not  neces- 
sary, when  order  is  to  be  made  on  consent. 


Summon*  qf  Deblor. 

County  court  of  at 

In  the  matter  between  creditor,  and  debtor. 

On  day  of  185    . 

You  are  hereby  required  to  appear  before  the  county  court  of 

to  be  holden  at  on  the  day  of 

at  of  the  clock  in  the  noon  precisely, 

to  answer  such  questions  as  may  be  put  to  you  tooching  the  not 
having  paid  to  of  the  sum  of  £ 

•Judgment    recovered  in  a  certain  *  off 

Ili0  caie'may  ^J  order  of  the  court. 

tSatlbrthtiie  ^^     "        "        '        ^ 

iMhtr  LrOSts    -         -        *         A 


(signed)  Judge. 

To  of 
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Summons  to  Witness, 

Coanty  coart  of  at 

la  the  matter  of  a  gammons  punoant  to  the  act  for  the  better  securing 
the  payment  of  small  debts. 

Between  creditor,  and  debtor. 

On  day  of  185     . 

Yon  are  hereby  required  to  appear  before  the  county  court  of 
at  on  the 

day  of  at  of  the  clock  in  the 

noon  precisely,  then  and  there  to  be  examined  as  a  witness,  at  the 
instance  of  one  of  the  parties  to  the  said  matter 

•  •Ifthewlt- 

And  hereof  you  are  not  to  fail  at  your  peril.  prodnceanr 

By  the  court,     books  or 
To  of  writingi,  here 

"  /  .       jv  T  J  ln«ert,  "and 

(signed)  Judge.     ^3,0  that  you 

bring  with 
^_^_^_^_  you  and  pro- 

duce to  the 
•aid  commto- 
■ioner  at  the 
Order  for  Paymsnt  of  Debt  bv  Instalments,  time  and 

K^^S*-)  said  the  book 

In  the  county  court  of  at  pfriting, " 

Between  creditor,  and  debtor,      ice.,  a*  the 

'  caae  may  be. 

Whereas  in  an  action  for  a  debt  brought  by  the  aboye-named  deacriUngit)^ 

against  the  aboTe-named  in  her  Majesty's  '  ^^jJ^jSJiJ." 

court  of  the  said  obtained  judgment  JSmmcm^ 

against  the  said  for  the  sum  of  besides  his  troi.*' 

costs  of  suit,  amounting  to  making  together  the  sum 

{or.  Whereas  by  an  order  of  her  Majesty's  court  of  the 

said  was  ordered  to  pay  to  the  said  the 

sum  of  for  certain  costs  incurred  in  the  said  court)  : 

And  whereas  the  said  not  having  paid  the  said  sum  of 

pursuant  to  the  said  judgment  (or  order),  upon  the 
application  of  the  said  a  summons  was  duly  issued  from 

and  out  of  this  court  against  the  said  by  which  said 

summons  the  said  was  required  to  appear  before  the 

said  county  court  of  at  on  to 

answer  such  questions  as  might  be  put  to  him  touching  the  not 
having  paid  to  the  said  the  sum  of 

recovered  in  the  said  judgment  (or  order)  t :   And  whereas  the  said 

having  now  duly  appeared  here  at  the  said  court, 

Enrsuant  to  the  said  summons,  and  being  examined  touching  the  not 
aving  paid  to  the  said  the  sum  of 

aforesaid  ;  and  it  appearing  unto  me,  esquire,  judge 

of  the  said  court,  upon  such  examination,  that  (the  said 
has  means  of  paying  the  same  by  instalments,  as  hereinafter  men- 
tioned) ;  I  do  therefore  order  the  said  to  pay  the  said 
sum  of                       by  instalments  of                       every 
the  first  of  such  instalments  to  be  paid  on  next. 

Given  under  my  hand,  and  under  the  seal  of  the  said  court,  this 
day  of  185    . 

Judge  of  the  said  court. 
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Order  for  Imprisonment  for  not  appearing* 

In  the  county  court  of  at 

Between  creditor,  and  debtor. 

To  the  high  bailiff  and  the  other  bailiffs  of  the  said  court,  and  to  all 
constables  and  peace  officers  within  the  jurisdiction  of  the  said  court, 
and  to  the  governor  or  keeper  of 

Whereas  (&c.,  as  in  the  last  form  to  t,  and  then  thus) :  And  whereas 
it  was  duly  proved  upon  oath  at  the  last-mentioned  court,  that  ths 
said  was  personally  served  with  the  said  sum- 

mons :  And  whereas  the  said  did  not  attend,  as 

required  by  such  summons,  or  allege  any  sufficient  excuse  for  not 
so  attending,  and  thereupon  it  was  ordered  by  the  judge  of  the  said 
court,  that  the  said  should  be  committed  for  the 

term  of  days,  to  the  in  the 

according  to  the  form  of  the  statute  in  such  case  made  and  provided, 
or  until  he  should  be  thence  sooner  discharged  by  due  course  of  law : 
These  are  therefore  to  require  you,  the  said  high  bailiff,  bailiffs,  and 
others,  to  take  the  said  and  to  deliver  him  to 

the  governor  {or  keeper,  &c.)  of  and  you,  the 

said  governor  {or  keeper,  &c.)  are  hereby  required  to  receive  the  aaid 
defendant  into  your  custody,  and  him  safely  to  keep  in  the  said 

for  the  term  of  days  irom  the 

arrest  under  this  warrant,  or  until  he  shall  be  sooner  discharged  by 
due  course  of  law.    For  which  this  shall  be  your  suffident  warrant. 

Given  under  the  seal  of  this  court,  this  day  of 

185    . 

Clerk  of  the  court* 


Order  qf  Imprisonment  for  Fraud,  Sfc. 

In  the  county  court  of  at 

Between  creditor,  and  debtor. 

To  the  high  bailiff  and  the  other  bailiffs  of  the  said  court,  and  to 
all  constables  and  peace  officers  within  the  jurisdiction  of  the  said 
court,  and  to  the  said  governor  or  keeper  of 

Whereas  (&c.),  as  in  the  last  form  but  one  to  t>  >nd  then  thus) : 
And  whereas  the  said  having  duly  appeared  at 

the  said  court,  pursuant  to  the  said  summons,  was  examined  touching 
the  not  having  paid  to  the  said  the  sum  of 

aforesaid :  And  whereas  it  appeared  upon 
such  examination  to  the  satisfaction  of  the  judge  of  the  said  court, 
that  (here  insert  the  particular  ground  of  commitment),  and  thereupon 
it  was  ordered  by  the  said  judge  that  the  said 

should  be  committed  for  the  term  of  days  to  the 

in  the  according  to  the  form 

of  the  statute  in  such  case  made  and  provided,  or  until  he  should 
be  thence  sooner  discharged  by  due  course  of  law :  These  art  there- 
fore to  require  you,  the  said  high  bailiff,  bailiffs,  and  others,  to  take 
the  said  and  to  deliver  him  to  the  governor 

{or  keeper,  &c.)  of  ;  and  you  the  said  governor 

(or  keeper,  &c.)  are  hereby  required  to  receive  the  said 
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into  your  cuttody,  and  him  safely  to  keep  in  the 
for  the  term  of  days  from  the  arrest  ander  thin  warrant,  or 

until  he  shall  be  duly  discharged  by  due  course  of  law.  For  which  this 
shall  be  your  sufficient  warrant. 

Given  under  the  seal  of  the  court,  this  day  of 

185    . 

(Seal.) 

Clerk  of  the  court. 


Rule  Niti  on  Debtor  not  Paying, 

County  court  of  at 

In  the  matter  between  creditor,  and 

On  the  day  of  185    . 

Upon  the  application  of  the  said  creditor  and  on  reading  the  affidavit 
of  showing  the  due  senrice  of  the  order  for 

paying  the  sum  of  £  by  the  said  debtor  made  on  summons 

pursuant  to  the  acts  8  &  9  Vict.  c.  127,  and  10  &  11  Vict.  c.  102,  and 
the  affidavit  of  the  said  creditor,  showing  that  the  same  have  not  been 
paid  pursuant  to  the  said  order. 

It  is  ordered  that  the  said  debtor  herein  shall  on 

day  the  day  of  at 

of  the  clock  in  the  noon  show  cause  before  the  court  for 

relief  of  insolvent  debtors,  in  the  court  of  William  John  Law,  esquire, 
commissioner,  at  the  court-house  in  Portugal^treet,  Lincoln's  Inn 
fields,  in  the  county  of  Middlesex,  why  he,  the  said  debtor,  should 
not  be  committed  to  prison  by  reason  of  the  premises  pursuant  to  the 
provisions  of  the  said  act. 

By  the  court, 

(Signed) 

Judge. 
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ABSCONDIXG  DEBTORS  AEEEST  ACT, 

1851. 


ABwoKDiiro  14  &  15  VICT.  CAP.  52. 

liRnTORS 
AHRF.HT  ACT, 


An  Act  to  facilitate  the  more  speedy  Arrest  of  abscond- 
ing Debtors*  [Ist  August  1851.] 

Whereas  the  lain  now  in  force  for  the  arrest  of  debtors  absoondiiig 
from  England  are  insufficient  and  inadeqoate  for  that  purpose,  by 
reason  of  the  delay  which  is  occasioned  in  obtaining  the  necessary  pro- 
cess :  and  whereas  fraads  are  perpetrated  npon  creditors  residing  at  a 
distance  from  London  by  debtors  embarking  for  distant  countries  from 
▼arious  towns  and  seaports  in  England :  And  whereas  it  is  expedient 
to  provide  a  more  expeditious  and  efficacious  mode  of  obtaining  pro- 
cess for  the  arrest  of  debtors  about  to  quit  England  in  all  cases  where 
such  debtors  are  now  liable  by  law  to  be  arrested :  be  it  therefore 
enacted  by  the  Queen's  most  excellent  Majesty,  by  and  with  the 
advice  and  consent  of  the  lords  spiritual  and  temporal,  and  commons, 
in  this  present  parliament  assembled,  and  by  the  authority  of  the  same, 
as  follows : 

AuthorltT  to       I.  That  from  and  after  the  passing  of  this  act  it  shall  be  lawful  for 

connnlMion-   any  commissioner  of  the  court  of  bankruptcy  acting  for  any  district  in 

ruptcy  sod      ^^^  country,  or  the  jadge  of  any  district  county  court,  except  the 

JudsM  of       county  court  judges  acting  in  the  counties  of  Middlesex  and  Surrey, 

county  coartf  on  application  by  or  on  behalf  of  any  creditor,  upon  due  proof  by 

^^nt'V  (? '^  affidavit,  intituled  in  one  of  her  Majesty's  superior  courts  of  common 

■mf t  of    ^  ^^t  ^^  ^®  creditor  applying,  or  of  some  other  person,  or  by  solemn 

alMcondiag     affirmation  in  cases  in  which  solemn  affirmation  is  allowed  by  law,  to 

dobton.         the  satisftiction  of  such  commissioner  or  judge,  that  a  debt  of  twenty 

pounds  or  upwards  is  owing  to  such  creditor,  and  is  then  payable  from 

the  person  or  persons  against  whom  such  application  shall  be  made, 

and  that  there  is  probable  cause  for  believing  that  such  debtor  or 

debtors,  unless  he  or  they  be  forthwith  apprehended,  is  or  are  about  to 

quit  England  with  intent  to  avoid  or  delay  the  said  creditor,  or  with 

intent  to  remain  out  of  the  jurisdiction  of  the  courts  of  law  in  England 

so  long  that  thereby  the  said  creditor  will  or  may  be  delayed  in  the 

recovery  of  the  said  debt,  to  grant  a  warrant,  such  warrant  being  in 

the  form  and  endorsed  in  the  manner  specified  in  the  schedule  A.  to 

this  act  annexed,  or  to  the  like  effect,  to  the  messenger  of  the  said 

court  of  bankruptcy,  or  to  the  high  bailiff  of  the  said  county  ooort, 

whereby  the  said  messenger  or  htgh  baliff  shall  have  authority,  at  any 

time  within  seven  days  after  the  date  of  the  said  warrant,  including  the 

day  of  such  date,  to  arrest  the  person  or  persons  named  in  such  warrant. 

and  him  or  them  safely  keep  until  he  or  they  shall  have  given  bail  to 

such  messenger  or  high  bailiff,  or  made  deposit  with  him, 
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to  the  practice  obseired  in  the  saperior  coarts  of  law,  or  until  he  shall 
have  paid  the  debt  and  costs  endorsed  on  the  said  warrant,  or  be  other- 
wise discharged  from  arrest  under  such  warrant  by  due  course  of  law, 
and  that  such  warrant  shall  bear  date  the  day  of  the  issuing  thereof,  See  Ante,  106, 
and  may  be  executed  in  any  part  of  England,  and  that  a  copy  of  such  <m<^t  P*  M- 
warrant  or  warrants  shall  at  the  time  of  the  arrest  be  served  upon  the 
party  arrested:  provided  always,  that  every  creditor  who  shall  cause  writ  of  capias 
such  warrant  to  issue  shall  forthwith  cause  to  be  issued  a  writ  of  to  iatue  there- 
capias,  and  also,  in  cases  where  no  action  shall  be  pending,  shall,  ^'P^* 
before  the  issuing  of  such  writ  of  capias,  cause  a  writ  of  summons  to 
be  issued  out  of  some  one  of  the  superior  courts  of  law  against  such 
debtor  or  debton,  and  that  upon  such  capias  all  mandates  and  warrants 
shall  issue  according  to  the  practice  now  in  use,  notwithstanding  that 
the  defendant  shall  have  been  arrested  by  virtue  of  any  warrant  or 
warrants  granted  by  »uch  commissioner  or  judge,  and  such  debtor  or 
debtore  shall,  if  in  custody,  be  served  with  such  writ  of  capias,  within 
seven  days  from  the  date  of  such  warrant,  including  the  day  of  such 
date ;  and  thereupon  such  debtor  or  debton  shall  be  considered  and 
deemed  to  have  been  arrested  by  virtue  of  the  said  writ  of  capias,  and 
all  proceedings  shall  be  had  upon  such  writ  of  capias  as  if  the  same 
had  been  issued  prior  to  the  issuing  of  such  warrant,  and  the  arrest 
made  on  such  writ  of  capias,  and  according  to  the  practice  now  observed 
in  the  said  superior  coarts  of  law. 

II.  The  affidavit  or  affirmation  required  by  this  act  may  be  sworn  Before  whom 
or  made  before  such  commissioner  or  judge,  or  before  any  person  jffl«^»^*t»  to 
having  authority  to  administer  oaths  in  any  of  the  courts  of  law  afore-      '^^'°* 
said. 

III.  Tl^e  warrant  or  warrants  which  shall  be  issued  by  virtue  of  Warrants  to 
tbu  act  shall  be  auxiliary  only  to  the  processes  now  in  use,  and  shall  ^  ^"'i|**'^!L 
be  wholly  void  and  of  none  effect  whutsoever,  as  a  protection  to  the  ^  ^ptasT 
person  on  whose  behalf  such  warrant  shall  have  issued,  unless  such 

writ  of  capias  shall  be  issued  and  served  in  manner  aforesaid. 

IV.  The  peraon  to  whom  the  warrant  hereby  authorised  to  be  issued  Time  and 

shall  be  directed  shall,  immediately  on  the  same  being  executed,  plajeofarrest 

endorse  a  certificate  thereupon  of  the  time  and  place  where  the  debtor  ^  end<nw^ 

was  arrested ;  and  the  production  of  such  warrant  and  certificate  to  the  upon  war- 

sherifT  of  the  county  where  such  warrants  shall  have  issued,  or  to  the  rant,  and 

keeper  of  the  gaol  of  such  county,  shall  be  a  sufficient  authority  to  "P*"*  f 'Sff  **" 

such  sheriff  or  keeper  to  detain  such  debtor  or  debtors  until  he  or  ^q  receive 

they  shall  be  discharged  by  due  course  of  law.  and  detain 

such  debtor. 

V.  It  shall  be  lawful  for  any  person  arrested  upon  any  such  warrant  Persons  ar- 
forthwith  before  the  issuing  of  the  said  writ  of  capias  to  pay  the  debt  f.^  ®°" 
and  costs  which  shall  be  endorsed  on  such  warrant  to  the  said  mes-  chanrahi 
senger  or  high  bailiff  as  aforesaid,  or  to  enter  into  a  bail  bond  to  such  certain  caaesi 
messenger  or  high  bailiff,  with  two  sufficient  sureties,  for  the  amount 

which  shall  be  endorsed  on  such  warrant,  conditioned  to  put  in  special 
bail  as  required  by  the  said  warrant,  or  to  make  deposit  of  the  sum 
endorsed  on  such  warrant,  together  with  ten  pounds  for  costs,  and 
thereupon  he  shall  be  entitled  to  be  discharged  from  custody,  and  such 
messenger  or  high  bailiff  is  hereby  authorised  to  discharge  such  peraon 
accordingly. 

YI.  Ai  soon  as  the  penon  so  arrested  as  aforesaid  has  been  taken  Effect  of 
into  custody,  or  detained,  under  the  writ  of  capias  herein-before  men-  wriu  of  ca- 
tioned.  the  force  and  effect  of  the  said  warrant  so  granted  as  aforesaid  JiJ^^J^T 
shall  immediately  cease  and  determine,  and  the  said  sheriff  shall  hold  oeedings. 
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the  said  person  under  or  by  virtae  of  the  said  writ  of  capias,  in  like 
manner  as  if  the  said  person  had  been  first  arrested  under  and  by 
virtue  of  the  same,  or  in  case  the  person  so  arrested  shall  have  made 
deposit  with  the  said  messenger  or  high  bailiff  as  aforesaid,  or  entered 
into  such  bail  bond  as  bforesaid,  then,  upon  delivery  to  the  messenger 
or  high  bailiff,  respectively,  by  whom  such  person  was  arrested  of  a 
copy  of  the  warrant  granted  by  the  sheriff  upon  such  writ  of  capias  at 
aforesaid,  the  said  messenger  or  high  bailiff  shall  pay  over  to  such 
sheriff  as  aforesaid  the  said  deposit,  or  assign  to  the  said  sheriff  such 
bail  bond  as  aforesaid,  and  the  said  sheriS*  shall  then  hold  the  said 
deposit  or  bail  bond,  and  shall  be  entitled  to  enforce  the  said  bail  bond 
in  his  own  name,  or  to  assign  the  same  in  the  same  manner  as  if  the 
said  person  had  been  first  arrested  on  the  said  writ  of  capias,  and  the 
said  deposit  had  been  made,  or  bail  bond  entered  into  with  the  said 
sheriff :  provided  always,  that  the  said  sheriff  shall  not  be  in  any  man- 
ner liable  or  answerable  for  any  default,  misbehaviour,  or  miscarriage 
of  the  person  to  whom  such  warrant  was  addressed,  or  of  the  person 
or  persons  making  the  arrest  under  and  by  virtue  of  the  said  warrant ; 
provided  also,  that  if  no  writ  of  capias  be  issued  and  served  within 
seven  days  from  the  date  of  the  said  warrant,  including  the  day  of 
such  date,  the  person  arrested  under  such  warrant  shall  be  entitled  to 
be  discharged  from  custody,  or  in  case  the  deposit  has  been  made 
with,  or  bail  bond  given  to,  the  said  messenger  or  high  bailiff,  then  the 
said  deposit  shall  be  returned,  and  the  said  bail  bond  given  up  to  be 
cancelled. 

Endontcment  VII.  Such  warrant  shall  be  endorsed  with  the  amount  of  debt  and 
ou  warrant,  costs  claimed  by  the  plaintiff  in  such  manner  as  writs  of  capias  are 
now  directed  to  be  endorsed,  and  on  payment  of  the  amount  so  en- 
dorsed all  proceedings  shall  be  stayed,  and  the  person  so  arrested  be 
discharged  from  custody,  and  he  shall  be  at  liberty  afterwards  to  tax 
the  costs  so  endorsed  as  if  he  had  been  arrested  under  a  writ  of 
capias. 

Person!*  ar-  VIII.  It  shall  be  lawful  for  any  person  for  whose  arrest  a  warrant 
rested  may  f^2M  have  been  granted  to  make  application,  either  before  or  after 
commiswiouer  ^^rest  shall  have  been  made  by  virtue  of  the  said  warrant,  and  before  a 
of  bunkrupt,  writ  of  capias  shall  have  been  issued  as  aforesaid,  to  any  commissioner 
a  judge,  or  of  bankrupt,  or  county  court  judge  as  aforesaid,  or  to  any  judge  of  the 
nam^"ln  the  ^'^  superior  courts,  or  to  the  court  mentioned  in  the  affidavit  of  debt 
warrant,  for  or  warrant  for  the  arrest,  for  a  summons  or  rule  calling  upon  the  ore- 
their  dis-  ditor  who  shall  have  obtained  such  warrant  to  show  cause  why  the 
charge.  warrant  ^should  not  be  set  aside  and  vacated,  if  such  application  shall 

be  made  before  arrest,  or  why  the  debtor  should  not  be  discharged  out 
of  custody,  if  the  application  should  be  made  after  arrest,  and  that  it 
shall  be  lawful  for  such  commissioner  or  judge  or  court  to  make 
absolute  or  discharge  such  summons  or  rule,  and  direct  the  costs  of 
the  application  to  be  paid  by  either  party,  or  to  make  such  other  order 
therein  as  to  such  commissioner,  judge,  or  court  shall  seem  fit ;  pro- 
vided  that  any  such  order  made  by  a  judge  may  be  discharged  or 
varied  by  the  court,  on  application  made  thereto  by  either  party,  dis- 
satisfied with  such  order. 

Officer  re.  IX.  The  officer  to  whom  such  warrant  shall  be  directed  or  addressed 

rpoosible  for   as  aforesaid  shall  be  subject  to  the  jurisdiction  of  the  court  in  which 

cution^of^**'  the  action  shall  be  brought,  or  of  any  judge  thereof,  and  shall  be 

warrant.         responsible  to  such  court  or  judge,  and  to  the  person  at  whose  suit 

such  warrant  shall  issue,  for  the  due  execution  of  the  said  warrant,  in 

the  same  manner  exactly  as  sheriffs  are  now  responsible  for  the  doe 

execution  of  all  writs  of  capias  directed  or  addressed  to  them,  and  shall 
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be  entitled  to  the  same  protection  as  sheriffs  now  are  entitled  to  on 
executing  such  writs. 

X.  The  costs  of  and  attending  the  warrant  hereby  authorised  to  be  Costs  of  such 
issued,  and  the  arrest  thereon,  shall  be  deemed  to  be  costs  in  the  caase :  warrant  to  be 
provided  always,  that  no  such  costs  shall  be  allowed  to  a  plaintiff  unless  ^m,  except 
t)ie  court  or  the  proper  officer  thereof  is  satisfied,  by  affidavit  or  other-  as  heruin  pro- 
wise,  that  the  plaintiff  had  good  reason  to  believe  that  he  would  pro-  ▼i<l«^  to  the 
bably  have  failed  in  caosing  the  defendant  to  be  arrested  if  he  had  ^^^trary. 
prooseded  in  the  first  instance  by  application  to  a  judge  of  one  of  the 

superior  courts  for  a  writ  of  capias,  vdthont  first  applying  to  a  jadgre 
of  a  county  court  or  a  commissioner  of  the  court  of  bankruptcy,  as  the 
case  may  be,  under  the  provisions  of  this  act. 

XI.  The  fees  mentioned  in  Schedule  (B.)  to  this  act  annexed  shall  ^^^  to  be 
be  paid  to  the  parties  in  the  said  schedule  named,  and  that  no  other  Jj^j*^^. 
fees  shall  be  allowed  or  taken  in  respect  of  the  warrant  to  be  issued  by  rant  to  be   ' 
Tirtue  of  this  act,  and  that  the  costs  of  the  writs  of  capias  and  summons  Issued, 
shall  be  the  same  as  if  this  act  had  not  passed  ;  and  the  said  fees  shall  be 

deemed  subject  to  be  regulated,  varied,  increased,  or  lessened,  either 
by  one  of  her  Majesty'  principal  secretaries  of  state,  with  the  consent 
of  the  commissioners  of  her  Majesty's  treasury,  as  regards  such  fees  as 
are  receivable  by  any  officer  of  the  county  court,  or  by  the  lord  chan- 
cellor, with  the  like  consent  as  regards  such  fees  as  are  receivable  by 
any  officer  of  the  court  of  bankruptcy ;  and  a  table  of  such  fees  as  are 
hereby  receivable  by  any  officer  of  either  court  respectively  shall  be  put 
up  in  some  conspicuous  place  in  the  county  court  and  the  bankruptcy 
court  respectively. 

XTI.  In  citing  this  act  in  other  acts  of  parliament,  or  in  any  instru-  Short  title  of 
ment,  document,  or  proceeding,  it  shall  be  sufficient  to  use  the  expres-  ^^* 
sion  **  The  Absconding  Debtors  Arrest  Act,  1851." 


SCHEDULE  (A.) 

The  Absconding  Debtors  Arrest  Act,  1851. 

Whereas  A.  B.  [/Ae  creditor]  hath  this  day  proved  upon  oath 
[^or  solemn  affirmation,  as  the  case  may  &«,]  to  my  satisfaction  that 
C.  D.  [the  debtor^  is  indebted  to  the  said  A.  B.  in  the  sum  of 
£  ,  and  that  there  is  probable  cause  for  believing  that 

the  said  CD.,  unless  he  be  forthwith  apprehended,  is  about  to  quit 
England  vrith  such  intent  as  is  mentioned  in  the  Absconding  Debtors 
Arrest  Act,  1851.  These  are  to  desire  and  authorise  you,  that  you  See  Au;«,  I06j 
take  the  said  C.  D.  wheresoever  he  may  be  found,  and  him  safely  keep  **^^*' 
until  he  shall  have  given  yon  bail,  or  made  deposit  with  you  according 
to  law  in  an  action  ['*  on  promises,"  or  **  of  debt,"  or  **  covenant," 
as  the  cause  of  action  may  6e,]  at  the  suit  of  A.  B.,  or  until  the  said 
C.  D.  shall  have  paid  the  debt  and  costs  endorsed  on  this  warrant,  or 
shall  by  other  lawful  means  be  discharged  from  your  custody.  I  do 
further  command  you  to  whom  this  warrant  is  directed,  that  on  execu- 
tion hereof  you  do  deliver  a  copy  hereof  to  the  said  C.  D.  And  1  hereby 
require  the  said  C.  D.  to  take  notice  that  application  vrill  be  made 
forthvrith  to  the  court  of  [Queen's  Bench,  or  Common  Pleas,  or  Ex- 
chequer, or  Common  Pleas  at  Lancaster,  or  Pleas  at  Durham,  as  the 
ease  may  bCf]  for  a  writ  of  capias  to  be  issued  against  the  said  CD., 
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and  a  copy  of  such  writ  if  obtained  will  be  senred  upon  the  said  CD., 
if  still  in  cnstody,  within  seven  days  from  the  date  of  this  warrant, 
including  the  day  of  such  date.  And  I  do  further  command  you  to 
whom  this  warrant  is  directed,  that  immediately  after  the  execution 
hereof  you  do  certify  by  endorsement  hereon  the  time  and  place 
when  and  where  yon  shall  have  executed  the  same. 

Dated  the  day  of  A.  D. 

This  warrant  is  to  be  executed  within  days  from  the 

date  hereof,  including  the  day  of  such  date,  and  not  afterwards. 

(Endorsembnt.) 

This  warrant  was  issued  by  of 

attorney  for  the  within  named 


A  Warning  to  tub  Difbndant. 

WiTHTN  seven  days  from  the  day  of  the  date  of  this  warrant,  in- 
eluding  the  day  of  such  date,  you  will  be  served  with  a  writ  of  capias, 
and  thereafter  you  will  be  considered  as  arrested  by  virtue  of  such 
writ  of  capias,  and  all  proceedings  will  be  had  upon  the  said  writ  of 
capias  as  if  this  warrant  bad  not  bsued,  or  you  may  be  discharged 
forthwith  on  depositing  in  the  hands  of  the  officer  to  whom  this  warrant 
is  directed  the  sum  of  £  and  ten  pounds  fur  costs,  or  on 

payment  to  such  officer  of  the  debt  and  costs  endorsed  on  this  wurrant, 
or  on  entering  into  a  bail  bond  to  such  officer,  with  two  sufficient 
sureties,  for  the  amount  endorsed  on  this  warrant. 

The  plaintiff  claims  £  for  debt  and  £  for 

costs. 

Bail  for  the  sum  of  £  by  order  of  [ihe  party  Utmng  ike 

warranf}. 


SCHEDULE  (B.) 

Fees. 

To  the  attorney^  for  preparing  the  affidavit  of  debt,  and  £,  #.  tf. 
showing  that  the  debtor  is  about  to  abscond,  and  oath    *    -  10    - 
To  the  same,  for  attending  to  issue  the  warrant  •        -    -    6    8 

To  the  clerk  of  the  county  court  on  the  issuing^  of  a  warrant    -    5    - 
To  the  party  executing  the  warrant,  for  the  caption   -        -    1     1     - 
To  the  same,  for  every  mile  from  the  place  where  the  war- 
rant shall  be  issued  to  the  place  where  it  shall  be  executed, 
a  further  sum  of-        -        -        -        -        -        -        ---6 

To  the  same,  for  every  mile  (rom  the  place  where  the  debtor 
shall  be  arrested  to  the  gaol  where  he  shall  be  lodged,  the 
further  sum  of-       -        -        -        -'-       •        --1- 
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ACKNOWLEDGMENT  OP  DEEDS  BY 
MAKRIED  WOMEN. 


8  &  4  WILL.  IV.  CAP.  74.  „,„  „„ 

macovBXXBS, 

4c^  ACT) 

An  Act  for  the  Abolition  of  Fines  and  Recoveries^  and  for      — 
the  Substitution  of  more  simple  Modes  of  Assurance. 

[28th  August  1883.] 

LXXIX.  And  be  it  ftirtber  enacted,  That  eTerj  deed  to  be  ezeeoted  Emj  de«d 
by  a  married  woman  for  any  of  the  pnrposea  of  this  act,  except  such  bj  a  married 
■a  may  be  executed  by  her  in  the  dieter  of  protector  for  the  sole  ^^'"''^"^ 
purpose  of  giving  her  consent  to  the  disposition  of  a  tenant  in  tail,  heMiapn? 
ahall,  npon  her  executing  the  same,  or  afterwards,  be  produced  and  tector,  to  be 
acknowledged  by  her  as  her  act  and  deed  before  a  judge  of  one  of  the  acknowiedfred 
■nperior  conrta  at  Wesminster,  or  a  master  in  chancery,  or  before  two  ^judbn^aK* 
of  the  perpetual  commissionera,  or  two  special  commissioners,  to  be  g^  ^^  ^^ 
respectiYely  appointed  as  hereinafter  proTided.  end  qf  Forms, 

p.  IM. 

liXXX.  And  be  it  further  enacted,  That  such  judge,  master  in  The  Judge, 
chancery,  or  commissioners  aa  aforesaid,  before  he  or  they  ahall  receive  *=<:•»  before 
the  acknowledgment  by  any  married  woman  of  any  deed  by  which  any  JJJjJ ^j3fno^. 
disposition,  release,  surrender,  or  extinguishment  shall  be  made  by  her  ledgment,  to* 
under  this  act,  shall  examine  her,  apart  from  her  husband,  touching  examine  her 
ber  knowledge  of  such  deed,  and  shidl  ascertain  whether  she  freely  and  f^,^^^ 
voluntarily  coDsents  to  such  deed,  and  unless  she  freely  and  voluntarily       bueband. 
consent  to  such  deed  shall  not  permit  her  to  acknowledge  the  same  ; 
and  in  such  case  such  deed  shall,  so  far  aa  relates  to  Uie  execution 
thereof  by  such  married  woman,  be  void. 

LXXXIV.  And  be  it  further  enacted.  That  when  a  married  woman  when  a  mar- 
shall  acknowledge  any  such  deed  as  aforesaid,  the  judge,  master  in  ried  woman 
chancery,  or  commissioners  taking  such  acknowledgment,  shall  sign  a  f^'^  ^^dMdT" 
memorandum,  to  be  indorsed  on  or  written  at  the  foot  or  in  the  margin  the^pmon  ' 
of  such  deed,  which  memorandum,  subject  to  any  alteration  which  may  taking  the  ac- 
fW>m  time  to  time  be  directed  by  the  court  of  common  pleas,  shall  be  kaowiedg- 
to  the  following  effect ;  videlicet,  ^^^ 

*'  This  deed,  marked  [here  add  eome  letter  or  other  mark,  for  the  effect  hero 
pnrpoee  of  identification],  was  this  day  produced  before  me  [or  us],  mentioned, 
and  acknowledged  by  therein  named  to  be  her  act  and 

"deed;  previous  to  which  acknowledgment  the  said  was 

**  examined  by  me  [or  us],  separately  and  apart  from  her  husband, 
**  touching  her  knowledge  of  the  contenta  of  the  said  deed  and  her 
*'  consent  thereto,  and  declared  the  same  to  be  freely  and  voluntarily 
**  executed  by  her." 


44 

44 


And  the  same  judge,  master  in  diancery,  or  commissioners  shall  also  and  also  etga 
s%ii  a  eertificate  of  the  taking  of  such  acknowledgment,  to  be  written  *  certMeate 
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of  lueh  ac- 
knowledg- 
ment to  t)is 
effect  here 
mentioned. 


Appendix  to  Part  I.      [3^4  Will.  4, 

or  engroiaed  on  a  separate  piece  of  parchment ;  which  certificate,  sub- 
ject,  to  any  alteration  which  may  from  time  to  time  be  directed  bj  the 
court  of  common  pleaa,  ahall  be  to  the  following  effect ;  mdeUeetf 


« 


(I 
«< 


(I 


11 


<i 
II 
II 
II 
II 
II 
II 


II 


day  of 


These  are  to  certify,  that  on  the 
in  the  year  one  thousand  eight  hundred  and  before  me 

the  undersigned  Sir  Xiehola9  Conyn^ham  Tmdal,  lord  chief  jostioe 
of  the  court  of  common  pleas  at  Westminster,  [or  before  me  Sir 
"  Jamei  Parke,  knight,  one  of  the  justices  of  the  court  of  king's  bench 
at  Westminster;  or  before  me  the  undersigned  Jamet  William 
Farrer,  one  of  the  masters  in  ordinary  of  the  court  of  chancery ; 
or  before  m  A.B.  and  C,  D, ,  two  of  the  perpetual  commissionen 
appointed  for  the  for  taking  the  acknowledgments  of 

deeds  by  married  women,  pursuant  to  an  act  passed  in  the 
year  of  the  reign  of  his  Majesty  King  William  the  Fourth,  intituled 
An  Act  [intert  the  title  qf  this  act]  ;  or  before  us  the  undersigned 
A.  B,  and  Ci),  two  of  the  commissioners  specially  appointed  pur- 
suant to  an  act  passed  in  the  year  of  the  reign  of  his 
Majesty  King  William  the  Fourth,  intituled  An  Act  [interi  the  title 
of  this  aef] ,  for  taking  the  acknowledgment  of  any  deed  by 
"  the  wife  of  ]  appeared  personally  the  wife 
**  of  and  produced  a  certain  indenture,  marked  [here  add 
**  the  mark'],  bearing  date  the  day  of  and  made 
**  between  [intert  the  name*  ^f  the  parties],  and  acknowledged  the 
"  same  to  be  her  act  and  deed :  And  I  [or  we]  do  hereby  certify,  that 
**  the  said  was,  at  the  time  of  her  acknowledging  the 
**  Bald  deed,  of  full  age  and  competent  understanding,  and  thai  she  was 
**  examined  by  me  [or  us],  apart  from  her  husband,  touching  her 
*'  knowledge  of  the  contents  of  the  said  deed,  and  that  she  freely  and 
**  voluntarily  consented  to  the  same." 

LXXXV.  Certificate,  with  affidavit  verifying  the  Mme,  to  be  lodged 
by  the  attorney  employed  with  eome  officer  of  the  court  qf  eomiNOii 
pleat,  who  ehall  caute  the  lame  to  be  filed  qf  record  in  the  court. 


Afvidavit  by  the  Attoknbt  or  SoLiciTom  Terifying  the 

Cbbtificatb  of  a  Jvdob. 


No.  1. 


In  the  county  eovrt  of 


holden  at 


A.  B.,  of  in  the  county  of  , 

gentleman,  one  of  the  attorneys   ["•  or  solicitors"]  of  the  court  of 

,  maketh  oath  and  saith  that  he  knows  £.,  the 
wife  of  E.  F.,  in  the  certificate  hereunto  annexed  mentioned,  and 
that  the  acknowledgment  therein  mentioned  was  made  by  the  said 
£.,  and  the  certificate  signed  by  the  judge  in  the  said  certificate  men- 
tioned on  the  day  and  year  tlMrein  mentioned,  at  the  county  court 
of  ,  holden  at  in  the  of 

,  in  the  presence  of  this  deponent,  and  that  at  the 
time  of  making  such  acknowledgment  the  said  £.  was  of  full  age  and 
eompetent  understanding,  and  that  the  said  £.  knew  the  said  admow- 
lodgment  was  intended  to  pass  her  estate  in  the  premises  respecting 
which  such  acknowledgment  was  made.  And  this  deponent  further 
■aith,  that  previous  to  the  said  E.  making  the  said  acknowledgment  be 
this  deponent  inquired  of  her  the  said  E.  whether  she  intended  to  gite 
up  her  interest  in  the  estates  in  respect  of  which  sudi  acknowledgment 
was  taken,  without  having  any  proviiioii  made  for  her  in  liea  of  or  in 
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retam  for  or  in  eonfleqaenee  of  her  so  giving  op  her  interest  in  tnch 

eststes ;  and  that  in  answer  to  such  inquiry  the  said  E.  declared  that  Where  no 

she  did  intend  to  give  np  her  interest  in  the  said  estates  without  having  proTitlon  i« 

?«r.i.        m      ,        ^        M  ^tobe  made 

any  provision  made  for  her  m  lien  of  or  m  return  for  or  in  conseqoenoe  ti^  clause  to 

of  her  so  giving  np  sneh  her  interest,  of  which  declaration  of  the  said  be  used. 
E.  this  deponent  has  no  reason  to  donht  the  tnith,  and  he  verily  be- 
lieves the  same  to  be  tme.     ^Or,  **  declared  that  a  provision  wss  to  be  Where  any 
made  for  her  in  oonseqaence  of  her  giving  np  snch  her  interest  in  the  !^^!^!'^ 
raid  estates.    And  this  deponent  farther  saith,  that  before  her  acknow-  thji  daoie  ic 
ledgment  waa  so  taken,  he  was  satb6ed,  and  does  now  verily  believe,  to  be  mbetl- 
that  snch  provision  has  been  made  by  deed  [or  "  writing"]  (or  "  that  *«*«>  '<>'  t*>e 
the  terms  thereof  have  been  reduced  into  writing"],  and  that  such  STS^h^^iL 
deed  [or  **  writing"]  has  been  produced  to  the  said  judge."!     And  ofcoone,  in 
lastly  this  deponent  saith,  that  it  appears  by  the  deed  acknowledged  by  meh  case  be 
the  said  E.  that  the  premises  wherein  she  is  stated  to  be  interested  are  o°^'<^* 
described  to  be  in  the  parish  of  in  the  county 

of 

Sworn  at  in  the  county 

this  day  of 

one  thousand  eight  hundred  and  fifty- 
before  me, 

Note. — All  slterations,  interlineations,  or  erasures  must  have  the 
initials  of  the  judge  or  registrar  set  opposite  thereto. 

Tbis  Affidavit  must  bb  m adb  on  Pabchmbnt, 


Affidavit  by  the  Attornbt  or  Solicitor  and  a  Third  Person, 
verifying  the  Cbbtificatb  of  a  Judob* 

No.  2. 

In  the  county  court  of  t  holden  at 

A.  B.  of  in  the  county  of  [state  trade, 

prqfeaionf  or  calling]  and  C.  D.  of  in  the  county  of 

gentleman,  one  of  the  attomies  [or  solicitors]  of  the 
court  of  severally  make  oath  and  say.    And  first  this 

deponent  A.  B.  for  himself  maketh  oath  and  saith,  that  he  knows  £. 
the  wife  of  £.  P.  in  the  certificate  hereunto  annexed  mentioned,  and 
that  at  the  time  of  making  the  acknowledgment  in  the  said  certificate 
mentioned,  the  said  E.  was  of  full  age.  And  the  said  C.  D.  for  him- 
self maketh  oath  and  saith,  that  the  acknowledgment  in  the  said  certi- 
ficate mentioned  was  made  by  the  said  E.  and  the  certificate  signed  by 
the  judge  in  the  said  certificate  mentioned,  on  the  day  and  year  therein 
mentioned,  at  in  the  presence  of  this  deponent,  and 

that  at  the  time  of  making  such  acknowledgment,  the  said  E.  wss  of 
competent  understanding,  and  that  the  said  £.  knew  the  said  acknow* 
ledgment  was  intended  to  pass  her  estate  in  the  premises  respecting 
wtSdk  such  acknowledgment  was  made.  And  this  deponent  the  said 
C.  D.  for  himself  farther  saith,  that  previous  to  the  said  £.  making  the 
said  acknowledgment,  he  this  deponent  inquired  of  her  the  said  £• 
whether  she  intended  to  give  up  her  interest  in  the  estates  in  respect  of 
which  such  acknowledgment  was  taken,  without  having  any  provision 
made  for  her  fai  lien  of  or  in  return  for  or  in  consequence  of  her  so 
giving  up  her  interest  in  such  estates;  and  that  in  answer  to  such 
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Where  no 
proTision  it 
to  be  made 
this  clauM  if 
to  Im  uied. 

Wliereaaf 
proTUion  !• 
to  be  made 
this  clause  ie 
to  be  eubeti- 
tuted  for  the 
preceding, 
which  will, 
of  coune,  bi 
torh  caat  be 
omitted. 


inqiiirjy  the  laid  £.  declared  that  ahe  did  intend  to  give  np  her  interest 
in  the  aaid  estates  without  hanng  any  provision  made  for  her,  in  lien 
of  or  in  return  for  or  in  oonseauenoe  of  her  ao  giving  up  such  her 
interest,  of  which  declaration  of  the  said  E.  thii  deponent  has  no  reason 
to  doubt  the  truth,  and  he  verily  believea  the  same  to  be  true.  [^Or 
**  declared  that  a  provision  was  to  be  msde  for  her  in  consequence  of 
her  giving  up  such  her  interest  in  the  said  estates.  And  this  deponent 
C  D.  for  himself  further  saith,  that  before  her  acknowledgment  was 
so  taken  he  was  satisfied,  and  does  now  verily  believe,  that  such  pro- 
vision has  been  made  by  deed  [or  *'  writing"]  [or,  '*  that  the  terms 
thereof  have  been  reduced  into  writing,"]  and  that  audi  deed  [or 
'*  writing"]  has  been  produced  to  the  aaid  judge.]  And  lastly,  the 
said  C.  D,  for  himself  further  saith,  that  it  appears  by  the  deed 
acknowledged  by  the  aaid  B.  that  the  premises  wherein  she  is  stated  to 
be  interested  are  described  to  be  in  the  psiish  of 
in  the  county  of 

Sworn  at  in  the  county^ 

of                      this  day  of              I 

one  thousand  eight  hundred  and  fifty-  f 

,  before  me,  J 


N^ote.'-'AU  alteratbns,  interlineationst  or  erasures  must  hsve  the 
initials  of  the  judge  or  registrar  set  opposite  thereto. 


This  Affidayit  must  bi  madb  ok  Parchmbiit. 
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SUCCESSION  DUTY  ACT,  1853.  .ucc««ok 

'  BUTT  ACT, 

18AS. 


16  &  17  VICT.  CAP.  67. 

L.  It  ihall  be  lawful  for  any  ■ooooutable  ptrtj  diiaatisfied  with  the  Power  for  m- 
aawMinent  of  the  commissionen,  upon  givingi  within  twenty-one  ^^'^l" 
daye  after  the  date  of  soch  aaieafnient,  notice  &,  writing  to  the  com-  SJjf pl'ep^' 
miialonera  of  hia  intention  to  appeal  againat  such  aaietsment,  and  a 
atatement  of  the  grounds  of  tocfa  appeal,  each  atatement  to  be  furnished  BmU,  103, 
wi'Qaaii  the  further  period  of  thirty  days,  to  appeal  by  petition  accord-  »i^»  P-  ^ 
in^y  to  her  Majeaty'a  court  of  exchequer  in  England,  Scotland,  or 
Ireland,  according  to  the  place  in  which  the  appeUant  shall  be  resident ; 
and  every  such  oonrt,  or  any  judge  thereof  atting  in  chambers,  shall 
bore  jurisdiction  to  hear  and  determine  the  matter  of  such  appeal  and 
the  eosta  thnneof,  with  power  to  direct,  for  the  purposes  of  such  appeal, 
any  inquiry,  Taluation,  or  report  to  be  made  by  any  officer  of  the  court, 
or  other  person,  as  such  court  or  judge  may  think  fit :  provided,  that 
where  the  sum  in  dispute  in  respect  of  duty  on  such  assessment  does 
not  exceed  fifty  pounds,  the  accountable  party  may,  having  given 
notice  of  appeal  and  delivered  a  statement  of  the  grounds  tbneof  aa 
hereinbefore  directed,  appeal  to  the  judge  of  the  county  court  in 
England,  the  sheriff  court  in  Scotland,  or  the  assbtant  barrister's  court 
in  Ireland,  for  the  diatriet,  county,  or  division  in  which  the  appellant 
ahall  be  resident,  or  the  property  be  situate ;  and  every  suoi  judge 
aball  have  jurisdiction  to  hear  and  determine  the  matter  of  such  last- 
mentioned  appeal,  with  the  like  power  and  authority  as  are  by  this 
tkm  given  to  a  judge  of  her  Mijeaty'a  court  of  exchequer. 
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CRIMINAL  JUSTICE  ACT. 


muinAL  14  &  16  VICT.  CAP.  100. 

JU8TZCB 


XMPROVB- 
KBITT 


1^*^"  An  Act  for  further  Improving  the  Administration  of 
Criminal  Justice.  [Passed  7th  August  1851.] 

Certain  pro-       XJX.  Whereas  by  an  act  of  pariiament  paawd  in  England  in  the 

vigioM  of       tweDty*third  year  of  the  reign  of  his  late  M^esty  King  Goorge  the 

c^n^'d*      S^<^<^<^*  intituled  **AnAot  to  render  Prosecations  for  Perjoryand 

si  Oeo°s  (1.)  Subornation  of  Peijnry  more  easy  and  eiTectnali''  and  by  a  certain 

extended.    *  Other  act  of  parliament  made  in  Ireland  in  the  thirty-first  year  of  the 

reign  of  his  Ute  Mi^jesty  King  George  the  Third,  intituled  **  Aa  Act 

to  render  Prosecutions  for  Perjury  and  Subornation  of  Peijury  more 

easy  and  effectual,  and  for  affording  the  Jurisdiction  of  the  Quarter 

Session  in  oases  of  Peijury/'  certain  provisions  were  made  to  prevent 

persons  guilty  of  peijnry  and  subornation  of  peijury  firom  escaping 

punishment  by  reason  of  the  dUBonlties  attending  audi  prosecutions ; 

Any  conrt,      and  whereas  it  is  expedient  to  amend  and  extend  the  same :  be  it 

ti'^^^icc"''      ^i**^^*  ^^  >^  B^l  ^'^^  msy  ^  lawful  for  the  judges  or  judge  of  any 

d'irect  a'lm^^  ^^  ^®  superior  courts  of  common  law  or  equity,  or  for  any  of  her 

■on  piiitj  of  Majesty's  justices  or  commissioners  of  assise,  idsi  prius,  oyer  and 

perjury  in       terminer,  or  gaol  ddirery,  or  for  any  justices  of  the  peace,  recorder 

6k  tcTlM^pro-'  ^^  ^P^^  recorder,  chainnan,  or  other  judge,  holding  any  general  or 

fecuted.  quarter  sessions  of  the  peace,  or  for  any  commissioner  of  bankruptcy 

or  insoWency,  or  for  any  jw^e  or  deputy  judge  of  any  county  court 

or  any  court  of  reoord«  or  for  any  justices  of  the  peace  in  special  or 

petty  sessions,  or  for  any  sheriff  or  his  lawful  deputy  before  whom  any 

writ  of  enquiry  or  writ  of  trial  from  any  of  the  superior  courts  shall  be 

executed,  in  case  it  shall  appear  to  him  or  them  that  any  person  has 

been  guilty  of  wilfbl  and  corrupt  peijury  in  any  eridence  ^Ten,  or  in 

any  affidavit  deposition,  examination  answer,  or  other  proceeding  made 

And  oonunit   ^  taken  before  him  or  them,  to  direct  such  person  to  be  prosecuted  for 

the  party,       mch  perjury,  in  case  there  shall  appear  to  him  or  them  a  reaaonable 

unless  be        cause  for  such  prosecution,  and  to  commit  such  person  so  directed  to 

oMinnee'to  ^  prosecuted  until  the  next  session  of  oyer  and  terminer  or  gaol 

^^  and      delivery  for  the  county  or  other  district  within  which  such  peijury  was 

take  hie  trial,  committed,  unless  such  person  shall  enter  into  a  recognisance,  with  one 

•nd  bind  per-  or  more  sufficient  surety  or  sureties,  conditioned  for  the  appearanoe  of 

JIJIJJ^,^^^  such  person  at  such  next  session  of  oyer  and  terminer  or  gaol  delivery, 

give  certiB-     and  that  he  will  then  surrender  and  take  his  trial,  and  not  depart  the 

aUe  of  pRMo-  court  without  leave,  and  to  require  any  person  he  or  they  may  think 

21^^*^   fit  to  enter  into  a  recognisance,  conditioned  to  prosecute  or  give 

SSSjLn     evidence  against  such  person  so  direeted  to  be  proeecnted  as  aforesaid, 

lie  MAdcnt    and  to  give  to  the  party  so  bound  to  prosecute  a  certificate  of  the  same 

[^     being  directed,  which  certificate  shall  be  given  without  any  fise  or 

diarge,  and  shall  be  deemed  sufficient  proof  of  audi  prosecntion  having 
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been  directed  as  aforesaid,  and  npon  the  production  thereof,  the  cotta 
of  inch  prosecntion  shall  and  are  hereby  required  to  be  allowed  by  the 
oonrt  bdTore  which  any  person  shall  be  prosecuted  or  tried  in  pursu- 
ance of  such  direction  as  aforesaid,  unless  such  last  mentioned  court 
ahall  specially  otherwise  direct,  and  when  allowed  by  any  such  court  in 
Ireland  such  sum  ss  shall  be  so  allowed  shall  be  ordered  by  the  said 
court  to  be  paid  to  the  prosecutor  by  the  treasurer  of  the  county  in 
which  such  offence  shall  be  alleg^  to  have  been  committed,  and  the 
same  shall  be  presented  for,  raised,  and  levied  in  the  same  manner  as 
the  expenses  of  prosecutions  for  felonies  are  now  presented  for,  raised, 
and  levied  in  Ireland ;  provided  always,  that  no  such  direction  or 
certificate  shall  be  given  in  evidence  upon  any  trial  to  be  had  against 
any  person  upon  prosecution  so  directed  as  aforesaid. 
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JOINT  STOCK  COMPANIES. 


joiirr  STOCK  19  &  20  VICT.  CAP.  47. 

COMPAVISe 
ACT,  18d«. 

An  Act  for  the  Incorporation  and  Regulation  of  Joint 
Stock  Companies  and  other  Associations. 

[Uth  Jultf  1856.] 

Special  eom-  CI.  The  district  commissionen  of  the  court  of  bmlcmptcj  and  tbe 
miitiooen  for  jadgei  of  the  oounty  courts  in  England  who  sit  at  places  more  than 
draoe."*^  twenty  miles  from  the  general  post-office,  and  the  commissioners  of 
bankrupt  and  tbe  assistant  barristers  and  recorders  in  Ireland,  and  the 
sheriffs  of  counties  in  Scotland,  shall  be  commiyioners  for  the  pur- 
pose of  taking  eridence  under  the  third  part  of  tUs  act  in  cases  where 
any  company  is  wound  up  by  the  courts  of  chancery  in  England  or 
Ireland,  or  by  the  court  of  session  in  Scotland ;  and  it  shall  he  lawful 
for  such  court  to  refer  the  whole  or  any  part  of  the  examination  of  any 
witnesses  under  the  third  part  of  this  act  to  any  such  commissioner, 
although  such  commissioner  is  out  of  the  jurisdiction  of  the  court  by 
which  the  order  or  decree  for  winding  up  the  company  was  made ;  and 
erery  such  commissioner  shall,  in  addition  to  any  power  of  summon- 
ing and  examining  witnesses,  and  requiring  the  production  or  delivery 
of  documents,  and  certifying  or  punishing  defaults  by  witnesses,  which 
he  might  lawfully  exerdse  as  a  district  commissioner  of  the  court  of 
bankruptcy,  judge  of  a  county  court,  commissioner  of  bsnkrupt,  as- 
sistant bairister,  or  recorder,  or  as  a  sheriff  of  a  county,  have  in  the 
matter  so  referred  to  him  all  the  same  powers  of  summoning  and 
*y"y«nmg  witnesses,  and  requiring  the  production  or  deliTcry  of 
documents,  and  punishing  defaults  by  witnesses,  and  allowing  costs 
and  charges  and  expenses  to  witnesses,  as  the  court  which  made  tbe 
order  for  winding  up  the  company  has ;  and  the  examination  so  taken 
shall  be  returned  or  reported  to  such  last-mentioned  court  in  such 
manner  as  it  directs. 
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oontractiDg  Debt  without,  ground  of  Com-*)^ 
mitment       -----        -j 

ABSCONDIN  G  DEBTORS  ARREST  ACT, 
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CAUSE  OF  ACTION 
not  to  be  diTided      .        «        -       .        • 

Flaintiiff  may  rae  where  it  arose  -        -       . 

if  material  Point  arose  where  Defendant! 
resides         -----        -j 

CERTIFICATE 
of  Bankruptcy  or  InsoWency,  setting  np 

Defence  of  -        -       -       -       - 
of  Judgment  to  stay  Proceedings  in  Home) 

Court / 

of  Judge  of  Superior  Court  for  Costs 

CERTIORARI,  WRIT  OF 
Plaint  when  above  51.  may  be  remoTed  by  • 

when  not  exceeding  5/.     - 
to  be  lodged  with  Registrar  and  Notice  to 

Party  ------- 

Costs  of  the  Day  when  not  so  lodged 

so  where  Rule  or  Summons  issue  to  show  1 

Cause  ------        -J 

Proceedings  stayed  on  Issue  of  Rule  orl 

Summons    ---.--/ 
if  reAised  by  Judge,  Appeal  to  Court 
ReAisal  of  Court  final,  except  Application'! 

be  made  on  different  grounds        -       -  / 
Judgment  of  County  Court,  if  exceeding 

20/.,  may  be  removed  wliere  no  goods 

can  be  taken  under       -       -        •        - 

CHALLENGE  OF  JURY         ... 

CHARITABLE  TRUSTS,  ADMINISTRA- 
TION OF 
Jurisdiction  of  County  Court     .       -       - 
where  concurrent      •       -        -        -       . 
Amount,  how  determined  ... 

Title 

Rules  of  Practioe      .       .       .       -       . 
by  wliom  application  may  be  made     - 
Notice  of  intended  Application  •       -       . 
Summons         •----• 

Notice  to  attend  Hearing  -       -        .        . 
Hearing   ------- 

Enrolment  of  Order          ... 
Order  of  County  Court  to  be  affirmed  by 
Board 
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Order,  how  enforced  -        -        -        - 

Appeal     ------ 
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CHATTEL  INTERESTS 
in  land,  may  be  taken  in  execution     - 

CHRISTMAS  DAY, 
no  Sammong,  &c.  to  be  tenred  on      -        - 
not  to  be  computed  in  period     -        -       • 

CLAIM.     See   Intirpiaadbr,  Jumsoic- 

TIOK. 

CLERK.    See  Rioistraii. 

COMMITMENT, 
Sammons,  form  of    - 
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when  not  liable  to     -       •       -        -        - 
lasue  and  Execution  of  Warmt  of    - 
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Date  and  Duration  of  Warrant  -  .  • 
Indoraement  on  .  .  -  .  . 
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Bailiff / 
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on  Certificate  of  Registrar  -  -  -/ 
Execution  of  Warrant  of,  out  of  Juiiadiction 
to  what  Prison  -        .        .        .        - 
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.  Concurrent  Warrants  .  ,  -  . 
Return  of  Warrant  -  -  -  -  - 
Transmission  of  Money  levied  -  -  - 
Discharge  from  Gaol  -  .  •  . 
i6i«t  Contempt  OF  Court.    Prrjurt. 
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of  executed  Wanranta  to  be  allowed  wniiMf 
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of  Bailiff,  where  Interpleader  Claim  diamii 
of  Appellant,  who  fula  to  proaecute  Appeal 
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Account  of  Ancient  •        .        .        .        . 
to  be  Courts  of  Record      .... 
Order  for  holding  of,  in  Districts 
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COUNTY  GAOL. 
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COURT,  SITTINGS  OP, 

Appointment  of       -        .       •       .       ."l 

Notice  of  Alteration  of  Days     .        .       -j 

Two,  not  to  be  held  on  One  Day,  except  byl 

conaent  of  Lord  Chancellor   •        -       -j 

COVENANT, 

Action  of,  and  ETidence    •        .       -        - 

COVERTURE, 

Notice  to  be  given  on  setting  np  Defence  of 
Defence  of,  to  Action         .... 
where  Defendant  obtdna  Judgment  nponi 
Ground  of    --•---/ 
See  Abatbmunt,  Makribd  Woman. 

CRIMINAL  CONVERSATION, 

Action  for,  not  within  Juriadiction  of  Court 

CROPS, 

Seizure  of,  in  Execution    «       •        •       « 

CROSS-EXAMINATION.    See  Witnuss. 

CROSS  JUDGMENTS, 

Proceedings  in  Casea  of     -       -        -       « 

CUSTOMS  CONSOLIDATION  ACT       - 
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Assessment  of,  in  RepleTin        .        -        • 

DEATH 
of  One  of  serersl  Plaintiffa  or  Defendants^ 

before  Judgment  ..---/ 
of  One  of  sereral  Plaintiffs  or  Defendants! 

after  Judgment     ...--/ 

DEBT, 

Actions  for       -«.--• 
See  JuBiSDicnoN,  Confession, 

DECEIT, 

Action  for  Decettfol  Representation   - 

DEEDS.    See  Documbnts. 

DEFENCE, 

Notice  of  Intention  to  defend     .        -        - 
Special,  to  be  given  by  Defendant 
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DEFENCE-  coniinutd. 

Statute  of  LimitatioxM  .... 
Bankrapt  or  Insoltent  Act,  Dbchaige  under 
Tender     ------- 

DEFENDANTS, 
where  too  man j  joined  .... 
where  all  not  served  -  •  •  -  - 
not  appearing  in  Court  .... 
Error  in  Name  or  Description  of  -  - 
Commitsnent  of,  in  what  Catei  -  -  -  | 
when  not  liable  to  Commitment  at  Hearing  I 

of  original  Plaint  -        -        -        -       - 1 
Discharge  on  Payment  to  BaQiff 

Certificate  of  Rcgiitrar  • 
may  object  to  Cause  being  tr&)  in  Connt7\ 

Court •       -/ 

DEMAND, 
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DEMAND  AND  REFUSAL, 
Evidence  of  Conversion  in  Trover 
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of  Money  in  lieu  of  Security       ... 

DEPUTY  JUDGE.    See  Judoi. 

DEPUTY  REGISTRAR.    See  Rboistrae. 

DESCRIPTION, 

Inaccurate,  of  Party  -        -        -        .        - 
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DEVASTAVIT, 
Suggestion  of,  in  original  Summons    - 
Judgment  against  Executor        -        .        . 

£^  EXBCUTORS  AND  AOMlNiaTRATORS. 

DEVISE.    See  Will. 
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Bankrupt  or  Insolvent  Acts,  Notice  of  De-\ 
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DISCHARGE  FROM  CUSTODY 
of  Defendant  on  payment  -        •        - 

DISHONOUR  OF  BILL, 
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DISTRICT, 

Smnmoiis  maybe  aenred  or  Wamnt  execvtedl 
within  500  Yards  of  Boundary  of    -       -/ 

Metropolis  to  be  treated  aa  one,  for  oertaini 
Purposes       -----       -j 

Judge  can  sue  and  be  sued  in  adjoining 

If  OflScer  of  Conrt  be  Plaintiff  in  his  ownl 
Court,  Defendant  may  remote  Canse  to  | 
adjoining     -        -        .        •        -        .J 

In  Action  against  OiBSoer  of  Court,  Summons  1 
may  issue  in  adjoining   •        -        •       -  j 

DISTRICTS  OP  COUNTY  COURTS, 

Division  of  Counties,  &c.  into    -       -       - 

in  which  Summons  may  issue     -        -        - 

DOCUMENTS, 

how  proTed,  and  Attesting  Witness     - 
Summons  requiring  Production  of,  by  a  Wit- 
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Inspection  of,  by  Defendants 

Notice  to  admit         .        .        .        .        . 

Notice  to  produce     -        -        -        .        . 

DOUBLE  RENT, 
ETidence  in  Action  for,  and  Defence  - 

DUTIES.    See  Hiou  Bailiff,  Judobs,  Re- 
gistrar. 
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Action  of,  not  within  Jurisdiction  of  Court  - 
except  by  Agreement  between  Parties 
See  Trnrmsnts. 

ENTRY  OP  PLAINT.    See  Plaint. 
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in  Name  or  Description  of  Plaintiff  or  De-\ 
fendant,  Amendment  of  -        -        •       -j 
does  not  lie  from  County  Court  -        .        - 
does  not  lie  on  Refusal  of  Prohibition 
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EVENT  OF  ACTION, 
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EVIDENCE, 
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EVIDENCE— eonftfiKMf. 
when  Eotriei  in  Court  Books  are  ETidenoe  - 
oonfioed  to  cante  of  Action  itated  in  Sum- 
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monf    ------ 

Generml  Rolcf  reUting  to  - 
33est  Evidence  most  be  adduced  - 
Copies  when  not  admissible 
Admissions  by  Parties  an  exception    - 
Parol  Explanation  of  Written  Instmrnent,*! 

when  allowable  -----/ 
Hearsay  not  Evidence  .  .  - 
Exceptions  -  -  -  -  - 
Re»  ffe§t€B  -  -  -  -  - 
Docunentary  Evidence,  how  proved  - 
Acts  of  Parliament  -  .  - 
Records  and  Proceedings  of  Courts     - 

County  Coorts;  Bankruptcy  and  Insol-^ 
vent  Court     -        -        -        -       -j 
Public  Entries  and  Documents    -        -        - 
Ancient  Records,  Terriers,  and  Manor  Books 

Wills  and  Probate 

Affidavita- 

Deeds 

See  W1TNB88. 

EVIDENCE  IN  PARTICULAR  ACTIONS, 

Debt 

on  Bond  ------- 

Award      ------- 

Double  Value,  or  Double  Rent  -       -        - 
Detinue   ------- 

Covenant-       ------ 

Assumpsit         ------ 

Goods  sold  and  delivered  -       -       -       - 

Defence   ------- 

Goods  bargained,  sold        -        .        .        - 
Work,  Labour,  and  Material ;  Defence ;  At-^ 
tomey  -------/ 

Physician;  Surgeon;  Apothecaries    - 
Secants  ------- 

Money  lent       ------ 

Money  paid      ------ 

Money  had  and  received    •        •        -        - 
Interest    ------- 

Account  stated  -        -        -        -        - 

Bills  and  Promissory  Notes        ... 
for  not  accepting  Goods     -        -        -        - 

on  Warranties  ------ 

Trover  ;  Defence ;  lien    -        -        -        - 

Stoppage  tfi  trantitu  .        -        •        - 

Trespass  to  Land       •        .        -        -        - 

to  Goods     .        -        -        -        - 

Assault;  Defence     -        -        -        - 
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Pnc- 
tiee. 


EVIDENCE,  &e.— tfOM/twiiAf. 
Cam 

Injuries  to  Incorporeal  Hereditaments  - 

to  Person  or  Property     - 
byEzecnton     .        -        -        -       - 

other  Cases-       -       -       -       .        - 

in  Actions  to  reootrer  possession  of  Tene-1 
ments  ------       -J 

in  Replevin      ------ 

EXAMINED  COPIES, 
when  Evidence  «        -       -        ■        - 


EXCEPTED  ARTICLES, 
from  Ezecation 


EXCESS.    See  Abandonmbnt. 

EXECUTION  AGAINST  GOODS   OF  A 
DEFENDANT  WITHIN  JURISDIC- 
TION. 
Date  and  dnration  of  Warrant    -       -       - 
when  Judgment  more  than  a  year  old  - 

Writ  of  Fieri  Facias 

when  it  may  isane      -       -       .        -       - 
for  Costs  ------- 

Cross  Judgments       -        -        •        •        - 
Suspension  of  Ezecntion  by  Order  of  Jndge 
how  issued        ------ 

Concnrrent  Warrants         «        •        •        - 


Fees  upon        .       -       •       -       - 

by  whom  executed     -        -        -        - 

Trespass  by,  under  colour  of  Writ 
Neglect  to  Levy        -        -        -        - 

Supersedeas  by  Payment    -        -        - 
Bankruptcy  or  InsolTcncy  of  Defendant 
Death  of  Plaintiff     .        -        -        - 
Writ,  when  executed         -        -       - 
Priority    ------ 

how  and  where  -        -        -        - 

what  may  be  seized  -        -        -        - 

excepted  Articles       -        -        -        - 

Money,  Bank  Notes,  &c.  - 
Bills  and  Securities  -        .        -        - 
Chattel  lotereats       -        .        -        - 
Fixtures    ------ 

Crops,  56  Geo.  3,  c.  50     - 
whose  Goods  may  be  seized 

of  Testator 

of  Partners  -  -  -  -  - 
of  Bankrupt  -  -  -  -  - 
of  Insolvent  -  -  -  -  - 
of  Ambassadors  cannot  be  - 
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154 
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113 
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Vk. 
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EXECUTION, 
Goods  in  custody  of  Ltw  • 
Hea  Bailment    •        •        •        . 
Goods  assigned  •        •        . 

where  there  are  no  Goods  to  tiko 
Fa jment  of  Taxes  and  Rent 
Ro&ty  priority  of  Landlord]. 

Sale 


{ 


Bet vn  of  Warrant  and  Payment  of  Money 
leried  --.-•- 
See  CoMMmnifTt  Distebss,  iNnn- 

PLBADSn. 

EXECUTION    AGAINST     GOODS    OP 
DEPENDANT  OUT  OP  JURISDIC- 
TION, 
how  Issued  and  Eiecnted,  where  Goods  are 
Retom  of         .••--• 
Transmission  of  Proceeds  •       -       •       - 


EXECUTORS, 
Actions  by,  where  PerM»s  killed  by  n^- 
genoe    •---••- 


} 


EXECUTORS  AND  ADMINISTRATORS. 

AcnoNa  bt  ako  aoaimst. 

Amendment  where  Person  inipropcrly  snea  ( 
as  Executor  -----       -j 

or  Eieentor  improperiy  snes  in  his  own  Right 

may  sue  or  be  sued  nnder  Act    •       -        • 

Suggestion  of  DeTaatnvit  in  origfaial  8«n-l 

mons    ------       -J 

Non-appearance  of,  at  Hearing  - 
Ordinary  Judgment  sgainst  Plaintiff  Execn- 
tors      ------ 


121 
121 
122 


122 
122 
122 

123 

23 

124 


124 
24 
125 


98 


Special  Judgments  against 


Payment  into  Court  by,  of  Assets 

ordinary  Judgment  as  to  Costs  on  Defendant! 

felling -J 

Notice  of  Assets       -        -       -       .       - 


EXEMPTION 
from  Serrice  on  Juries 


EXTENSION  OP  JURISDICTION, 
Jurisdiction  of  County  Courts  extended  to ) 
Cases  of  Debt,  &o.  not  exceeding  50/.    -j 
by  Agreement  ------ 

EXTORTION, 
Remedies  sgainst  Ofllcen  of  Courts  for 
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F. 


FALSE  PRETENCES, 
•obtaining  Credit  by,  how  pnniihible  - 

Set  CONTRACTINO  DbBT,  ftO. 

FAST  DAY.    See  Christmas  Day. 

PEEOf 
to  be  paid  on  Proceedings  under  Act  - 

Tablei  of,  where  to  be  posted     - 

to  be  paid  by  Plaintiff  in  first  instance 

for  Affidavits    .       •        -       -       - 

for  Jury  ------ 

for  Lists  of  Jurors    -        .        -        - 
not  allowed,  Officers  how  liable  for  taking  - 
Treasury,  with  consent  of  Lord  Okancellor, 
may  alter     ------ 

FEES  TO  BARRISTERS  AND  ATTOR- 

NEYS, 
to  Barristers  or  Attorneys  where  daim  doesi 

not  exceed  20/.     •---•/ 
in  Cases  where  claim  eiceeds  20^ 


} 


FIERI  FACIAS.    See  Exbcvtion. 

FINES, 

on  Witness  not  obeying  Summons     - 
on  Person  refusing  to  give  Evidence  - 
how  to  be  enforced    -        .        -        - 
for  Contempt  of  Court,  &c. 
on  Officer  for  Extortion  or  Misconduct 
for  Extortion  by  Officers  -       -       - 

reooversble  by  Distress      -       -       • 

to  be  paid  into  General  Fund 

FIXTURES 
cannot  be  taken  in  Execution     • 

"  FOREIGN  COURT," 
Interpretation  of       -        -        -        • 


:} 


«'  FOREIGN  DISTRICT," 

Interpretation  of       -        -        -        •        - 
See  Summons. 

FOREIGN  EXECUTION.  See  Exscunox. 

FORM  A  PAUPERIS* 

■ning  in-----.. 
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FORMS, 
Lord  Chanoellor  may  appoint  Hve  Judges  oH 

Coontj  Coorti  to  frame  Rales  and  Orders/ 
framed  by  Five  Jodges  to  be  used 
Substantial  Compliuioe  with,  of  Notices     - 
where  none  proTided,  Registrar  may  use  as 

Guides  those  in  Schednte 

FRAUD, 
Summons  and  Proceedings  on  charge  of 
Commitment  for       •        -        •        -        - 
to  what  Prisons  Persons  may  be  committed  for 

FRAUDS,  STATUTE  OF. 
on  Sale  of  Goods  above  10/.       ... 
what  an  Acceptance  or  part  Payment  - 

FRIENDLY  SOCIETIES  ACT, 
Proceedings  under    -        .        -        - 


{ 


Claim  of  Member  on  Dissolution 
Disputes,  how  to  be  determined  .        •        « 
Order  of  County  Court,  how  enforced 

G. 

GAOL.    Se9  HousB  of  Couivction,  Pri- 
80NUR,  Summons  to  appear  to  a  Plaint. 

GENERAL  FUND.    S«e  Pbnaltibs,  Suit- 
orb*  MONIT. 

GOOD  FRIDAY.    Set  Christmas  Day. 

GOODS, 
Action  for  not  accepting,  and  Defence 
See  Exbcution. 

GOODS  BARGAINED  AND  SOLD, 
Action  for,  and  Defence  to         -       .       . 

9 

GOODS  SOLD  AND  DELIVERED, 
Action  for,  and  Defence  to         -        •       - 

GROUNDS  OF  CLAIM, 
on  Interpleader  Summons  ... 

GUARDIAN, 
Appointment  of,  by  Infant  Defendant  or  Judge 

H. 
HEARING, 
Adjournment  of        ..... 

.  Order  of  Adjournment  need  not  be  served  - 

Venue,  change  of      -       -        -       -  - 
Contempt,  commitment  for,  at  - 

Where  neither  Party  appears     .       -  - 


Pnu!-  ft  10 
Vic. 


tice. 


c. 
90. 
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wliere  Plaintiff  does  not  appear  - 
where  Defendant  does  not  appear 
Admission  by  Person  not  Defendant 

Jorj  Trial        -        -        .        - 


Prac- 
tice. 


0 
4E10 
Vic 

c 
05. 


Right  to  begin 
Examination  of  Witni      _ 
Amendment  of  Yarianoe    - 

when  Title  comes  in  qnestion  •       .        . 
Jodgment         •-..-. 

Order  to  pay  forthwith,  when  •        -        . 

bj  Instslments  •        .        . 

Commitment  at         .       .  •        .        • 

on  Commitment  Summons  ... 

OB  Interpleader  Summons  ... 

in  Actions  against  Execators      •       .       • 

to  reoorer  posssession  of  Tenmenti 

ofReplerin       -       .       .       . 

on  Bills  of  Exchange 
in  Cases  of  Charities         -       - 
in  Cases  of  Friendly  Societies     -        .        . 

See  iNFAMTy  JUDOMBNTy  WlTMSSB. 

HEARSAY 
not  ETidence    -....- 
Exceptions        •       *       •       •       • 

HEREDITAMENTS, 
Title  to,  cannot  be  tried    -       .        .        . 

except  by  Agreement  between  Parties 


} 


HIGH  BAILIFF, 
not  to  act  as  Registrar  or  Treasoier    - 
not  to  prsctise  in  Coonty  Court  as  an  Attor- 
ney or  Agent        .        .        -        .       . 
improperly  acting.  Penalty  on    - 
Appointment  and  RemoTal  of     -        •        - 
Absence  oi;  at  sitting  of  Court   -       -       - 
Payment  of      -        -       •       •       -        • 
may  appoint  and  dismiss  Bailiffs 
Death  of,  not  to  Tacate  Appointment  ofl 
Bailiffs         -        -       .     '^.        -       ./ 
on  Death  or  Remorali  temporary  Succe^l 
sorto-       .        .       •       •        -       -/ 
Dntiesof         .       -       .       .       . 

in  Interpleader  Cases 
Attendance  at  OflSoe  of  Registrar 
to  make  a  Retnm  of  all  Sommonses   - 
to  keep  Books  and  make  Returns 
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HIGH  BAILIFF--con^«m{. 
to  make  a  Retarn  of  all  Warrants 
to  keep  Book  of  all  Orders  for  Payment  of  1 
Money         ---•--/ 
Payment  of  Monies  levied 
Foreig;n  Ezecntions,  Return  of  • 
not  to  sign  Ledger    -       .       •        -        - 
not  to  bMome  Surety         .        •       .        •• 
Bsiliffs  appointed  by,  may  be  authorised  byl 
Jndge  to  act  as  Brokers  or  Appraisers    •/ 
Action  against,  not  to  be  withovt  Notice     - 
Secority  to  be  given  by 


0 
&10 

Vic. 
c 
OS. 


when  Plaintiff  ui  a  Court  of  whksh  he  is  ani 
Officer,  Venue  may  be  changed      -^      -/ 
may  be  sued  in  his  own  or  adjoining  District 

See  COMMITMSNT,  EXBOUTXON. 

HOLDING   OVER.    i9ft  TinbhxntSi  Ri- 

COWBT  OF. 

"  HOME  COURT," 

Interpretatioii  of      ■        •        •        •        " 


23 

24 

24 
24 
25 
25 


Sec, 
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26 
25 

28 

28 


HOUSE, 
Entering,  on  Ezecntion     -       •       •       - 

HOUSE  OF  CORRECTION.   Se$  Prison. 

HUSBAND  AND  WIFE, 
where  impropeiiy  joined    •        •        -        • 
Wife  of  Party  may  be  examined  as  Witness 


I. 


ILLNESS, 
J  udge  may  appoint  Depnty  in  case  of 
Registrar  may  appoint  Deputy  in  case  of    - 

IMPLEMENTS  OF  TRADE, 
wlien  protected  firom  Seizure     •        -        - 

IMPRISONMENT.    See  CoMMiTKXirr. 

INACCURATE  DESCRIPTION 
in  Plaint  or  Summons,  not  to  vitiate  Pro-'l 
ceedingfl      -•--•-/ 

INDORSEMENT 
of  Service  on  Summons     .        -        «        - 

INDUSTRIAL  AND   PROVIDENT  SO-1 
CIETIES  ACTS J 

INFANCTT, 
Notice  of  Deienoe  of        •       .       .       - 
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INFANT, 

what  Soits  may  be  brooght  by   - 
most  8iie  b J  next  Friend    - 


Pnic- 
tlee. 


INFANT  DEFENDANT, 
Guardian  to  be  appointed  to,  at 

INFORMALITY.    iSte  iRKsouLAarrT. 

INSOLVENCY 

of  Plaintiff  before  Judgment,  Proceedingi^ 
by  Assignees        -        .        -        .        .  J 
of  Defendant  before  EsLecation,  effect  of     - 

Set  P&OTBCTION. 

INSOLVENT, 
Notice  to  be  giTen  of  Defence  of  Diachaigel 

" -/ 

INSPECTION  OF  DOCUMENTS, 

when  and  how  obtained  ... 

INSTALMENTS, 

Period  of  Payment  by       -        -        -        - 
Notice  to  Plaintiff  hj  Registrar 
Payment  of  Judgment  for  20/.,  or  nnder,  by 
Where  Judgment  for  more  than  20/.  - 
Issue  of  Elxecution  on  Nonpayment  of 

INTEREST, 

Action  for,  and  Endenoe  -        -        .        • 

INTERPLEADER, 
stay  of  Action  in  Superior  Court 
Claim  as  to  Ooods  taken  in  Execution 
Valae  of  Goods  claimed  or  Costs  of  Poeses-1 
sion  to  be  deposited      .        .        .        .  j 
Summonses  on,  how  issued        ... 
from  what  Court      .        -        .        •        • 
Service  of  Summons  .... 

Particulars  of  Claim  .... 

at  instance  of  either  Party  may  be  tried  hj\ 

.  Jnry / 

Appeal  may  be  bad  .        .        .        .        ^ 

Costs  of  Bailiff  where  Claim  dismissed 


INTERPRETATION  OF  TERMS 
in  Acts    -       .        .        .        . 
in  Rules  ..... 


INTESTACY, 
Action  for  distributire  Share  under  an 

IRREGULARITY 
in  Warrant  of  Poesession,  Action  for  - 
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JOINT  DEFENDANTS, 
may  be  sued  separately     -        -        . 
Setoff  where  some  only  are  saed 

JOINT  STOCK  COMPANIES  ACT, 
Proceedings  onder  the  -  .  . 
Fees        --.--- 


See, 


:} 


} 


JOINT-TENANT.     See  Landlord. 

JUDGES 
by  whom  to  be  appointed  -        -        - 
for  what  districts      .        .        •        - 
Salaries  of       -        -        -        -        - 
Salaries  and  tniTelling  Expenses  of,  how  to 

be  paid  -  .  -  .  . 
Vacancies  among,  how  to  be  supplied 
not  to  practise  as  Banisters,  &c. 
Removal  of,  for  Inability,  &c.  ... 
Change  of  Districts  of  -  -  -  . 
may  appoint  Deputies  -  •  .  - 
Deputies  to  have  been  Barristers  and  Spedal) 

Pleaders  for  at  least  Seven  Years    •        -j 
or  Judge  of  a  County  Court       ... 
Appointment  of,  not  vacated  by  Death 
Deputies  not  to  practise  as  Barristers  in\ 

their  Districts      •--../ 
Pensions  to      -        •        -        -        -        . 
when  may  act  as  Justices  of  the  Peace 
may  sue  or  be  sued  in  adjoining  District     - 
if  interested  in  any  Cause,  may  order  Venuel 

to  be  changed       .        .        .        .        .  j 
Liability  -        -        .        .        .        ^       . 


JUDGMENT 
by  Consent       ..... 
by  Default,  how  to  be  obtained  • 
on  Non-appearance  of  Plaintiff  - 
in  Absence  of  Defendant   -        .        - 
on  Confession  of  Debt       ... 
Setting  aside  of         .... 
of  Courts  under  Act,  how  far  final 
Payment  of,  by  Instalments 
when  not  by  Instalments   -        -        . 
more  than  Six  Years  old,  Proceedings  on 
oaBond,  within8&9  WiU.3,  dl  - 

Spedal,  against  Executors 
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24 

RniM 

JUDGMENT— cofi/tniceir. 

Execution  in  case  of  Cross  Judgments 
Entry  of  Satisfaction  on    - 
not  satisfied  by  Imprisonment    .        -        - 
Order  on,  may  be  rescinded  or  altered 
Sospension  of  - 

not  to  be  reversed  by  Writ  of  Error  orl 
Supersedeas          -.-,.-/ 
cannot  be  quashed  for  want  of  form    - 
Entry  of,  on  Minutes  of  Court  .        -        - 
to  be  registered  in  London         ... 
in  Interpleader          -        -        -        -        - 

in  Replevin      ------ 

in  Detinue        ------ 

JUDGMENT  DEBTORS, 

Proceedings  against,  under  8  &  9  Vict  c.127,'1 

p.                 J 

Jurisdiction  of  County  Courts    -        -        - 

Registrar  and  Bailiff 

Attombys  and  Counsel  need  not  be  employed 

Fees 

Application  for  Summons  to  Debtor  - 
Summons,  how  issued        -        •        -        - 
Witnesses,  how  summoned         -        -        - 
Examination  of  Debtor  and  Creditor  - 
Order  for  Payment  of  Debt        .        -        - 
Commitment    ------ 

Grounds  of       -----        - 

to  what  Prison 

Execution  of  Order  -        -        -        -        - 
Out  of  Jurisdiction    -        -        -        -        - 
Exception  of  Necessaries  -        -        -        - 
Imprisonment  no  Satisfaction  of  Debt 
Discharge  on  Payment       -        -        -        - 

JUDGMENT  OF  COURT  OF  APPEAL, 
Notice  of 

JUDGMENT   SUMMONS.    See  Commit- 
ment. 

JURISDICTION,                                         r 
Statement  of    -        .        -        -        -        -^ 

in  what  Actions       -        .       .        -        .<| 

where  Claim  reduced  by  Set-off  under  50/.,  1 
Court  to  have  Jurisdiction    -        -        -j 

^   1     1     1     1    1       1       1     1    t    1    1     1                lllillllllllllllll              1                               1            1     1     1       1       1 

See. 
16 

See. 
18 

JVb. 
119 

182 

148 
35 

24 
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JURISDICTION— coii/JfiMif. 

where  Claim  exceeds  20A,  Defendant  maj^ 
object  ------        -/ 

bj  Consent,  to  any  Amount       ... 

where  Title  comes  in  question  incidentallj  - 

Mo  Priyilege  to  exempt  from     .        .        - 
See    Ejbctmbnt,     Hkrbditakbmts, 
TiTHB,  TiTLB,  Toll. 

JURORS, 
Lists  of,  when  and  by  whom  to  be  gif  en 
Sammoning  of  .        .        -        .        - 

Number  to  be  summoned  .        -        •        - 
Fire  to  be  impanelled        .        •        -        . 

JURY, 
Trial  by,  in  what  Cases     -        -        -        - 
Notice  of  to  Registrar  of  Demand  of  - 
B^listrar  to  gire  Notice  of  Denoand  of,  Ui\ 

other  Party  -        .        -        -        -        -  / 
Adjournment  to  try  by,  where  dne  Noticei 

not  been  given      ---.-/ 
Scire  Facias,  Proceedings  in  the  Nature  of  a 
Judge  may  order,  on  a  new  Trial 
Payment  of,  when  to  be  made    .        -        - 


Swearing  of     -       -        - 

Challenge  of    - 

Verdict  of,  to  be  nnanimout 

JUSTICES  OF  THE  PEACE, 
Judges  when  to  act  as 


:} 


LANDLORD  AND  TENANT.     See  Exs- 

CT7TI0N,  RbCOYBBT   OF    TbNBMBNTS,    Rb- 
PLBTIN. 

LEDGER, 
no  Registrar,  Bailiff,  or  other  Officer  to  sign 

LEGACY 
to  be  reooterable  under  Act        ... 

LEGATEES, 
Balance  of  Accounts  between      .       -       . 

LIBEL, 
Action  for,  not  within  Jurisdiction  of  Court 
except  by  Agreement  between  Parties 

LIEN, 
genoraly  particular,  Innkeepers,  Wharfingers,  1 
Factors,  Dyers,  Carriers,  &c.         -        -/ 
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Rule 
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72 

72 

73 


70 
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70 
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148 
160 
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73 

21 


65 
65 

58 


18 


See,  Sec, 


Sec, 

39 

23 
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60 

185 


80 


77 


78 

156 
129 


19 


23 
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LIGHT, 
Action  for  Obstmcdon  of  - 

LIMITATION  OP  ACTIONS 
against  Offioen  of  the  Court       .       .       - 

LIMITATIONS,  STATUTE  OP, 
Notice  to  be  ciTen  by  Defiendant  of  Defence\ 

of -/ 

Summon!  to  aaye      ..... 

wbere  Sammona  served  and  wbere  Party  dies 
where  defeated  by  part  Payment  or  Acknow- 
ledgment     --..•- 


Prec- 

U06. 


} 
} 


LITERARY  AND   SCIENTIPIC  INSTI- 
TUTIONS ACT     .        -       •       . 


LOCAL  COURT, 
Council  of  City  or  Borongh  may  petition  the*^ 
Queen  in  Covndl  for  £e  Exdoaion  of  the  \ 
Jorisdiction  -----        -J 

LONDON, 
City  of,  no  Court  under  Act  to  be  established  in 

LONDON  GAZETTE, 
Orders  in  Council  to  be  published  in  - 
Notice  of  Order  need  not  be  published  in    - 


LUNATIC 
cannot  be  a  witness 


96 
26 

69 


57 
58 

88 


204 
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See. 


138 
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Sec. 


12 


LUNATIC  ASYLUM, 
Serrice  of  Summons  at  a 


M. 


MAGISTRATES, 
Judges  under  Act  may  act  as      - 

MALICIOUS  PROSECUTION, 
Action  for,  not  within  Jurisdiction  of  County '1 

Court -        -J 

except  by  Agreement  between  Paitiea 

MANDAMUS,  WRIT  OP, 
Rule  or  Order  substituted  for  a 
Effect  of  such  .       -       -       -       - 
if  refused  by  Judge,  appeal  to  Court  - 
Refusal  final,  except  Application  made,  on 
different  Grounds  -       -       .        • 

MANOR  books: 
how  proTcd      -       •       -       -       - 


12 


12 


83 


See. 


Vic. 

e. 
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See. 
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173 
174 
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MARRIED  WOMEN, 
where  Jadgment  obtained  on  Ground  of  Co-1 
▼ertnre  ...        -        -       -j 

Acknowledgment  of  Deedi  by     -        -        - 
See  Husband  and  Wivb. 

MERCHANT  SHIPPING  CONSOLIDA-\ 
TION  ACT / 

METROPOLITAN  BUILDING  ACT 

METROPOLITAN  DISTRICTS, 
Summons  may  issue  where  Plaintiff  or  De-1 
fendant  dwell,  &c.     -        •        •        -j 

MINE. 
^^er▼ioe  of  Summons  at  a    - 


} 


MINORS 
may  recover  Wages  and  Payment  for  Pieoe-^ 
work  under  Act         -        -        -        -j 

MINUTES  OP  COURT, 
of  Proceedings  of  Court,  to  be  received  as 

Evidence       ..... 
shall  be  signed  by  Registrar 

MISJOINDER.    See  Ambndmbnt. 

MISNOMER 
not  to  vitiate  Plaint  or  Summons 
See  Plaint. 

MONEY 
may  be  taken  in  Execution 
had  and  received,  Action  for       •  .     • 
lent,  Action  for  .... 

paid,  Action  for        .... 


NAME 

or  Description  of  Defendant  in  Plaint 

NECESSARIES, 
Infant  liable  for         .        .        «        .        . 
Husband  liable  for,  supplied  to  Wife  - 

NEGLECT 

ofPUintiff 

of  Defendant  to  appear  .... 
of  Defendant  to  attend  on  Judgment-Sum-l 
moos  -  -  '  -  -  -  -  •/ 
to  levy,  Bailiffs  to  be  responsible  for  - 
of  Appellant  to  prosecute  Appeal 


Prao-I 
tke. 
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58 
59 
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21 
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88 
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116 
175 


59 
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73 
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Pne- 
tiee. 

159 

160 
160 

159 

173 

102 
103 
102 
103 

52 

102 

15 
70 

70 

69 

69 

67 

122 

173 

177 

173 

137 

153 

49 

60 

93 
72 

146 
72 
146 
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10 
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108. 

See. 

r28 
\29 

75 

Billet 

NEW  TRIAL, 

Application  for         •       •        •        .        ."^ 

Notice  of / 

Power  of  Judge  to  order  Jury  on        -        - 
Security 

when  to  be  gnnted   -       -        •        -        . 

after  an  Appeal         ..... 

NEXT  IfKIEND.   See  GuAmoiAN,  Infant. 

NON-APPEARANCE 
of  Plaintiff  at  Hearing       .... 
of  Defendant     .••-•.• 

of  Execator  or  Adminiitrator    -        -       -| 

NON-JOINDER 
not  to  prevent  Recovery  of  Demand   - 

NONSUIT 
of  Plaintiff 

NOTICE 
of  holding  of  Courts  •       .        •       .        • 
of  Demand  of  a  Jury         .... 

of  Intention  to  defend        •       •        .        . 

of  Special  DefenoeSi  when  and  how  to  be  given 

Proof  of  Delivery  of,  not  required 

of  Payment  of  Money  into  Court 

of  Claim  for  Rent  by  Landlord  -       •       . 

of  Appeal          -..--. 

of  Sureties        ...... 

to  what  Court  it  is  proposed  to  appeal 

of  Assets  to  Defendant,  executor 

of  Sureties  in  Replevin      .... 

substantial  Compliance  with  Form  of  • 
not  to  be  served  on  Sunday,  &c 

NOTICE  OF  DISHONOUR  OF  BILL, 
when  necessary,  when  excused    .        .        - 
to  produce  unnecessary      .        .        -        - 

NOTICE  TO  PRODUCE.  See  Documents. 

NOTICE  TO  QUIT, 
When  necessary  to  determine  Tenancy 
to  nroduoe  it  unneeesMirT  -        -*         -        - 

See. 

(SO 
l89 

79 
80 
79 
80 

68 

79 

56 
70 

76 
76 
82 

See. 
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128 

129 
134 

85 
158 
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77 

66 

61 

139 
134 
141 
167 
134 
170 
59 

form  of    ------- 

NUISANCES    REMOVAL    AND    DIS-T 
EAJiES  PREVENTION  ACT        -        -/ 

- 
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O. 

OATH.    See  Witnkssxb. 

OBJECTION    TO    TRIAL  IN  COUNTY 
COURT. 

where  Claim  exceeds  20/.  in  contract,  and) 
5/.  in  tort     --.---/ 

OBSTRUCTION  OF  LIGHT  OR  AIR, 
Action  for        -----        - 


IWIOU    - 

rEze-'l 
to  liel 


OFFICE,    fi'ee  Rboi8tra». 

OFFICERS  OF  COURT, 

Punishment  for  ininlting   - 

Penalty  for  ataaulting,  or  attempting  Reseae\ 
from    -        -        -        -        - 

Inquiry  into  Charges  against 

for  taking  Fees  not  allowed,  bow  punished  - 

no  Action  or  Prosecation  for  Issue  or  Exe- 
cution of  Warrant  of  Possession 
against        .        .        •        • 

Actions  against  ..... 

See   JuDoxs,    Rbgistrabs,    T&ba- 
BumiKs,  High  Bailiff. 


P. 
PAROL, 
Explanation  of  written  instruments     - 

PARTICULARS, 
DeliTerj  of,  on  Entry  of  Plaint  - 
to  he  considered  as  Part  of  Summons 
in  Actions  on  Deeds  (8  &  9  WiU.  3,  c.  II) 
must  he  annexed  to  Summons    - 

of  Set-off - 

Claim  to  Goods  seized       -        •        .        . 
of  Property  distrained  in  RepieTin 


67 


96 


0    I   IS 
A:  10   &  13 


Vic 

c. 

05. 


Tie. 

c. 

101. 


18  I    IS 
ft  14   fr  16 


See. 


See* 


Vk. 

c 
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See, 


25 

25 

25 
25 

149 
25 


PARTIES  TO  ACTIONS.  See  Actions, 
Amekdmbnt,  Exvcutobs  and  Adminis- 
trators, Husband  and  Wifb,  Infant, 
Joint  Dbfbndants. 

PARTNERSHIP  ACCOUNT, 
Action  for  unliquidated  Balance  of,  within) 
Jurisdiction  of  County  Court  -        -  J 

not  remoTable  by  Certiorari       .       -        . 

PATENTS, 

Actions  for  infringement  of  - 


77 


54 
54 
55 
55 
68 


113 

114 

116 
117 

124 
138 


Vic. 
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Rulet 

PAYMENT  INTO  COURT, 
before  Jodg^eDt       -       _       -        -        • 
Notice  to  be  giren  by  Rogistnr  of      -        - 
how  Money  to  be  ptld  in  -        * 
Acoeptsnoeby  Pl^tiffof         .        .        • 
where  Tender  pleaded        -        .        •        - 
by  Ezecntor  or  Adminiftrator    -        -        - 
onaJadgment          .        .        .        .        - 
to  abide  Event  of  Appeal  -        •        -        - 
of  Debt  and  Coats  to  iopenede  Ezeention  • 

PAYMENT  BY  INSTALMENTS.   -Set  In- 

8TALMBNT8. 

PERJURY. 
giving  fklse  Evidence  to  be 
Commitment  for       -       .       •        .        - 

PIECE-WORK, 

Suit  by  lofanta  for  Payment  for 

PHYSICIAN 
cannot  bring  an  Action  for  fees  -        -       - 

PLAINT, 
Pecs  on------- 

Snits  to  be  by-        -        -        -        • 

Entry  in  Books  of    -        -       -        -       - 

Numbering  of  ------ 

Summons  to  appear          .... 

Misnomer  not  to  vitiate    -        -        -        - 

Proceedings  upon  Hearing  of     -        •        - 

Removal  of,  where  Claim  does  not  exceed  5/. 

where  it  exceeds  5/.  - 

where  no  Goods  to  take  in  Execution 

in  Replevin,  how  to  be  brought  -        -        - 

where  to  be  entered  -        -        -        -        - 

Removal  of      -----        - 

See  Actions. 

PLAINT  NOTE, 
Pl-oduction  of,  on  Payment  of  Money  outi 
of  Court      -----        -J 

PLAINTIFF, 
Non-appearance  of,  at  Hearing  - 

where  too  many  or  too  few,  joined 

Error  in  Name  or  Description  of       -        - 

POSSESSION 
of  Goods,  Appointment  of  Persons  to  keep  - 
See  Tbnsmbnts,  Rxcovery  of 

PRACTICE, 
how  Rules  of,  are  to  be  framed  -       -       - 

See. 
45 

49 
67 

No, 

61 

61 

61 

62 

72 

168 

142 

34 
33 

39 
67 

38 

85 
/97 
\98 

94 
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PRESENTMENT  OF  BILL, 

when  it  moat  be  proved      .... 

PRISONER, 
Seirioe  of  Sammoni  on      •        -        -        - 
where  his  Evidence  is  required  as  a  Witness 

PRISONS 

to  be  used  under  Act         .... 

PRIVILEGE 
not  to  exempt  from  Jurisdiction  of  Courts*) 
under  Act    --..../ 

PROBATE  OF  WILL, 

how  proved       ...... 

PROCESS.  See  Commitmunt,  Encuriow, 
Interplbadbr,  Summons,  Tsnbmbnts, 
Recovbrt  of. 

PROCHEIN  AMY.  See  Guardian,  In- 
fant. 

PROHIBITION,  WRIT  OF, 

Nature  of  Writ 

bow  issued        ...... 

in  what  cases    ...... 

where  excess  of  Jurisdiction       -       .       . 
pro  drfectu  iriaiionit         .... 

where  Excess  of  Jurisdiction,  partial  and\ 
divisible.  j 

in  what  Cases  refused        .... 

where  Error  of  Judge,  but  no  Excess 
Misreception  of  Evidence  or  Misconstruction 
who  may  apply  for    -        -        -        .        . 

when  granted  after  Sentence      -       .        ./ 

when  Excess  does  not  appear  on  face  of  Pro-^ 
ceedings  -  ....  .j' 
Application  for,  how  made  ... 
Second  Application  •  -  -  .  . 
Waiver  -.--... 
Setting  aside  Writ     -  ... 

Effect  of  ----..        . 
Error       ....... 
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74 
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41 
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183 


184 
184 

184 
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184 
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185 
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{5} 


18 


189 


16 

Ac  16 

Vic. 

e. 

64. 


See, 


10 

Vic. 
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See, 


31 

74 


Rules 


No. 


48 


Judge  of  Superior  Courts  may  hear  Appli-I 

cation  for,  either  in  Term  or  Vacation  >  / 
granting  of  Rule  to  show  Cause  why  a,  should! 

not  issue  to  stay  Proceedings  -  -  / 
Notice  of  Issue  of  Rule  or  Writ  to  be  given! 

to  Registrar  and  Party  -        -  .  / 

Costs  of  the  Day  in  County  Court  on  issue\ 

of  Rule  or  Writ,  if  Notice  not  given  ./ 
Matter  to  be  disposed  of  by  Rule  or  Order 


189 
191 
191 


182 

191 

191 

191 
190 


22 


40 

41 

40 
42 


Index  to  Part  J. 


81 


PROHIBITION,  WRIT  OV-^eonHmued. 
no  Declaration  allowed      .        .        .        • 
if  fefased  by  Judge,  Appeal  to  Court 
Refusal  of  Court  final,  exoept  Application'^ 
be  made  on  different  Groonda        -        -J 

PROMISSORY  NOTES, 

Seixnre  and  Disposal  of     -        -        -        - 

PROTECTION 
of  Officers  of  Conrt  -        -        -       -        - 


PUBLIC  ENTRIES  AND  DOCUBCENTS, 

how  proved    -         -         -        -       -       - 


QUO  WARRANTO, 
to  Judge  against  Successor,  remored  for  In-\ 
ability / 

R. 

RAILWAY  COMPANY, 
Service  of  Summons  on  a  - 

RECORDARI  FACIAS  LOQUELAM, 
writ  of     ------- 


RECOVERY    OP    TENEMENTS.       See 

TsNaMSNTS,  RnCOVSRT  OF. 

REFERENCE.    See  Arbitration. 

REGISTRAR, 

Appointment  and  Remoral  of    - 
Qualification    -...-• 
may  provide  Assistants      .... 
to  reside  within  the  District  of  the  Court  for\ 

which  appointed  -  -  -  .  .  j 
not  to  be  appointed  to  more  than  One  Court 
of  more  than  One  Court  to  resign  all  but 

Ooe,  unless  an  Officer  of  a  Court 

Schedule  (A.)  or  (B.)  -  -  .  - 
Compensation  for  Courts  resigned  -  - 
Appointments  in  populous  Districts  of  Two  - 
may  appoint  Deputies,  when  •  .  - 
Reason  for  Appointment  to  be  entered  on'l 

Minutes       .....        .j 

Appointment  of,  not  vacated  by  Death,  &c.1 

of  Registrar  .        .        •        -        .j 

on  Death,  &c..  Judge  may  appoint  a  tempo-'l 

rary  Successor       .        .        .        .       .j 

Duties  of  ...... 

to  have  an  Office       ..... 

to  keep  Books  •-.... 

Suitors'  Money  to  be  paid  by     -        -        - 
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REGISTRAR—coN/tmi^d. 
not  to  act  as  Treasurer  or  Higli  Bailiff 

nor  his  Partner  or  Clerk  -  .  - 
not  to  act  as  an  Agent  .  .  -  - 
not  to  practise  in  Coorti  -  -  -  - 
so  acting,  Penalty  on         .        -        -        - 

not  to  sign  Ledger 

not  to  become  Surety        -        -        -        - 

ahail  deliTer  qoarterly  to  Treasurer  Account^ 
of  Fees         -        -        -        -        -       -J 

Security  to  be  giyen  by      -       -        -       - 

Salaries  of       -----        - 

when  Plaintiff  in  Court  of  whiA  he  is  anl 
Officer,  Venue  may  be  changed,  except  \ 
when  sued  as  an  Official  Assignee  -        -J 
may  be  sued  in  his  own  or  adjoining  District 

REGISTRATION 
of  County  Court  Judgments       ... 

REMOVAL  OF  CAUSE,    fi'ce  Cb&tiorau. 
RENT.    See  Exbcdtion,  Lamdlobo. 
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REPLEVIN, 
Nature  of  Action      -        -        -        - 
Power  of  Sheriff  as  to  ReplcTins  to  cease 
Registrar  to  approre  of  Rieplerin  Bonds 
to  grant  Reple?ins         -        -        - 
to  issue  necessary  Process  thereon  - 
Replerisor  to  give  Security 

Notice  of,  and  Sureties  by  either  Party 
If  elect  to  sue  in  Superior  Courts,  Terms  of 
Security        -        -       -        "  „  "       1^ 
If  elect  to  sue  in  County  Court,  Terms  of! 

Security         -        -        -        "^^'.J 
Action  of,  in  County  Court,  how  to  be  brought 
Plaints  in,  where  to  be  entered   -        -        - 
no  other  Cause  of  Action  shall  be  joined     - 
Particulars  of  Cattle,  &c.  diatrained    - 
Hearing  ------- 

Defendant's  Evidence        -        -        -        - 

Plaintirs         -        -        -        -    «  "    ,    t 

Distrainer  may  remove  Action  into  Supenorl 
Courts,  upon  Security  given   -        -       -/ 

Judgment  in  ordinary  cases        ... 
vrhen  Distress  for  Rent 
when  for  Damage  feasant   - 

an  Appeal  may  be  had      .        •       •       - 

REPRESENTATIONS, 
Actions  for  deceitful  -       -       -       -        - 
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RESCINDING  OF  ORDERS 
by  Judge  -        -        -        - 
See  Obdbb. 

RES  GEST^, 
when  EYidenoe 


RETURN  OF  WARRANT.      See  Exbcv- 

TION. 

REYIYAL.    See  Scieb  Facias. 

RIGHT  TO  BEGIN, 
who  entitled  to,  at  hearing  of  Plaint  - 

RULES 
of  Practice  and  Proceedings  in  Courts 


S. 


SALARIES.       See    Jvdgb,    RsoiSTmAB, 
High  Bailiff. 

SALE 
of  Goods  under  Eiecations        -       - 

SCIRE  FACIAS. 

on  Death  of  Party  after  Judgment 

by  Husband  on  Judgment  dbtafaied  by  Wife 
in  Actions  on  Bonds  within  8  &  9  Will.  Z,\ 

cU -/ 

may  be  Tried  by  a  Jury     -  .    - 

no  Fto  to  be  taken  in  Proceedings 

SEAL  OF  COURT, 

all  Process  to  be  Stamped  with  .       -       - 

SECOND  SUIT, 
Treble  Coiits  for  bringing  •        -        .        - 

SECONDARY  EVIDENCE, 

when  not  admissible  -        -        -        •        - 

SECURITIES, 
Seisureof        .-.--- 
to  be  held  by  High  Bailff,  and  Defiendant^ 
may  sue  for  -        -        -        -        •        -j 

SECURITY 
to  be  given  by  Treasurers,  Registran,  and\ 

High  Bailiffs / 

on  Appeal         ...... 

on  granting  New  Trial       .... 

on  Objection  to  Trial  of  Cause   •       .       . 
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SECURITY— con/imiecf. 
in  Replerin      ...... 

on  RemoTal  of  Actions  into  Superior  Courts 


on  RemoTal  of  Reple?in  into  Superior  Court 

may  be  by  Bond  or  Deposit     -       -       •  | 

S9$  Appeal,  Nbw  Trial,  Rbpuetin, 
Tbnbmemts,  Rbcovbat  of. 

SEDUCTION, 
Action  for,  not  within  Jurisdiction  of  Court 
except  by  Agreement  of  Parties 

SEIZURE.    Set  Exbcution,  Goods. 

SERVANT, 
Action  by,  for  Wages,  end  Defence  to 

SERVICE.    Sw  JuDOMBZfT  Summons,  Sum- 
mons TO  Apfbab  to  a  Plaint. 

SET-OFF. 
Notice  of  Defence  of         .       .       -       . 
Particulars  of   -----        . 
by  One  of  sereral  joint  Contractors    - 

Reduction  of  Claim  by      .... 

where  Claim  reduced  by,  to  a  sum  not  ex-" 
oeeding  50/.,  in  Action  in  Superior  Courts 
Cause  may  be  sent  for  Trial  in  County 
Court  -       -       •       - 

SETTLEMENT  OR  WllJi, 

Action  to  try  its  Talidity  not  within  Juris-1 

diction  of  County  Court        .       .       .  j 

SHERIFFS 
to  deliTer  List  of  Jurors     -       •       .       • 
Remuneration  for      ..... 
Dispute  as  to  Right  to  Goods  when  sdsed  1 
by,  and  by  High  Bailiff         -       .        -/ 

SHIP, 
Serrioe  of  Summons  on  board    - 
Arrest  of  - 
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SITTINGS  OF  COURTS, 
Appointment  of        .       .        •        •       .     14 

SLANDER, 
Action  for,  not  within  Jurisdiction  of  Court     35 
except  by  Agreement  between  Parties     -     36 

SOLDIER, 

Service  of  Summons  on  a  -        -       -       -  I  59 
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SPECIAL  DEFENCE.    See  Dkvencb. 

SPECIALTIES, 
Seurareof         ------ 

SPLITTING  DEMANDS 
not  allowable    ------ 

STANNARIES, 
Act  not  to  affect  Courts  of  Lord  Warden  or ) 
Vice  Warden  of    -        -        -        -        -J 

STATUTES  (COUNTY  COURTS). 

For   thb    more    rast    Rscoyrrt    of 

Smaxl  Dertb  in  County  Courts. 

9  &  10  Vict.  c.  95.    Appz.  p.  1. 

Amsndhrnt  or,  1849. 

12  &  13  Vict.  c.  101.    App.  p.  33. 

Extension  and  Amendment  of,  1850. 

13  &  14  Vict.  c.  61.    App.  p.  37. 

Amendment  of,  1852. 

15  &  16  Vict,  c  54.    App.  p.  43. 

Amendment  of,  1856. 

19  &  20  Vict.  c.  108.    App.  p.  47. 

STATUTES  AUTHORISING  PROCEED- 
INGS  IN  COUNTY  COURTS. 

Absconding  Debtors  Arrest. 

14  &  15  Vict  c.  52.    App.  p.  188       - 

Acknowledgments     of    Deeds     by 
Married  Women. 
3  &  4  WilL  4,  c.  74.    App.  p.  193      - 

Bills  of  Exchange,   Summary  Pro- 
cedure on. 
18  &  19  Vict.  c.  67.    App.  p.  157 

Charitable  Trusts. 

16  &  17  Vict  c.  137  \  .^  „   ,^ft 
18  &  19  Vict  c.  124  /  ^PP-  P-  ^^    ' 

Criminal  Justice. 

14  &  15  Vict.  c.  100.    App.  p.  198     - 

Friendly  Societies  Consolidation. 
18  St  19  Vict.  c.  63    - 

Industrial    and    Provident  Socie- 
ties 

15  &  16  Vict  C.3M 
17dc]8Victc.25  I    -  . 
19&20Vict  c.  40j 
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STATUTES,  itc—eimtinued. 

Joint  Stock  Companivs. 

19  &  20  Vict.  c.  47.    App.  p.  200 

JuDGMKNT  Debtors. 

8  &  9  Vict,  c  127.    App.  p.  181 

LlTSRAKT    AND     SCIBNTIFIC    InBTITU- 

TION8 

17  &  IsVict.  c.  112  • 

SUCCBSSION  DUTT, 

16  &  17  Yict.  c.  51.    App.  p.  197      - 


STATUTES, 
how  proved 


Pni&- 
tioe. 


STATUTE  OF  LIMITATIONS.    See  Limi- 
tations, Statutb  of. 

STAY  OF  PROCEEDINGS       - 
on  Objection  to  Trial  of  Cause  -        -        - 
of  Jndgment  or  Ezecation  -        .        -        . 
of  Execution  by  Payment  -        •        .        • 

where  claim  to  n^oods      .        -        . 
of  Execution  on  Party  appealing  giving  Se- 
curity ------ 

See  Cbbtiobabi,  Prohibition. 

STOPPAGE  IN  TRANSITU, 
defence  of,  in  Trover  ... 
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SUBPCENA.    See  Witnbsbbs. 
SUCCESSION  DUTY  ACT 


SUCCESSIVE  SUMMONSES 
to  appear  to  a  Plaint  .        -        .        . 

may  be  issued  to  save  Statute  of  Limitations 

SUGGESTION, 
to  deprive  Plaintiff  of  Costs,  unnecessary    - 
of  devastavit  in  Actions  against  Exeeutors  - 

SUITORS'  MONEY, 
Registrar  to  give  Acknowledgment  for 
undaimed.  to  be  paid  to  General  Fund 

SUMMONS  TO  APPEAR  TO  A  PLAINT, 
to  be  under  Seal  .  -  •  .  . 
and  numbered  -•.-.. 
Form  and  Date  ..... 
when  returnable  ..... 
by  whom  issued        ..... 
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SUMMONS,  kc—coniinued, 

Partictilare  to  be  annexed  where  Amonnt  ez' 

oeeds  Forty  Shillings     -        .        - 
Saocesrive  Summonses       -        -        - 
to  save  Statute  of  Limitations    - 
Judgment  by  Default,  to  obtain  - 
where  Jurisdiction  enlarged  by  Consent 

may  issue,  into  Foreign  Districts 

in  the  Metropolitan  Districts      -  ^ 
Misnomer  or  inaccurate  Description  not  tol 

▼itiate  -        -        •        -        -    ^   -/ 

where  Defendant  does  not  appear,  Hearing') 

to  proceed  on  Proof  of  Serf  ice  of  -  -  / 
Service  to  be  by  Bailiff  -  -  - 
Ten  Days  before  Court  -  -  -  -^ 
except  Defendant  about  to  remove  -  -j 
where  Summons  does  not  come  to  Defe&'l 

dant's  Knowledge  1  en  Days  before  Hearing  / 
on  whom  ordinarily  it  may  be  served  - 
Ship,  on  board  --•... 
Barracks,  in      -        -        •        -        -        - 
Prisoner,  ona- 

Mine,  on  Defendant  working  in  - 
Common  Gaol  or  House  of  Correction,  on 

Defendant  dwelling,'  &c. ,  in  - 
Lunatic  or  other  Public  Asylum,  on  Defen- 

dant  dwelling  in     - 
Railway  Company,  on        -        -        • 
Corporation,  on         .... 
where  Defendant  keeps  his  House  closed  or 

resisto  Bailiff  .... 
where  Service  not  personal,  proof  of  - 
Foreign  District,  in  - 

within  Five  hundred  Yards  of  Home  District 
Personal,  to  obtain  a  Judgment  by  default  • 


} 


A£Bdavit  of 


before  whom  may  be  sworn 
Fee  on  Affidavit  of    . 

SUMMONS  FOR  COMMITMENT 
See  Commitment. 

SUMMONS  OUT  OF  DISTRICT, 
Leave  to  issue  .... 


SUMMONS  IN  INTERPLEADER   -       - 
See  Interplkader. 

SUMMONS  FOR  RECOVERY  OFTENE  1 
MENT^     ^  ee  Tbnemsnts,  Rbcoybky  or.  / 
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Rales 

SUMMONS  TO  WITNESS, 
how  issued        -----. 

what  to  be  good  Senrice  of - 
See  WiTNESSKS. 

SUNDAY.    See  Christmas  Day 

SUPERIOR  COURTS, 
CoDcon-ent  Jurisdiction  with  County  Courts 

when  Costs  of,  not  to  be  aUowed 

When  plaintiff  dwelli  mora  than  20  miles   - 

Provision  as  to  Deprivation  of  Costs  of,  ex-\ 

tended  to  Bills  of  Exchange  Act,  1855    -J 
Action  of  Contract  for  50/.  or  under  in,  may't 

be  sent  for  Trial  to  a  County  Court         -J 
No  Action  on  a  Judgment  of,  to  be  broughtl 

in  a  Coanty  Court         -        .        -        -j 
Judgment  of  Default  for  20/.  or  under,  nol 

Costs,  unless  by  Direction  of  Judge        -/ 
Appeal  to,  from  Decision  of  County  Court  - 
Causes  may  be  removed  into      ... 
Practice  of,  when  to  be  applied  in  County^ 

Court f 

may  grant  Rule  or  Summons  to  show  Causei 

why  Cause  should  not  be  removed  -        -  j 
Priority  of  Executions  issuing  out  of,  when 
Judgment  of  County  Court,  if  exoeedingi 

20/.,  may  be  removed  into^  when  no  Goods  ! 

can  be  taken  under       ...        .J 

SUPERSEDEAS, 
No  Stay  of  Judgment  or  Execution  by  Writ  of 
of  Execution  by  Payment  «... 

SURETIES. 
Approval  of      -----        . 
See  Sscu&iTT. 

SURETY, 

Registrar,  Bailiff,  or  other  Officer  of  Court  1 
or  a  practising  Attorney,  may  not  become  J 

SURRENDER 
by  tenant.  Proof  of  - 

SUSPENSION 
of  Execution,  Power  of  Judge  to  order 

SWORN  BROKERS, 
Appointment  of        -        -        .        -        . 
Judge  may  authorise  Bailiffs  to  act  as  Brokers 
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TAXATION  OF  COSTS 

of  Attorney,  between  Party  and  Party,  where\ 

Claim  does  not  exceed  20/.    .        -        -J 

between  Attorney  and  Client     -        •        -^ 

each  Coats  only  recoverable  as  Client  may  \ 

have  agreed  to  pay        -        -        -        -J 

of  Attorney,    between   Party  and   Party,  *) 

where  Claim  exceeds  20/.    -J 

between  Attorney  and  Client 

no  Costs  to  be  recorered  unless  allowed  on  - 

of  Witnesses     •-•-.. 

TAXES, 
Payment  of,  on  Execation  ... 

TENANT.   See  Tenvmbkts,  Rbcovbrt  of. 

TENDER 

Defence  of       -----       - 
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TENEMENTS,  RECOVERY  OP, 
when  Action  lies       -        -        .       . 
Proceedings  to  recover  Possession  of  - 
Plaints  for,  where  entered 
Judgment  and  Hearing 
PlaintiflTs  Evidence  - 
Defendant's  Evidence 
Warrant  -        -        - 
when  executed 
Irregularity  in  Proceedings,  Indemnity  to 

Officers        -        - 
Rent,  Mesne  Profits,  or  both.  Claim  for,\ 

may  be  added  in  Plaint  .        -        .  J 

Half-year's  Rent  in  arrear,  when,  Landlord"^ 

may  recover  Possession  .        .        .  j' 

Evidence  ---.-- 
Judgment  and  Warrant  -  •  -  . 
Appeal    •----.- 

TERRIERS, 
Manor  books,  &o.|  how  proved  in  evidence 

TITHE, 

Actions  in  which  Htle  to,  come  into  Ques- ) 
tion,  not  within  Jurisdiction  of  Court     -  j 
except  by  Agreement  between  Parties 

TITLE, 
Actions  in  which  Title  comes  into  Question^ 
not  within  Jurisdiction  of  Court    -        -/ 
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TITLE — continued. 
when  it  is  in  digpute         .... 
except  by  Agpreement  between  Parties 
when  it  incidentally  comes  in  Question 
when  Title  is  in  Question  in  Replerin 

TOLL, 

Actions  in  which  Htle  to,  come  into  Ques-I 
tion,  not  within  Jurisdiction  of  Court     -J 

except  by  Agreement  between  Parties 

TOOLS 
when  not  to  be  seized  in  Ezecutioii    • 

TORT.  ACTIONS  OF, 
when  Costs  of  Superior  Courts  not  aUowed 

where  Claim  exceeds  5/.  Defendant  may*^ 
object  to  Cause  being  tried  in  County  J 
Court J 

SIm  Actions,  Costs,  Supekior  Courts. 


TOWN  HALL, 
to  bo  used  free  of  Rentcharge  Ibr  Sittings  ol 
Court  .-.-.- 
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TOWNS  AND  COUNTIES  OP  TOWNS, 
Division  of,  into  Districts  ... 

TRANSFER  OF  PROPERTY 
to  defraud  Creditors,  how  punishable  - 

TRANSMISSION 
of  Process  and  Proceeds  of  Executions  from\ 
Foreign  Districts  -----/ 
of  Case  to  Court  of  Appeal       ... 


TREASURERS, 
by  whom  appointed  .... 
salary       -        -        -        .        - 
not  to  act  as  Registrars  or  High  Bailiffs 

nor  their  Partners  or  Clerks 
not  to  practise  in  Courts  as  Attorneys  or 

Agents  .        .       -       -       - 

Penalty  on  so  acting  or  practising 
Security  to  be  given  by      -        -       -       - 
may  require  Accounts  from  Registrars 
Payment  of  Monies  to,  by  Rq;istrar  - 
Audit  of  Accounts  by        .        -        .        . 
Pfeyinents  to  be  made  by    .        .        .        . 
paying  orer  of  Balance  in  Hands  of    - 
Account  to  be  rendered  at  Audit  Office  by  - 
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TREASURERS— con/tiittetf. 
Audit  of  Aocoimts  of  - 


■{ 


Quietus  of,  on  pasongof  Acoonnts 

Powers  oft  for  enterkig  into  Contracts  fori 

Purchase  or  Renting  of  Land  or  Building  j 
Real  and  Personal  Estates  and  Effects  to  Testl 

la------       -J 

to  be  deemed  Promoters  of  Undertaking^ 

under  the  Lands  Clauses  Consolidation  > 

Act,  1845 j 

not  to  have  direct  or  indirect  Interest  m\ 

Contracts     •        .        -        .        - 
for  taking  improper  Fees  or  Rewards,  how 

liable 
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TREASURY,  COMMISSIONERS  OF, 

to  appoint  Treasurers  under  Act 
maj  remove  such  Treasurers      .        -        - 
to  order  Amount  of  Salaries       .        .        - 
to  order  Payment  of  Pensions  to  Judges 
may  alter  Fees  with  Consent  of  Lord  Chan-^ 
oellor  ------       -J 

to  provide  for  Expenses  of  County  Courts  - 
Sale  of  Lands,  &c.,  to  be  with  Consent  of    • 

TREBLE  COSTS 
for  bringing  Second  Suit   -       .       .        . 

TRESPASS, 
action  of,  and  Evidence     -        -        -        - 

to  Land   .------ 

to  Goods  ------- 

Assault  or  False  Imprisonment  -        -        - 
by  Bailiff,  under  colour  of  Writ 
Landlord  not  liable  to  an  Action  of,  from\ 
Irregularity  in  Warrant         -        -        .  j 

TROVER 
action  of---        ---- 

Evidence  for  Plaintiff,  and  Conversion 
Defence ;  Lien ;  Stoppage  in  transitu 

TRUST.    See  Fraud. 

TRUSTEE 
cannot  be  sued  by  cestui  que  trust  in  County^ 

Court / 

unless  he  be  an  Executor  -        •        -        - 


V. 


VALUATION.     See  Appraisers,   Goods, 
Sworn  Brokers. 
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VARIANCE.    See  Amendment. 

VENUE, 
how  to  be  changed  when  Action  bronght  by  ) 
an  Officer  of  a  Court  -  -  -  -  j 
when  Judge  interested  in  Canae 
where  Cause  can  be  more  conveniently  tried'] 
in  a  District  other  than  that  in  which  Action  > 
oommenced      -        -        •        -        •        -J 

VERDICT 
of  Jury  to  bennanimoua    -        •        -        - 


W. 


WAGES, 

Suits  by  Minors  for 

WARRANTIES 
actions  on 


WARRANTS.  See  Commitment,  Concur- 
rent Warrants,  Contempt  of  Court, 
Execution,  High  Bailiff,  Offenders, 
Tenements,  Recovery  of  ;  Witnesses. 

WEARING  APPAREL  AND  BEDDING 

notlo  be  taken  in  Execution      ... 

WHARFINGERS, 
lien  of     ------- 

WIFE.    See  Husband  and  Wife. 

WILL, 
of  Real  or  Personal  Property,  how  proved   - 
Suit  respecting  Validity  of,  not  wiUiin  Jnris-I 
diction  of  County  Court         -        -        -/ 
Suit  for  Legacy  under  a,  Jurisdiction  in 

WITHDRAWAL  OF  CAUSE, 
Notice  of  - 

V(?  IT  N  ESSES, 
who  competent  ------ 

Husband  or  Wife  may  be  called  - 
Oaths  and  Affirmations       -       .        .        - 
Privilege  of  Counsel  and  Attomies 
Examination  in  Chief  of,  at  hearing    - 
Opinion  of        -----        ■ 

refreshing  Recollection       .... 

Cross-examination     .        -        -        .        - 
Re-examination  .        .        .        .        - 

in  Defence  and  Reply        .... 

giving  false  Evidence,  guilty  of  Feijury 
Summonses  to,  how  issued  ... 

Production  of  Booksi  ficc,  by      .        -        • 
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WITNESSES— eon/iii«e<f. 

Seirioe  of  Sammons  upon  -        .        -        - 
where  witness  a  Prisoner  -        -        -        - 
what  Number  to  be  allowed  on  Taxation 
Costs  of,  though  not  summoned 
Tender  of  Expenses  to       -       -       -        - 
not  obeying  Summons,  Penalty  on      -       - 
refusing  to  give  Evidence,  Penalty  on 
Examination  of,  touching  unsatisfied  Judg^l 
ments  or  Orders    ..--•/ 

WORK,  LABOUR,  AND  MATERIALS, 
action  for         ...... 

See  EviDENCB  in  Particular  Actions, 
Assumpsit. 

WORKING  TOOLS 
not  to  betaken  in  Execution      -        .       • 

WRIT  OF  ERROR, 

Judgment  or  Execution  not  to  be  reversed  by 

WRIT  OF  TRIAL 

may  not  go  to  Judge  of  a  County  Court 
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PART  11. 


JURISDICTION  AS  TO  INSOLVENT  DEBTORS 
UNDER  1  &  2  VICT.  c.  110. 


CHAPTER  I. 


jurisdiction  of  court,  officers  and  fees. 

Fees  of  Reqistrak  and 
High  Bailiff,  8 : 

How  regulated. 
Table  of. 

Fej^  OF  Attorneys,  4 : 
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Jurisdiction,  1 : 

Transfer  of  to  County 
Court. 

Rules  of  Practice, 
Registrar  and    Messen- 

OEB,  2. 

Counsel  and  Attornsts, 
2. 


Jurisdiction,] — The  jurisdiction  of  the  county  court,  as  Jurisdiiv 
regards  the  discharge  of  insolvent  debtors  who  are  in  tioiu 
custody,  derives  its  existence  from  the  statutes  1  &  2  Vict, 
c.  110,  and  2  &  3  Vict  c.  39,  as  amended  by  the  10  &  11 
Vict.  c.  102  (a).  The  first  of  these,  the  general  insolvent 
act,  is  from  s.  22,  where  the  part  relating  to  insolvents 
commences,  nearly  a  re-enactment  of  the  previous  act 
7  Geo.  4,  c.  57.  It  establishes  a  court,  commissioners, 
chief  clerk,  and  provisional  assignees;  it  enacts  that  the 
court  shall  be  a  court  of  record,  and  directs  that  it  shall 
sit  in  Portugal-street,  London ;  and,  for  the  more  conve- 
nient disposal  of  cases  in  the  country,  directs  that  the  com- 
missioners shall  make  circuits  for  the  purpose  of  dis- 
charging prisoners,  and  shall  possess  the  same  power  as 

(a)   The  48  Geo.  3,  c   123  the  application  under  this  act  it, 

^commonly  called  the  Lords' Act),  howerer,  to  one  of  the  superior 

which  enables  judgment  debtors  courts,  and  can  only  be  made 

under  20  <.  who  have  been  in  pri-  when  the  insolvent  is  in  execution 

ton  more  than  a  year  to  apply  for  on  a  judgment, 
discharge,  is  stQl  in  operation; 


Megistrar  and  Messenger, 


[InsoU 


Transfer 
to  coanty 
court. 


Part  ii.    the  court  in  London.     By  the  10  &  11  Vict.  c.  102,  s.  10» 

the  circuits  are,  from  and  after  the  15th  September  1847, 

abolished,  and  the  act  directs,  that  when  any  insolvent 
debtor  in  custody  in  any  gaol  elsewhere  than  within  the 
district  of  the  London  court  (which  by  s.  56  is  limited  to 
parishes,  the  distance  whereof  as  measured  by  the  nearest 
highway  from  the  General  Post  Office  in  London  to  the 
parish  church  of  such  parish,  does  not  exceed  twenty 
miles),  petitions,  the  cour^  forthwith  after  the  filing  of  his 
schedule,  is  to  make  an  order  referring  the  petition  for 
hearing  to  the  county  court  within  the  district  of  which  the 
insolvent  is  in  custody,  and  transmit  the  petition  and 
schedule  to  such  courts  the  judge  of  which  must  appoint  a 
time  and  place  for  the  prisoner  to  be  brought  up  before  the 
court,  and  cause  the  usual  notice  to  be  given.  The  court 
has  the  same  power  and  authority  with  respect  to  the  peti- 
tion, to  make  orders  and  give  directions,  and  do  all  matters 
and  things  requisite  for  discharg^ing  or  remanding  the 
insolvent,  and  otherwise  respecting  him,  his  schedule,  ere* 
ditors,  and  assignees,  as  the  Court  of  Insolvent  Debtors. 
It  has  power  also  to  issue  warrants,  or  orders,  to  the 
governor  of  any  gaol  to  bring  the  insolvent  before  the 
county  court  on  the  day  appointed  for  hearing  his  petition, 
or  at  any  adjournment ;  and  may  order  the  expense  thereof 
to  be  paid  by  the  provisional  assignee  out  of  the  estate  and 
effects  of  the  insolvent ;  or  if  there  be  none,  or  it  is  insuffi* 
cient,  out  of  the  unclaimed  fund  (&)• 


Rules  of 

practice* 


Registrtr 
and  mes- 
senger. 


Cmmsel 
and  attor* 
aeys. 


Rules  of  Practice.]  ^The  rules  of  practice  which  have 
been  made  by  the  Insolvent  Debtors'  Court  in  London  (so 
far  as  they  apply  to  proceedings  in  the  county  court),  will  be 
found  in  the  Appendix  to  this  part,  p.  43.  by  Rule  198  of 
the  county  court  rules  (c),  these  are  to  be  used  so  far  as 
they  are  applicable  to  proceedings  in  the  county  courts. 

Regigtrar  and  Messenger.] — The  registrar  of  the  county 
court  acts  as  registrar  of  the  insolvent  court,  and  performs 
all  acts  and  duties  which  may  be  ordered  by  the  county 
court,  or  by  any  commissioner  of  the  Insolvent  Court,  and 
the  high  bailiff  and  his  assistants  act  as  messengers,  and 
possess  all  powers,  authorities,  and  privileges  in  performing 
the  duties  as  messengers  of  the  court  {dt), 

Cotinsel  and  Attorneys,] — The  provisions  of  sect.  10  of 
the  15  &  16  Vict.  c.  54,  which  directs  who  may  appear 
for  parties  in  the  county  court,  and  prevents  persons  who 

{h)  10  &  11  Vict.  c.  102, 1. 10.  (e)  App.  po«#,  p.  43. 

(<f)  10  &  U  Vict.  c.  102, 1.5. 


venc^f.]       Fees  of  Registrar  and  High  Bailiff,  S 

are  not  barristers  or  attorneys  from  appearing  in  the  county   Chap.  i. 

court  for  others,  except  by  leave  of  the  judge,  is  made  by  

rule  to  apply  equally  to  all  proceedings  in  insolvency  {e). 

Fees  of  Registrar  and  High  Bailiff, 2 —By  the  34th  Fen  of 
sect,  of  I  &  2  Vict.  c.  110,  no  fee  or  gratuity  may  be  regwtnr 
received  by  any  officer  of  the  Insolvent  Court,  except  such  u'S:?*' 
as  from  time  to  time  shall  be  specified  in  a  list  signed  by 
the  commissioners,  a  copy  of  which  is  required  to  be  ex- 
posed to  view  in  the  office  of  the  court.     A  list  of  fees  How  ngn- 
was  accordingly  made  and  published  by  the  commissioners,  l^ted. 
This  still  forms  the  scale  according  to  which  the  officers  of 
the  Insolvent  Court  in  London  may  receive  fees.     By  the 
Idth  section  of  the  10  &  11  Vict.  c.  102  (which  transfers 
the  country  jurisdiction  of  the  Insolvent  Court  to  the  county 
court),  a  power  was,  however,  given  to  the  Secretary  of 
State,  with  the  consent  of  the  Commissioners  of  the  Trea- 
sury, from  time  to  time,  to  order  what  fees  shall  be  paid  to 
the  officers  of  the  county  court  for  duties  performed  by 
them  in  insolvent  cases.     In  accordance  with  this  provision, 
certain  fees  were  authorised ;  but  under  the  provisions  of 
sect.  79  of  19  &  20  Vict.  c.  108,  the  Commissioners  of  the 
Treasury,  with  the  consent  of  the  Lord  Chancellor,  by  an 
order  dated  the  2l8t  November,  1856,  have  directed  the 
following  fees  to  be  taken  :  (/) 

REGISTRAR'S  FEES. 

f.  d. 

On  lodging  the  petition,  including  the  doing  of  all  matters  Table, 

required  bj  statute  to  be  done  in  inaolrency  caaes,  except 
the  duties  for  which  fees  are  hereafter  given     -        -        -    10    - 
For  warrant  to  gaoler  to  bring  up  or  discharge  prisoner        -      1    - 
Forwarrant  of  attorney  executed  by  prisoner      -       -        -      2    6 
Insertion  in  the  Gazette,  sum  paid. 
For  etery  subpoena  --------2- 

For  office  copies  of  proceedings  (each  folio)        -        -        -      -    4 

N.  B. — ^When  an  office  copy  is  made  to  which  a  printed  form  is 
applicable,  printed  words  are  not  to  be  computed  by  rolio ;  but  paper 
and  print  will  be  charged  as  two  folios  8  d.,  whether  the  copy  be  of  a 
schedule  or  of  any  other  proceeding. 

No  other  fees  to  be  taken  by  the  registrar  in  insoWency  cases. 

HIGH  BAILIFFS  FEES. 

For  erery  copy  of  order  for  hearing  sent  to  each  creditor,  to 
the  amount  of  5  i.  and  upwards  (including  postage)  -        -      4    - 

ITo  other  fees  to  be  taken  for  the  high  bailiff  in  insolvency  cases. 

(e)  Rule,  88.  See  App.  to  the  registrars  and  high  bailiffo  for 
Part  I,  oiilt,  p.  76.  their  own  use. 

(/)  These  fees  are  recei? ed  by 

a2 


I  Fees  ofAttomeyi.  [InM)l- 

Pabt  II.        Attorney^  Fees.'] — The  attorneys  who  practise  in  the 
county  courts  are  attorneys  of  the  Insolvent  Debtors'  Court 


Attorneji'  -^  j^ndoQ^  being  admitted  by  that  court  to  practise  for  a 
particular  gaol.  Their  bills  of  cost  are  therefore  taxed  by 
the  officers  of  that  court.  The  following  is  the  scale  of 
costs  which  may  be  charged  by  attorneys,  prescribed  by  the 
Insolvent  Commissioners : 

TABLE  OF  ATTORNEYS'  PEES. 

• 

As  framed  hy  the  Ltmdtm  Court. 

$.  d. 
Table.          Attendances  in  prison ,  and  taking  instractions  for  peCitkni/and 

attendances  for  copy  of  caoaes         -        -        -        -        -      6  8 
Notice  to  gaoler  and  sernce       .-•-.•2- 

Drawing  and  ingrosfling  pedtiont  indndingpaichiiient-        -      3  - 

DapUcate  ditto  in  country  cases         -        -        -        -        -      2  — 

Preparing  and  attesting  estate  paper  in  duplicate          -        -      2  - 

Ditto,  if  second  page  written,  additional     -        -        -        .      1  . 

Obtafaiing  office  copy  of  precipe  (not  indnding  fee  paid)      -      3  4 
Attending  to  lodge  or  file  petition,  with  aooompanymg  docn* 

ments  ----------34 

Notice  for  appraisement  of  excepted  articles,  and  attendances      3  4 

Attendances  in  prison,  and  taking  instmctions  for  schedole  -      6  8 

Drawing  schedole  (per  folio  of  72  words)    -        -        -        -      »  8 

When  the  number  of  debtors  exceeds  twenty,  then 
for  the  excess  abore  twenty  per  folio,  only  44f.'— Tis., 
two  words  to  be  computed  as  one. 

Ingrossing  schedule,  per  folio    ----..~4 
Duplicate,  in  country  cases,  per  folio  -       -       -       -      -    4 

Fair  copy  for  prisoner,  if  required,  per  folio  -  -  -  -  4 
For  parehment  of  schedule,  with  printed  form  -  -  -  2  - 
Ditto,  each  additional  half-sheet  -  -  -  *  .  -  6 
For  paper  of  schedule,  with  printed  form  •  -  -  -  -  8 
General  balance  sheet  (common  case)  •  -  -  .  5  . 
Ditto,  per  sheet  additional  -•..-.26 
Ditto,  duplicate  in  country  cases  -  -  -  -  -  2  6 
Drawing  and  ingrossing  petition  and  affidavit  for  leave  to  file 
petition  or  schedole,  time  having  expired,  on  printed  form 
(common  case)  ...---.  -4- 
Ditto,  if  another  half-sheet  is  necessary  for  the  debtor  and 

creditor  account,  additional    ----.-IS 
All  attendances  relating  to  such  application         -        -        -      6    8 

N,B  — ^Where  the  court  directs  notice  to  creditors, 
subsequent  charges  will  be  further  allowed. 

Attending  at  prison,  reading  over  and  attesting  schedule       -      6    8 
Attending  to  file  schedule,  and  for  order  for  hearing    -        -      3    4 
Attending  insolvent  for  his  books,  &e.,  indorsing  the  aame^ 
and  lodging  the  same  at  the  office,  or  with  the  registrar  of 
the  county  court    --------34 

Advertisement  in  newspaper,  or  Dubtin  or  Edinburgh  Ga- 
xette,  including  all  payments  in  respect  of  the  same,  and 
fior  newspaper  or  gazette,  and  attendances        -        -        -    10    6 
Ditto,  if  more  than  one  such  advertisement  required,  for  the 
second-       -.--.---^8    — 


vency.}  Fees  of  Attorneys. 
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Copies  of  order  to  serre  or  annex,  and  examining,  each        .      -    4    

Attending  messengen  to  deliTer  order,  copies  for  serrice  and 
lists ;  and  for  Suir  return  (and  their  affidafits  in  country 
cases}  ----------34 

Por  all  lists  deliTered  to  messengers,  in  each  town  case         -      1    6 

Ditto    -    •    -    ditto    -    -    -    -   in  each  country  case     .      1    . 

Ditto,  in  respect  of  each  notice  specified  in  such  lists,  addi- 
tional -        -       •        -,-        -        -        -        -        --!• 

FOing  aifidaTits  of  service  with  adTcrtisements     -        -        -      3    4 

In  country  cases  to  be  charged  for  all  conveyances  of  docu- 
ments and  books,  with  expenses  and  attendances  besides,  as 
abbVe-mentioned   .----.--.76 

N,  B, — If  by  reason  of  the  small  number  of  cases  at 
any  place,  on  circuit  or  sessions,  either  alone  or  with 
other  cause,  the  above  allowance  shall  appear  not  to 
remunerate  an  attorney  for  the  parcels  connected  with 
the  petitions  heard  at  such  place,  the  taxing  officer 
may  make  further  allowance,  according  to  such  cir- 
cumstances* 

Searching  with  the  gaoler  for  new  detainers  •  -  -  2  6 
Searching  for  notice  of  opposition  in  town  cases  •  -  -  2  6 
Attending  court  on  days  of  bearing  -  -  -  -  -  6  8 
Drawing  and  ingrossing  affidavits  of  service  of  rules,  per 

folio -4 

Ditto,  other  affidavits  than  above  mentioned,  per  folio  -      -    8 

Taking  instructions  for  special  affidavits  -  -  -  -  3  4 
Taking  instructions  for  brief  for  prisoner  -  -  -  -  3  4 
Instructing  counsel  on  motion  -  •  -  -  -  -34 
Drawing  brief  for  prisoner,  per  ^eet  of  ten  folios  -  -  5  - 
Fair  copy  ditto,  per  sheet  of  ten  folios  •  -  -  -  2  6 
Attending  counsel,  court  on  motion,  and  other  necessary  at- 
tendance not  otherwise  mentioned  -  -  -  -  -  3  4 
Copy  and  service  of  rules  within  three  miles  of  the  General 

Post  Office   .-.- 3- 

Writing  and  sending  letters  when  absolutely  necessary  -      2    6 

Drawing  advertisements,  other  than  above  mentioned  -  -  2  6 
Fair  copy  ditto  for  printer  ..---.i- 

Bills  of  costs,  vrith  copies,  and  getting  same  taxed,  with  affi- 
davit, and  all  expenses  and  atten&nces  thereon  (but  not 
indnding  the  officer's  fee),  in  each  case  -        -        -        -      5    - 
Ditto,  on  forther  taxation  after  hearing        -        -        -        -      1    6 
Letters,  messengers,  stationery,  &c.,  not  otherwise  charged, 

in  each  town  case  •-••--.        -2- 
Ditto,  in  each  country  case        ......3. 
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Although,  as  we  have  seen,  none  of  the  proceedings 
before  the  hearing  take  place  in  the  county  court ;  nor  has 
that  court  jurisdiction  until  the  petition  is  referred  to  it  for 
hearing,  it  may  still  be  well  to  notice  shortly  the  necessary 
steps  to  be  taken  previous  to  the  hearing. 

Wlio  may  Petition.^ — Any  person  (a)  may  petition  who  Petition, 
is  in  actual  custody  (unless  he  has  obtained  a  medical  cer-  ^Tho  mav 
tificate  on  oath,  when  he  need  only  be  within  the  rules)  (5),  petition, 
within  the  walls  of  any  prison  in  England,  upon  any  pro- 
cess whatever  for  or  by  reason  of  any  debt,  damage,  costs, 
sum  or  sums  of  money,  or  for  or  by  reason  of  any  contempt 
of  court  whatsoever  for  non-payment  of  any  sum  or  sums 
of  money,  or  of  costs  taxed  or  untaxed,  either  ordered  to 
be  paid,  or  to  the  payment  of  which  such  person  would  be 
liable  in  purging  such  contempt,  or  in  any  manner  in  con- 
sequence or  by  reason  of  such  contempt  [c). 

Married  Women  and  Persons  of  unsound  Mind.'}-^  Manied 
Married  women  may  petition  (</) ;  so  may  persons  of  un-  women  and 
sound  mind,  by  others  on  their  behalf,  a  certificate  of  their  P«"<>"»  o^ 
insanity  being  first  obtained  from  a  magistrate  (e).  rmtk<^ 


(a)  Byl  Si  2  Vict.  c.  110, 8.36, 
detafaiing  crediton  may  alao  pe* 
tition.  The  jnrifldiction  of  the 
oo<inty  coart,  however,  applies 
only  to  thofle  caaes  where  the  in- 
solvent himself  petitions.     See 


10  &  11  Vict.  c.  102,  s.  10  ;  and 
Re  Scott,  11  L.  T.  69. 

(b)  l&2Vict.c.  110,  s. 38. 

(c)  lb.  s.  35. 
{d)  lb.  s.  101. 
(e)  lb.  s.  102. 


A  4 


8 


Time  of  Petitioning. 
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Part  ii. 


Inftnts. 


Crown 
debtors. 


Time  of 
petition- 
ing. 


Infants^ — The  insolyent  act  does  not  make  any  provi-> 
sion  as  to  infants ;  but  it  would  seem  that  an  infant  cannot 
petition,  since,  if  sued  on  the  warrant  of  attorney  signed  by 
him  on  the  adjudication,  he  might  plead  infancy,  and  so  his 
creditors  would  be  without  that  security  which  they  possess 
in  other  cases. 

Crown  Debtors.'] — Persons  who  are  in  prison  for  any 
debt  due  to  the  Queen,  or  for  any  debt  or  penalty  with 
which  they  stand  charg^ed  at  the  suit  of  the  Crown,  or  of 
any  person  for  an  offence  against  an  act  of  Parliament 
relating  to  the  public  revenue,  or  at  the  suit  of  any  sheriff 
or  public  officer  upon  any  bail-bond,  for  appearance  of  any 
person  prosecuted  for  such  offence,  cannot  be  discharged^ 
unless  three  of  the  Commissioners  of  the  Treasury  certify, 
under  their  hands,  their  consent  (/*).  Persons  imprisoned 
under  a  writ  of  capias  or  extent,  issued  to  re-imburse  sureties 
who  have  paid  debts  to  the  Crown,  can  only  be  discharged 
by  application  to  the  barons  of  the  Court  of  Exchequer  (^.) 

Time  of  Petit ioningJ} — The  insolvent  having  first  given 
notice  to  the  keeper  of  the  gaol  in  which  he  is  confined^ 
may  apply.  The  petition  must  be  made  within  fourteen 
days  next  after  the  commencement  of  the  actual  custody 
of  the  insolvent,  whether  within  a  prison,  or  the  rules  or 
liberties  thereof,  unless  the  court  permits  it  to  be  made 
later  (h).  In  order  to  obtain  such  permission,  a  rule  of 
court  provides  that  the  insolvent  must  support  this  appli* 
cation  by  affidavit  in  the  form  prepared  by  the  court,  in 
which  must  be  stated  his  deg^ree,  profession,  or  trade,  and 
last  place  of  abode,  the  time  of  his  first  arrest  in  the  action 
wherein  he  is  detained,  and  the  time  of  commitment  to  the 
prison  in  which  he  is  confined ;  together  with  a  statement 
of  all  monies  paid  or  spent,  and  of  all  property  spent,  sold, 
made  over,  assigned,  disposed  of,  or  in  any  manner  parted 
with  by  him  since  such  first  arrest,  and  in  what  manner  and 
to  whom ;  he  must  also  state  the  cause  of  his  not  having 
sooner  presented  such  petition.  The  application  must 
be  made  by  petition,  with  the  affidavit  and  the  gaoler's 
certificate  annexed ;  there  must  also  be  annexed  such 
accounts  in  writing  of  the  insolvent's  estate  and  effects  as  in 
all  cases  are  required  by  the  10th  rule  of  court  (t)  to  be 
filed  with  the  petition,  which  account  must  be  verified  by  the 
affidavit ;  and  on  such  application  being  granted,  a  duplicate 
of  the  account  must  be  delivered  to  the  officer  of  the  court 


(/)  1  &  2  Tict.  c.  110, 1.  103. 
By  12  &  13  Vict  o.  89,  two  com- 
miiaioners  are  tuffident. 


(^)  1  &  2  Vi<!t.  c.  110,  s.  104. 
(A)  lb.  1.  35. 
(0  Po$t. 
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at  the  time  of  filing  the  petition.     The  gaoler's  certificate  is  Crap.  n. 
transferred  to  the  petition  (A).  


Contents  of  Petition.^ — The  petition  must  state  the  time  ContmitB 
and  place  of  the  insolvent  s  first  arrest  in  the  cause  or  causes  ^  P^tltioii. 
in  which  he  is  detained,  and  the  time  of  his  commitment  to 
the  prison  where  he  is  confined ;  and  also  any  changes^  if 
any,  of  his  prison,  and  their  manner ;  and  also  the  name  or 
names  of  the  person  or  persons  at  whose  suit  or  prosecution 
he  is  detained ;  also  the  amount  of  the  deht  or  sums  of 
money  and  costs,  as  far  as  they  are  ascertained ;  and  must 
declare  that  he  is  willing  that  his  estate,  real  and  personal, 
shall  he  vested  in  the  provisional  assignee.  The  description 
of  the  insolvent  should  he  accurate,  and  should  correspond 
with  that  in  the  schedule,  as  to  which  see  post,  p.  20.  If 
necessary,  the  judge  of  the  county  court  has  power  to  direct 
that  the  schedule  shall  be  amended  (Q.  He  has  no  power, 
however,  to  order  that  the  petition  shall  be  amended. 

Signature  and  FUing.'] — The  petition  must  be  signed  Signature 
by  the  prisoner,  and  fiM  in  the  court  (m).  ^^  *^- 

Further  Mequirements.] — The  above  forms  are  required  Further 
by  the  statute.  To  these  the  Insolvent  Debtors*  Court  has  JJ^StT" 
by  its  rules  added  the  following  requirements. 

The  petition  must  be  signed  in  the  presence  of  and 
attested  by  the  attorney  of  the  prisoner,  or  the  keeper  of  the 
gaol  (n).  There  must  also  be  filed  with  it  a  certificate  from 
the  gaoler  of  the  day  or  days,  and  cause  or  causes  of  the 
prisoner's  detainers  (o). 

Retainer  and  Estate  Paper. "l — There  must  also  be  filed  Retainer 
with  the  petition  the  insolvent's  retainer  of  his  attorney  (p).  ^^  "*^ 
The  insolvent  must  also  file  an  account  in  writing,  in  the  P*^^* 
form  prepared  by  the  court,  signed  by  the  insolvent,  and 
attested  by  his  attorney,  or  by  the  keeper  of  the  gaol,  of  all 
his  real  and  personal  estate  and  effects  then  in  his  possession, 
or  under  his  control,  stating  their  value ;  and,  if  liable  for 
rent,  stating  the  landlord's  name  and  the  particulars  of  his 
demand,  in  order  that  such  property  may  be  duly  ascertained 
and  given  up  to  the  provisional  assignee.     This  account 
must  be  signed,  attested,  and  filed  in  duplicate  {q).    The  Act  of 
filing  the  petition  is  an  act  of  bankruptcy  (r).     It  is  said  to  ^"^^ 

{k)  Roles  and  orden  of  the  (o)  Role  6. 

InaoWent  Court.    Rule  11.  (j»)  Riile2. 

(/)  PoMt,  p.  20.  {q)  Rale  10. 

(«)  1  &  2  Vict.  c.  110,  s.  35.  (r)  1  &  2  Vict  c.  110,  8. 39. 
(»)  Rule  5. 
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Creditor^  Amgnetf. 


[/moI- 


Paet  II.  be  filed  not  when  it  is  first  delirered  to  the  oAeer,  hot  when 
it  reaches  its  proper  place  of  custody  (*). 


Phyvinoiiftl 

aisignee. 


Provisional  Astignee.'] — The  provisional  assignee  is  an 
officer  of  the  Insolvent  Court,  appointed  by  the  court.  It 
is  his  duty  to  take  possession  of  all  the  real  and  personal 
estate  of  the  insolvent  (t).  After  the  vesting  order  is  made, 
he  must  sell  all  the  personal  effects  of  which  he  takes  pos- 
session, and  must  account  for  the  produce  to  the  court  (ti). 
Before  the  appointment  of  creditors'  assignees,  he  may  sue 
in  his  own  name,  if  the  court  so  orders,  for  recovering, 
obtaining,  and  enforcing  any  estates,  debts,  effects,  or  rights 
of  the  insolvent.  Property  vested  in  him,  on  his  death, 
resignation,  or  removal,  goes  to  his  successor  in  office  (v). 


Creditors'  Creditor^  Assignees.'] — Creditors'assignees  are  appointed 
auigDeet.  '\yy  {^^  court  (x).  They  will  be  appointed,  if  expedient,  at 
any  time  after  the  vesting  order  is  made  (^).  Parties 
applying  for  their  appointment  may  take  into  the  office  of 
the  Insolvent  Court  vouchers  showing  the  wish  of  the 
majority,  or  other  portion  of  the  creditors,  and  appointments 
will  be  made  in  compliance  with  the  desire  of  the  majority, 
unless  some  reason  appears  to  the  contrary  (y).  It  has  be^ 
much  doubted  whether  the  county  court  has  power  to  appoint 
assignees  (2) ;  the  Insolvent  Court  will,  however,  attend  to 
any  nomination  made  by  the  judge  of  the  county  court  (a). 
The  judge  should  therefore  at  the  hearing,  upon  the  appli- 
cation of  creditors,  nominate  a  fit  person  to  be  assignee ; 
which  nomination  being  sent  to  the  court  in  London,  the 
appointment  will  be  made  by  that  court.  If  no  application 
for  the  nomination  of  an  assignee  is  made  at  the  hearing, 
any  creditor  may  apply  subsequently  to  the  court  in  London 
to  be  appointed  assignee. 

So  soon  as  the  creditors'  assignees  have  signified  to  the 
court  their  acceptance  of  the  appointment,  all  the  estate. 


(t)  Osriiek  T.  SttMtter,  9  Bing. 
46. 

(0  1  &2Vict.  cUO,  §.42. 

<«)  Rule  26. 

(e)  l&2Vict.c  110,1.42. 

(«)  lb.  I.  45. 

(y)  Role  25. 

(r)  See  the  judgment  of  Mr. 
Commissioner  Law,  Re  Oarwide^ 
15  L.  T.  347t  where  mch  en  ap- 
pointment was  hdd  void.  Mr. 
Commissioner  Hairis  was  of  the 
seme  opinion.  The  Chief  Com- 
misiloner     dissented,     however, 


from  this  view,  and  Mr.  Commie- 
sioner  Phillips  even  refused  to 
appoint  in  cases  which  had  beok 
referred  for  hearing  to  a  coontj' 
court.  See  also  in  Rt  Howe,  17 
L.  T.  270,  in  which  Mr.  Com- 
missioner  Phillips  adhered  to  the 
view  he  expressed  in  the  former 


(«)  In  analogy  to  nominatimis 
by  jttftioet  of  Berwick,  under 
Rule  25.  See  also  Re  Gervtfe, 
tmie. 
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effects,  rights,  and  powers  of  the  insolvent,  vested  in  the  Chap,  ii. 

provisional  assignee,  immediately  by  virtue  of  their  appoint- 

ment  vest  in  them  without  any  conveyance  or  assignment, 
in  trust  for  the  benefit  of  the  creditors  (6).  The  appoint- 
ment  is  entered  of  record,  and  the  assignees  are  officers  of 
the  conrt  {h\  A  certified  copy  of  the  order  and  appoint- 
ment is  evidence  thereof  (c)»  The  creditors'  assignees  may 
sae  in  their  own  name  m  the  same  way  as  the  provisional 
assignee,  and  may  make  composition  for  debts,  and,  by  con- 
sent in  vrriting  of  the  major  portion  of  the  creditors,  may 
submit  differences  to  arbitration  {d). 

Actions  or  suits  do  not  abate  by  the  death  or  removal  of  Suits  do 
an  assignee,  but  the  name  of  the  surviving  or  new  assignee  ^^^^^ » 
TBoaji  by  permission  of  the  court  in  which  the  action  or  suit  ^^^^^    ^ 
is  brought,  be  substituted  (e) ;  if,  however,  no  new  assignee 
is  appointed,  a  person  who  has  a  claim  against  the  insolvent, 
but  who  has  not  proved  under  the  insolvency,  may  sue  the 
executors  of  the  deceased  assignee  (f). 

Vesting  Order.'] — Upon  the  filing  of  the  petition  the  Vesting 
court  ma£:es  an  order  that  all  the  estate,  real  and  personal,  <^^* 
and  effects  of  the  prisoner,  both  within  the  realm  and  abroad 
(except  his  and  hU  family's  wearing  apparel,  bedding,  and 
other  necessaries,  and  his  working  tools  and  implements, 
not  exceeding  in  all  the  value  of  20/.},  and  all  his  future 
estate,  right,  title,  interest  and  trust  in  or  to  any  real  and 
personal  estate  and  effects  here  or  abroad,  which  he  may 
purchase,  or  which  may  revert,  descend,  be  devised  or 
bequeathed,  or  come  to  him  before  he  obtains  his  full  dis* 
charge,  either  by  adjudication  or  otherwise,  and  all  debts 
due  or  growing  due  to  him  before  such  discharge,  shall  be 
vested  in  the  provisional  assignee  (g). 

Chattels  which  are  of  value  to  the  insolvent,  but  of  no 
value  to  his  assignees,  such  as  diplomas  conferring  medical 
degrees,  and  certificates  from  medical  instituUons  and  prac- 
titioners, do  not  pass  to  the  assignees  (A). 

After  the  making  of  the  vesting  order  the  prisoner  cannot 
be  discharged  out  of  custody  as  to  any  action,  suit,  or  pro- 
cess cancemm^  claims  respecting  which  adjudication  can  be 
made,  by  supersedeas^  judgment  of  non  proh  or  judgment 
as  in  case  of  nonsuit  (f) ;  nor  after  the  making  of  the  vest- 

(»)  1  &  2  Vict  c.  110,  9.  45.  B.  790. 

(e)  lb.  s.  46.  (t)  1  &  2  Vict.  c.  110,  •.  41. 

(iX)  lb.  •.51.  This  applies  only  to  supertedeas 

(e)  lb.  g.  53.  ftt  common  law ;  therefore,  the 

(/)  Fulchtr   V.    HaweU,    11  power  of  discharging  nnder  the 

Sim.  11.  40  Geo.  3,  c.  123,  ia  not  affected 

•  (y)  1  &  2  Viet,  c  110,  s.  37.  by  it.    ChewY.  Lye,  5  M.  &  W. 

(h)  Kemoi  ▼.  CaWin,  2  £.  &  388. 
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Debts  due  to  Insolvent. 


[Insol-' 


Effect  of 

Testing 

ordBT* 


ing  order  is  a  creditor  of  the  insolvent  bound,  on  his  ten* 
dering  the  debt  and  costs,  to  receive  it,  or  to  assent  to  hia 
discharge  from  custody,  since  were  the  creditor  to  do  sOy 
he  would  be  obliged  to  refund  it  to  the  assignee  (A). 

Effect  of  Vesting  Order.] — The  vesting  order  operates 
in  the  same  way  as  the  assignment  under  the  former  Insol- 
vent Act  (7  Geo.  4,  c.  57)  did.  It  has  no  retrospective 
effect  like  the  appointment  of  assignees  in  bankruptcy,  nor 
does  it  operate  as  a  sale  In  market  overt  (/).  Subject  to 
some  exceptions  to  be  mentioned  presently,  it  clothes  the 
provisional  assignee  with  such  rights  only  as  are  possessed  by 
the  insolvent  himself  at  the  time  it  is  made  (m).  The  title, 
however,  of  any  subsequent  assignee  relates,  on  his  accept* 
ance  of  the  appointment,  to  the  date  of  the  vesting  order  (n). 

The  effect  of  a  discharge  of  the  insolvent  out  of  custody 
by  the  detaining  creditor  will  be  found  postf  p.  18. 

Income  of  Income  of  Clergyman  or  Oovemment  Officer.] — ^Where 
dergyman  ^jj^  insolvent  is  a  beneficed  clergyman  or  curate,  the  as- 
ro^^^*  sig^ees  may  not  take  the  income  of  the  benefice  or  curacy, 
but  must  apply  for  a  sequestration  (n) ;  nor  in  the  case  of 
an  officer  in  the  army  or  navy,  or  other  person  employed 
by  government,  can  they  take  his  pay  until  the  court  has 
communicated  with  the  commissioners  of  the  department  in 
which  he  is,  and  they  have  consented  (o).  An  annuity 
gpranted  to  a  commissioner  of  bankruptcy  under  the  1  &  2 
Will.  4,  c.  56,  and  5  &  6  Vict  c.  122,  is  not  within  the 
exception,  but  passes  to  the  assignee,  since  the  office  is  not 
one  in  the  service  of  the  Queen,  and  such  a  pension  is  a 
mere  compensation  for  loss  of  salary  ( j>). 


Debts  due       Debts  due  to  Insolvent."]  —All  debts  accruing  due  to 
toJnsoU      the  insolvent  between  the  date  of  the  vesting  order  and  the 
final  discharge,   pass  to  the  assignee  (^).     The  assignee 


vent. 


(i)  Drwry  r.  Howwfield,  11 
A.  &  £.  101 ;  HoUiM  v.  Bryant, 

5  S.  N.  R.  505. 

(0  Vorie  ▼.  Brovm,  10  M.  & 
W.  78,  which  decided  abo  that 
the  proper  endence  of  the  date 
of  the  Testing  order  is  the  adju- 
dication. 

(m)  Sims  t.  Simpwon,  1 B.  N.C. 
306  ;  WoodUmd  v.  FuUer,  11  A. 

6  E.  859.  See  the  judgment 
of  Tindal,  C.  J.,  in  Stmt  t. 
Sm^ton,  where  the  difference  in 
this  respect  between  bankruptcy 
and  inaolTency   is   ?ery   dearly 


pointed  out. 

(n)  1  &  2  Vict.  c.  110,  8.  55. 
Biihop  ▼.  Hatch,  1  A.  &  £.  171 ; 
Watte  T.  Bishop,  1  C.  M.  &  B. 
507;  Smith  ▼.  WethmU,  17 
L.  J.,  a  B.,  57.  S.  C,  12  Jur. 
53. 

(o)  1  &  2  Vict  c.  110,  s.  56. 

Ip)  Spooner  t.  Payne,  4  Ezr. 
138.  S.  C,  18  L.  J.,  Exr.,  401. 
See  also  the  same  point  decided 
in  Equity.  Spooner  t.  Papu^ 
16  Jnr.  367. 

iq)  Ford  v.  ZMte,  6  S.  N.  R» 
192. 
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cannot,  however,  recover  for  work  done  daring  tliat  period  Chap.  it. 

by  tbe  insolvent  for  his  necess&ry  maintenance  (r).  

An  insolvent,  generally  speaking,  has  not  such  an  interest 
in  property  assigned  to  his  assignees  as  to  entitle  him  to 
enter  into  any  litigation  respecting  it  (s).  He  has,  however, 
an  insurable  interest  in  it  (t),  and  it  has  been  held  that  an 
insolvent  may  sue  for  a  debt  which  accrues  due  to  him  after 
the  vesting  order,  and  before  his  final  discharge,  unless  the 
provbionid  assignee  interferes  (u). 

Causes  of  Action,^ — With  respect  to  causes  of  action.  CauwB  of 
Those  which  relate  to  and  affect  the  personal  estate  of  the  action, 
insolvent)  pass  to  his  assignees  (<?) ;  those»  on  the  other 
hand,  which  touch  the  person  only  of  the  insolvent,  such 
as  an  action  for  false  imprisonment  or  seduction,  do  not 
pass  to  his  assignees,  but  the  insolvent  himself  may,  not- 
withstanding his  insolvency,  sue  for  them  (rv). 

Property  held  as  Trustee."] — The  assignee  can  only  Property 
take  such  property  as  the  insolvent  is  entitled  to  equitably  held  as 
as  well  as  legally  (a?) ;  where,  therefore,  the  insolvent  had  *""■**•• 
agreed  to  assign  specific  goods  as  a  security  for  money  ad- 
vanced, and  a^erwards  actually  assigned  them,  the  assignee 
was  held  not  entitled  to  them,  though  the  assigrnment  itself, 
being  voluntary,  would  have  been  void  had  it  not  been  for 
the  previous  agreement  (^). 

Goods  in    Order  and  Disposition  of  Insolvent.]  —  Goods  in 
Goods  in  the  order  and  disposition  of  the  insolvent,  with  ^^  fj* 
the  consent  of  the  true  owner,  and  of  which  the  insolvent  is  of^J^?^** 
the  reputed  owner  (except  ships  and  shares  thereof  trans-  yent 
ferred  as  security  for  a  debt),  vest  in  the  assignees  {z). 


(r)  WiUiam»  ▼.  Chamben,  10 
Q.  B.  337.  S.  C,  11  Jur.  798. 
BlKoti  ▼.  Clayton,  16  Q.  B.  581. 
S.  C,  20L.J.,  Q.B.,217. 

(•)  Soe^ort  y.  Batiersby,  2 
H.  of  liords*  Cases,  388.  But  see 
Wearing  ▼.  BUis,  25  L.  J.,  Ch., 
248.  S.  C,  on  appeal,  20  Jnr. 
1149,  in  which,  after  the  Testing 
order,  the  creditors  compoonded 
with  and  released  the  insolvent, 
bnt  no  re-Testing  order  was  made ; 
it  was  held  that,  there  being  an 
admitted  snrplns  of  the  debtor's 
estate,  he,  or  any  one  claiming 
under  him,  might  sae  in  Equity 
for  a  dedsration  that  a  person  to 
whom  the  assignees  had  assigned 


was  a  trustee  of  the  insolvent. 

(0  Marka  ▼.  Hamiiton,  7  Ezr. 
323. 

(« )  Jaei$on  ▼.  Bumham,  8  Ezr. 
173.    8.  C,  22  L.  J.,  Eir..  13. 

(v)  Stanton ▼.  Collier,  3 E.  && 
274.  See  also  Beckham  t. Drake, 
2  H.of  L.  Ca.579. 

(w)  Wetherell  t.  Julius,  10 
C.  B.  267 ;  Rogers  ▼.  Spence, 
12  C.&  F.  700 ;  Brewer  ▼.  Dew, 
IIM.&W.  625. 

(«)  Garry  ▼.  Sharratt,  10  B. 
&  C.  716;  Sime  r,  Thomas, 
12  A.  &  E.  536. 

(y)  Moggi.BakertZM.ScVf. 
195. 

(x)  l&2rict.c.llO,B.57. 
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Ooods  in  Order  and  Disposition  of  Insolvent.  [Insole 


Pakt  II.    This  section  is  substantially  the  same  as  the  72d  section  of 

the  Banknipt  Act,  6  Geo.  4,  c.  16,  re-enacted  in  sect.  125 

of  the  12  &  13  Vict.  c.  106.     The  cases  decided  on  this 
are  therefore  directly  in  pomt.     To  bring  a  case  within  this 
section  there  must  be  a  real  owner  distinct  from  an  apparent 
owner,  and  the  real  owner  must  consent  to  the  i^parent 
ownership  as  such  (a).     If  goods  therefore  be  bought  by 
an  insolvent  with  the  fraudulent  intention  of  nerer  paying 
for  them,  the  section  does  not  apply  (b) ;  nor  does  it  apply 
to  the  goods  of  an  infant  who  is  incapable  of  giring  his 
consent  (c).     The  goods  of  a  woman  married  to  and  living 
with  an  insolvent,  who  had  a  former  wife  living,  were  held 
not  to  pass  to  the  assignees,  she  being  ignorant  of  his  former 
marriage;  but  it  would  have  been  otherwise  if  she  had 
known  that  fact,  and  still  permitted  the  goods  to  remain  in 
his  possession  (d).     Goods  left  in  the  possession  of  a  bank- 
rupt by  his  assignees  are  within  this  section  (e).    If  there 
be  a  known  custom  in  a  particular  trade  for  a  party  carry- 
ing it  on  to  hire  from,  other  persons  a  part  of  his  implements 
or  means  of  conducting  the  business,  he  cannot  be  considered 
as  the  reputed  owner  of  such  goods ;  these  therefore  do  not 
pass  to  his  assignees  (y*).     In  such  a  case  nobody  is  de- 
ceived.    Still  less  does  ^he  section  extend  to  the  case  of  a 
factor  who  has  possession  of  other  men's  goods,  merely  as 
trustee,  or  under  a  bare  authority  to  sell  for  the  use  of  his 
principal  (^),  unless  he  has  sold  the  goods  and  received  the 
proceeds  in  cash  before  the  insolvency  (h).     Where  A.,  in 
contemplation  of  marriage,  assigned  furniture  to  trustees  to 
the  separate  use  of  his  intended  wife ;  and  after  the  mar- 
riage A.  became  bankrupt,  the  settled  furniture  being  then 
in  the  house  in  which  he  resided  with  his.wife ;  it  was  held, 
that  the  furniture  was  not  at  the  time  of  the  bankruptcy 
in  his  order  and  disposition  with  the  consent  of  the  true 
owners  (t).    Money  or  goods  entrusted  to  an  insolvent  for 
a  particular  purpose  are  not  within  this  section  (A).     Nor  is 
any  kind  of  property  to  which  the  insolvent  is  not  equitably 


(a)  Per  Parke,  B.,  in  Load  v. 
Oreent  15  M.  &  W.  216. 

(*)  lb. 

(el  Ff fi«r  T.  au2el/,  3  Era.  88. 
(d)  MUler  v.  Demetz,  1  Moody 
&  R.  479 

(f)  BiOUr  V.  Hoi9on,  4  B.  N. 
C.  290. 

(/)  Watttmr,  Peaeke,  1  B.  N. 
C.  327. 

(g)  Whitfield  ▼.  Brand,  16  M. 
&  W.  282.  See  alio  HamiUon 
T.  Bell,  10  Exr.  545.  S.  C,  24 
L. /..Bar.,  45.  In  this  cases  dock 


which  had  been  told  by  the  in- 
BoWent  was  left  io  his  posseMioQ 
by  the  vendee  to  be  deaned.  It 
was  heU  that  this  did  not  pass  to 
the  aasgnees. 

(A)  Seoii  ▼.  Surman,  Willea, 
400. 

(t)  Siwmtane  v.  Sdwmrdif  16 
M.  &  W.  838. 

{k)  Tooke  ▼.  HolUmgwarik^  5 
T.  R.  215;  2  H.  BL  501 ;  TeoMy 
▼.  Milme,  2B.  &A.  683;  Oilm 
V.  PerUm,  9  East,  12. 
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as  weQ  as  legally  entitled ;  the  assignor  therefore  of  a  chose  Chaf.  ii. 

in  action,  who  is  insolventy  maj,  after  the  date  of  the  vest- 

ing  order,  sne  the  debtor  for  the  benefit  of  the  assignee  (/) ; 
bait  in  order  to  prevent  such  chose  in  action  being  still  con- 
siderad  within  the  order  and  disposition  of  the  insoWoity  it 
is  necessary  that  the  notice  of  the  assignment  should  have 
been  given  to  the  debtor  before  the  vesting  order  was 
made  (m).  Questions  of  this  kind  most  commonly  arise  on 
policies  of  insarance,  and  they  nsually  turn  upon  the  suffi* 
deney  of  the  notice  of  assignment  (n) ;  it  is  enough  if  the 
assignee  has  done  all  he  can  to  give  notice,  though  diffi- 
culties o[  time  and  space  have  prevented  his  notice  being 
received  before  the  vesting  order  (o).  A  symbolical  delivery 
of  goods  by  the  insolvent  will  be  sufficient  to  prevent  this  . 
section  from  applying,  if  that  be  the  best  delivery  of  which 
the  nature  of  the  goods  will  admit  (p).  The  words  of  the 
section  being  confined  to  goods  and  chattels,  it  does  not  in- 
clude chattels  real  or  things  attached  to  the  freehold  (q). 

Fraudulent  Warrants  of  Attorney.] — Fraudulent  war-  Frandvlent 
rants  of  attorney  made  by  the  insolvent  to  creditors  are  warrants  of 
void  against  the  assignees,  the  provisions  of  the  3  Geo.  4,  *^"^^- 
e.  39,  being  extended  to  them  (r).  By  that  act,  if  after 
twenty-one  days  from  the  execution  of  a  warrant  of  attorney, 
a  commission  of  bankrupt  issues  against  the  person  exe- 
cuting it,  the  warrant  is  void  unless  it  has  been  filed  in  court, 
or  judgment  has  been  signed,  or  execution  issued  within 
that  time.  This  cannot  be  read  as  judgment  signed  and 
execution  issued ;  therefore  where  a  party  became  bankrupt 
more  than  twenty-one  days  after  giving  the  warrant  of  at- 
torney, and  the  warrant  had  not  been  filed,  but  judgment 
was  signed  within  twenty-one  days  after  its  execution,  a 
fi'fcu  under  such  judgment  was  held  to  be  valid  against 
assignees,  though  not  issued  until  more  than  twenty*one 
days  from  the  execution  («)• 

Warrants  of  Attorney  y  if  c.  may  not  be  acted  on."] — Warrants 
Warrants  of  attorney,  cognovits,  and  bills  of  sale,  altiiough  ^^'^'^^'^^t 
given  for  a  good  consideration,  may  not  be  put  in  force  by  ^^j^on. 
seizure  or  sale  of  the  insolvent's  property  after  his  impri- 
sonment has  commenced ;  but  the  holder  must  come  in  with 

(I)  Whtek  V.  Keeity,  1  T.  R.  (p)  ManUm  t.  Moore,  7  T.  R. 

fil9  fi7 

(«)  Bmei  v.  I«c  1  A.  Si  E.  804.  (q)  Aichb.  Bt.  Law,  244  (lOth 

(a)  See  the  CMet  collected  in      edit.) 


Archb.  Bt.  Law;  and   OaU  ^.  (r)  1  &2  Vict-e.  110,  8.  60. 

Umit,  9  aB.  730.  (t)  Oroen  t.  Wood,  7  Q.  B. 

(o)  Belcher  v.  Bettamy,  2  Eacr,  1 78. 
303. 
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Voluntary  Preference. 


[Insol- 


Pabt  fi.   the  crediton  (/).     A  bill  of  sale,  howeyer,  to  be  witfam  this 

proYision,  must  be  one  which  is  not  absolute,  but  which 

requires  the  person  to  whom  it  is  given  to  do  some  act  in 
order  to  complete  his  title ;  for  the  statute  does  not  intend 
to  interfere  with  the  right  of  one  who  has  become  absolute 
owner  of  the  property  before  the  imprisonment  («)• 

YolonUry  Voluntary  Preference.] — Voluntary  conreyancet  made 
preference,  y^j  ^}|^  insolvent  before  or  after  imprisonment,  are  fraudu- 
lent and  void  against  the  assig^nees ;  this  is  not  so,  however* 
unless  they  are  made  within  three  months  before  the  com- 
mencement of  the  imprisonment,  or  with  the  view  or  inten- 
tion of  petitioning  (v). 
"Wliat  if  a  In  onler  to  constitute  a  voluntary  assignment  or  pajrment 
volontmrj  within  the  meaning  of  the  statute,  it  must  be  shown  to  have 
preference.  Qfig^Qnted  in  a  voluntary  act  on  the  part  of  the  insolvent ; 
if  it  is  made  in  consequence  of  a  bond  fide  demand  by  the 
creditor,  although  there  is  no  actual  pressure  by  him,  it  is 
not  '^  voluntary "  {w).  An  assignment  made  after  the 
commencement  of  the  imprisonment,  or  within  the  three 
months,  is  void,  although  it  is  of  all  the  insolvent's  property, 
for  the  benefit  of  all  his  creditors,  if  there  be  no  pressure  or 
new  consideration  (x).  It  is  void,  though  made  long  before 
the  imprisonment,  iiP  made  with  the  intention  of  petition- 
ing (^);  but  not  otherwise  (z).  The  fact  of  a  judgment 
having  been  suffered  by  default  does  not,  in  the  absence  of 
collusiouj  make  it  void  if  there  was  a  bond  fide  debt  (a). 
Where  a  conveyance  is  made  to  a  creditor  for  a  conside- 
ration sufficient  in  itself  to  justify  it,  it  b  valid,  though  part 
of  the  consideration  is  a  pre-existing  debt  (6).  Where, 
however,  there  is  no  new  consideration,  it  is  not  the  less 
voluntary  because  the  person  to  whom  it  is  made  has  called 
on  the  insolvent  for  an  additional  security  (c).     A  oonvey- 


(0  1  &  2  Vict.  c.  110,  8. 61. 

(  u)  Hunt  ▼.  JRoMni ,  2  O.  &  D. 
646 ;  Hardy  t.  Ttngey^  5  Eir. 
294  ;  8.  C,  19  L.  J.,  £zr.,  233. 
See  alflO  the  similar  proriaion  con- 
tained in  the  Protection  Actt, 

JMW/. 

(o)  1&2  Vict.  cUO,  S.59. 

(w)  Dot  ▼.  Gmeit,  2  C.  M.  & 
R.  579 ;  Mogg  v.  Baker,  4  M.  & 
W.  348 ;  Reynard  t.  Kobineon, 
9  Bing.  717.  See  aimilar  deci- 
aioni  upon  fraodnlent  preference 
in  bankruptcy,  C&ok  ▼.  Pritehard, 
6  S.  M.  R.  34 ;  Van  Coiieel  t. 
Booker,  2  Exr.  691 ;  OrMkam  t. 
Furber,  14  C.  B.  410.  8.  C, 
23L.J.,  C.F.,  51. 


(x)  Binne  r,  Tbweey,  7  A..  &  B. 
869;  TAompion  t.  Jaekeon,  4 
S.N.R.234;  Jacteonr.Tkamp- 
son,  2  Q.  B.  887. 

(y)  Beekew.  SmUh,  2  M.  & W. 
191.  See,  however,  Tkoytee  v. 
Hobbi,  21  L.  J.,  Ezr.,  340,  and 
poet. 

(s)  Damee  v.  Aeoeke,  2  C.  M* 
&  R.  461. 

(«)  Thorpe  t.  E^fre,  1  A.  &  E. 
926. 

(Jb)  Margaremm  v.  Sartom,  1 
Y.acCb2bi  Kmgktr.Fergmatom, 
5  M.  &  W.  389. 

(c)  ffarriee  t.  Uogd,  6  Beav* 
426. 
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ance  which    is    fraudulent  against    the  creditors^   under  Chap.  ii. 
Id  Eliz.  c.  6,  is  void  also  against  the  assignees  {d),  

Stock,] — SUn^,  of  which  the  insolvent  is  possessed  in  Stock. 
the  funds  or  any  puhlic  company,  may  he  transferred  to  the 
assignees  hy  order  of  the  Insolvent  Court  (e). 

Leases,] — ^Where  the  insolvent  is  entitled  to  a  lease,  or  Letaei,  «nd 
agreement  for  a  lease,  the  assigpaees  may  elect  whether  or  ■grewnents 
not  they  will  accept  it  (y ).  They  are  allowed  a  reasonahle  ®'  ®***' 
time  to  make  their  election,  and  will  not  be  held  to  have 
accepted  it  by  merely  taking  steps  to  make  it  productive, 
but  must  do  some  unequivocal  act  which  manifests  their 
intention  {g).  An  insolvent  lessor  cannot,  however,  con- 
tinue to  exercise  the  right  of  a  landlord,  as,  for  instance, 
to  eject  an  occupier,  although  the  assignee  has  never  done 
any  act  to  show  his  acceptance  or  refusal  of  the  lease  (A). 
If  the  assignee  accept  the  lease  or  agreement,  the  insolvent 
is  discharged  as  to  future  rent,  conditions  or  covenants ; 
if  they  decline  to  determine,  on  being  required  so  to  do, 
whether  or  not  they  will  accept  it,  the  lessor,  or  person 
agreeing  to  make  the  lease,  may  apply  to  the  Insolvent 
Court,  praying  that  the  assignees  may  either  accept  it  or 
deliver  it  up  together  with  the  premises  ;  and  the  court  may 
make  such  an  order  as  is  meet  and  just  under  the  circum- 
stances, which  order  is  binding  on  both  parties  (i )• 

Real  Estate  and  CopyhoUL] — The  duties  of  the  assig-  Real  eitate 
nees  as  to  the  sale  of  real  estate  are  regulated  by  sect  47  of  and  copy- 
1  &  2  Vict.  c.  110  {k)j  where  will  be  found  also  the  method  ^<>^^- 
by  which  they  may  surrender  copyhold  or  customary  estate 
belonging  to  the  insolvent.    The  directions  there  given  are 
not  mandatory,  but  only  directory  ;  the  assignees  therefore 
are  not  bound  to  act  upon  them  (/).     So,  although  they  do 
not  strictly  comply  with  the  manner  of  selling  the  real  estate 
which  the  creditors  prescribe  under  that  section,  the  con- 
tract is  not  void  (m). 

Tenancy  at  Will.'] — Where  a  tenant  at  will  becomes  Tenancj  «l 
insolvent,  the  tenancy  is  determined  by  the  vesting  order,  will. 

(d)  Doe  V.  Bidi,  11  M.  &  W.  (t)  1  &  2  Vict.  c.  110,  s.  50. 

531.  (i)  App.  p.t  9.     The  sale  of 

(«)  1  &  2  Viet  c.  110,  8.  54.  an  inaolvent'a  property  by  his  aa- 

(/)  lb.  a.  50.  aig^neea  is  not  rabject  to  auction 

(g)  IAMd$ag  t.  Lambert ^   12  duty.    See  1  &  2  Vict.  c.  110, 

Moore,  209.    S.  C,  2  C.  &  P.  s.  116. 

526.  (/)  Cole  ▼.  Coiee,  6  Beav.  517. 

(k)  J)o€r,Andreweit2C,StV.  (m)  Wright   v.   Mmmder,  4 

593 ;  4  Bing.  348.  Beav.  512. 
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Part  ii.    So  where  a  party  creates  a  tenancy  at  wiU,  and  afterwards 

becomes  insolvent,  the  Testing  order,  with  knowledge  thereof 

by  the  tenant,  is  a  determination  of  the  tenancy,  and  if  the 
tenant,  after  such  information,  continues  in  possession,  he 
may  be  treated  as  a  trespasser  (n). 

Powers.  Powers,"] — All  powers  which  are  vested  in  the  insolvent 

for  his  own  benefit  (except  the  right  of  nomination  to  a 
vacant  ecclesiastical  benefice),  are  vested  in  the  assignees, 
and  may  be  executed  by  them  (o). 

Distress  for  Distress  for  Rent,"} — No  distress  for  rent  levied  after 
rent  the  arrest  or  other  commencement  of  the  imprisonment, 

upon  the  goods  of  the  insolvent,  is  available  for  more  than 
one  year's  rent  accrued  prior  to  the  making  of  the  vesting 
order ;  the  landlord  or  person  to  whom  the  rent  is  due 
may,  however,  prove  for  the  overplus  of  the  rent  doe,  for 
which  the  distress  is  not  available,  and  is  entitled  to  all  the 
rights  of  a  creditor  as  to  that  amount  (p). 

Acts  of  Acts  of  Assignees  validj  though  Petition  dismissed.']--^!! 

usignees  the  petition  is  dismissed,  the  vesting  order  is  avoided  ;  all 

^^*  acts,  however,   done   by   the   assignees,   or  others  acting 

petitton  under  their  authority  according  to  the  act,  are  good  and 

dismissed,  valid  (^). 

Discharge  Discharge  of  Insolvent  by  detaining  Creditor.^-^lft 
of  insolyeat  after  the  vesting  order  has  been  made,  the  insolvent  is  dis- 
by  detain-  charged  out  of  custody  by  the  consent  or  default  of  his 
ditor.  detaining  creditor  without  any  adjudication  by  the  court, 

all  acts  done  by  the  provisional  assignee  before  tiie  discharge 
are  valid,  and  no  action  can  be  commenced  against  him, 
except  to  recover  any  property  or  estate,  money,  or  effects 
of  the  insolvent  detained  after  an  order  has  been  made  by 
the  court  for  the  delivery  thereof,  and  a  demand  there- 
upon  (r).  The  Court  of  Queen's  Bench  (disaentiente 
Erie,  J.)  held  that  the  effect  of  such  a  discharge  is  to  revest 
all  the  property  in  the  petitioner  (<).  In  a  case,  however, 
before  the  London  Insolvent  Court,  Mr.  Commissioner 
Law  refused  to  act  upon  this  view  to  its  full  extent,  and 
held,  that  although  the  discharge  by  the  detaining  creditor 
withdi'aws  the  person  of  the  insolvent  from  the  jurisdiction 

(«)  Doe  d.  Jktvies  v.  Thomas,  (s)  Grange  ▼.  Drieiett,  2  E. 

6Exr.  854.  &B.395.    &C.,21L.J.,Q.B., 

(o)  1  &  2  Vict  c.  110,  s.  49.  26 ;    16  Jar.  287.     Kemot  r. 

(ji)  lb.  s.  58.  Pittie,  2  £.  ac  B.  406.    S.  C,  21 

q)  lb.  s.  37.  L.  J.,  Q.  B.,  413  ;  17  Jw.  383. 

r)  lb.  s.  44. 
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vency^l  Schedule.  Id 

of  the  court,  it  does  not  divest  the  property  passing  under  Cbap.  ii. 

the  Testing  order,  unless  the  petition  is  dismissed  by  the 

court  {t).  The  view  taken  by  Erie,  J.,  and  Mr.  Conunis- 
sioner  Law,  in  these  cases  has  since  been  adopted  by  the 
Court  of  Exchequer  Chamber  (ti)  and  in  equity  (v). 

Scfiedule.'] — The  insolvent  must,  within  fourteen  days  Schedule; 
after  the  vesting  order  has  been  made,  or  within  such  when  deli- 
further  time  as  Uie  court  may  think  reasonable,  deliver  to  ^^^ » 
the  court  a  schedule  containing  a  full  and  fair  description  Gontents  of. 
of  himself  as  to  his  name,  trade  or  trades,  profession  or 
professions,  together  with  his  last  usual  place  of  abode,  and 
the  place  or  places  where  he  has  resided  during  the  time 
when  his  debts  were  contracted ;  also  a  full  and  true  descrip* 
tion  of  all  debts  due  or  growing  due  from  him  at  the  time 
of  making  the  order,  and  of  all  and  every  person  and  per* 
sons  to  whom  he  is  indebted,  or  who  to  his  knowledge  or 
belief  claim  to  be  his  creditors,  together  with  the  nature 
and  amount  of  such  debts  and  claums  respectively,  distin- 
guishing such  as  are  admitted  from  such  as  are  disputed  by 
him  ;  also  a  full,  true,  and  perfect  account  of  all  his  estate 
and  effects,  real  and  personal,  in  possession,  reversion, 
remainder,  or  expectancy ;  also  of  all  places  of  benefit  or 
advantage  held  by  him,  and  whether  the  emoluments  of  the 
same  arise  from  fixed  salaries  or  from  fees,  or  how  other* 
wise ;  also  of  all  his  pensions  or  allowances  in  possession  or 
reversion,  or  held  by  any  other  person  or  persons  for  or  on 
his  behalf,  or  of  and  from  which  he  derives  or  may  derive 
any  manner  of  benefit  or  advantage ;  also  of  all  rights  and 
powers  of  any  nature  and  kind  whatsoever,  which  he  or  any 
other  person  in  trust  for  him,  or  for  his  use,  benefit,  or 
advantage  in  any  manner  whatsoever  is  seized  or  possessed 
of  or  interested  in,  or  entitled  to,  or  which  he  or  any  other 
person  or  persons  in  trust  for  him,  or  for  his  benefit,  has 
any  power  to  dispose  of,  charge,  or  exercise  for  his  benefit 
or  advantage  ;  together  with  a  full,  true,  and  perfect  account 
of  all  the  debts  at  the  time  of  making  such  order  due  or 
growing  due  to  him,  or  to  any  one  in  trust  for  him,  or  for 
his  benefit  or  advantage,  either  solely  or  jointly  with  any 
other  person  or  persons,  and  the  names  and  places  of  abode 
of  the  several  persons  from  whom  such  debts  are  due  or 
growing  due,  and  of  the  witnesses  who  can  prove  such 

(0  Be  Mtmder,  18  L.  J.  175,  of  the  court  in  that  cue. 

211.    The  judgment  of  Mr.  Com-  («)  Kemot  ▼.  PitH*,  2  E.  & 

mianoncr  Law  wm  approved  of  B.  421. .  S.  C,  17  Jar.  932. 

hj  Erie,  J.,  in  Kemoi  ▼.  Pittis,  (v)  Tadway  v.  Jone»,  24  L.  J., 

antet  who  differed  from  the  rest  Ch.,  507. 
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Misdescription  of  Insolvent. 


[Insole 


Part  ii.    debts,  so  far  as  he  can  set  fortb  the  same.     The  schedule 

must  also  contain  a  balance  sheet  of  so  much  of  the  pri* 

soner's  receipts  and  expenditures,  and  of  the  items  composing- 
the  same,  as  shall  be  at  any  time  required  by  the  court  in 
that  behalf  (w) ;  and  also  must  fidly  and  truly  describe  the 
wearing  apparel,  bedding,  and  other  necessaries  of  the  pri- 
soner and  his  family,  and  his  working  tools  and  implements, 
not  exceeding  in  the  whole  the  value  of  20/.  (which  may  be 
excepted  from  the  operation  of  the  act),  together  with  the 
values  of  such  excepted  articles  (x). 

^^t"  -  Misdescription  of  /iwoZt?tfn^]— Great  accuracy  should 
JmSt^  be  used  in  the  description  of  the  insolvent  in  his  schedule. 
*  If  he  wilfully  mistakes  or  mis-spells  his  name,  the  petition 
will  be  dismissed  (y).  The  court  has,  however,  refused  to 
dismiss  a  petition  on  the  gpround  of  the  transposition  of  the 
Christian  and  surname  (2).  l£  the  insolvent  has  carried  on 
business  under  a  fictitious  name  or  firm,  it  should  be  in- 
serted (a).  So  if  he  has  carried  on  more  trades  than  one, 
they  should  be  inserted  (6).  So  if  he  has  been  in  partner- 
ship (c).  The  description  of  his  trade  as  "  agent"  only  has 
been  held  too  general  (d}. 

The  last  place  of  abode  should  be  inserted,  though  it  were 
only  a  temporary  lodging  which  the  insolvent  has  occupied 
in  addition  to  his  own  house,  especially  if  a  debt  has  been 
contracted  there  (f ).  A  mere  casual  visit  to  a  friend's 
house,  no  debt  having  been  contracted  there,  need  not  be 
noticed  (/). 

In  all  Uiese  cases,  if  the  misdescription  be  wilful  and 
ftaudulent,  the  court  will  dismiss  the  petition ;  if  it  be 
unintentional  only,  but  still  such  as  would  prejudice  credi- 
tors, although  the  mistake  is  made  not  by  the  insolvent 
himself,  but  by  others,  as  in  the  Gazette  ofiice  (^),  it 
will  direct  the  insolvent  to  amend  and  re«advertise  (A). 
Where  there  has  been  no  fraud,  it  will  not  affect  the 
future  validity  of  the  insolvent's  discharge  as  of  credi- 
tors (t). 


Amend- 
ment. 


(w)  See  ipecial  balance  theot, 
posif  p.  21. 

(*)  1  &  2  Vict  c.  110,  8.  69. 
See  ai  to  the  form  of  inTentory  of 
excepted  articles,  po§t,  p.  22. 

(y)  X«  Foiter,  Cress.  157. 

(x)  Be  Wo^,  Cress.  138. 

(a)  Re  Blondell,  Cress.  254. 

(b)  JU  Cooper^  Cress.  168. 
(tf)  BiHyd€,\Alj.T.\^. 
((f)  Be  Oibbom,  Cress.  244; 


Be  Fdetat,  Cress.  248. 

(e)Be  Thompkins,  Cress.  85 ; 
Be  Wareier,  ib.  80  ;  Re  5/aMt, 
ib.56;  Be  W.  itlAntoci,  ib. 
254. 

(f)  Be  0*Kerfe,  Cress.  252. 

ig)  Be  Wait,  Cress.  176. 

(A)  Be  Cody,  12  L.  T.  334. 

(i)  PeeeeU  v.  JSroisii,  3  Stark. 
54. 
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Fraudulent  Omission  of  Property,] — If  a  prisoner.  Chap.  n. 

with  intent  to  defraud  his  creditors,  wilfully  and  fraudu- 

lently  omits  in  his  schedule  any  property  ahove  the  value  ^«diUeQt 
of  20/.,  he  and  every  one  aiding  him  is  guilty  of  a  mis-  pj^!^^ 
demeanor  (A). 

Omimon  of  Creditor.] — If  a  creditor  is  omitted,  he  may  Omisiion 
apply  to  the  court  to  have  his  name  inserted  on  proof  of  his  of  creditor, 
claim  (/). 

Error  in  Amount  of  Dcftf*.]— If  a  debt  is  stated  in  the  Error  in 
schedule,  although  "  not  exactly  the  actual  amount  thereof,"  ^^J^'  ^ 
without  culpable  fraud  or  negligence  on  the  part  of  the 
insolvent,  it  will  not  affect  the  discharge  as  to  the  actual 
amount.     See  further  of  this,  post^  p.  48. 

What  Debts  should  be  inserted.] — Although  creditors  What  debts 
cannot  oppose  in  respect  of  debts  barred  by  the  statute  of  fhonld  be 
limitations  (m),  they  should  be  inserted  in  the  schedule,  as  ^*^'^- 
the  effect  of  the  statute  is  not  to  extinguish  the  debt,  but 
only  to  bar  the  remedy.  The  effect  of  the  insolvent's 
omitting  to  insert  any  of  his  debts  in  his  schedule  is,  that 
be  renders  himself  liable  to  be  called  on  to  pay  them,  not- 
withstanding his  discharge  (n) ;  he  is  not  bound,  however, 
to  insert  a  debt  in  order  to  relieve  another  from  his  liability 
to  pay  it.  Thus,  where  a  person  who  had  mortgaged  land 
to  secure  the  payment  of  100/.,  having  sold  it  subject  to 
the  mortgage,  taking  a  covenant  from  the  vendee  for  pay- 
ment thereof,  became  insolvent,  and  subsequently  sued  the 
vendee  for  a  breach  of  that  covenant ;  it  was  held,  that  the 
insolvency  of  the  plaintiff,  and  his  omission  to  insert  the 
100/.  in  his  schedule,  was  no  answer  to  the  action  (o). 

Special  Balance  Sheet.] — The  court  requires  that  the  Spectel 
balance   sheet  of  receipts   and   expenditures,    called   the  balance 
*'  Special  Balance  Sheet,"  shall  in  no  case  begin  later  than  '  ^ 
four  calendar  months  before  the  insolvent's  last  commit- 
ment to  custody. 

That  if  he  was  before  that  time  arrested  in  any  suit  which 
is  still  continued,  it  shall  begin  not  later  than  the  time  of 
such  arrest. 

(*)  1  &  2  Vict  c.  110,  s.  99.  ctded  on  7  Geo.  4.  c.  57. 
Thii  does  not  apply  to  the  special  (m)  PofI,  p.  31. 

balance  sheet,  R.  t.  Mamer,  I C.  (»)  Pott,  p.  45. 

&  M.  628.  (o)  AlUtrd  v.  Kimberiey,  12 

(/)  1  &  2  Vict.  c.  110,  8.  62 ;  M.  &  W.  410. 
Bareli  v.  Dwifi,  2  Hare,  440,  de- 


522  General  Balance  Sheet.  [Intol-' 

Part  ii.        That  if  before  those  periods,  but  since  the  commencement 

of  his  present  embarrassments,  any  property  has  gone  away 

from  him  by  sale,  assignment,  mortgage,  distress,  execution, 
or  any  means  other  ^an  the  ordinary  course  of  trade«  the 
account  shall  commence  so  as  to  include  all  such  trans- 
actions. 

That  the  blanks  in  the  description  of  the  debtor  side  of 
the  account  shall  be  filled  up  with  a  date  early  enough  for 
compliance  with  the  above  directions. 

That  the  specific  appropriation  of  each  sum  received  shall 
be  separately  shown,  where  the  case  admits  of  it. 

That  the  date  of  each  item  in  the  account  shall  be  given 
by  stating  the  day,  as  well  as  the  year,  when  the  same  can 
be  ascertained. 

That  money  and  other  property,  which  was  in  the  pos- 
session of  the  insolvent  or  his  family,  or  of  any  other  person 
for  his  or  their  benefit,  at  the  same  time  when  he  was  last 
taken  into  custody,  shall  in  all  cases  be  made  a  specific  item 
or  items  in  the  account  (p). 

Inventory  Inventory  of  excepted  Articles,} — Together  with  the 
of  excepted  schedule  must  be  filed  an  inventory  of  excepted  articles, 
artides.       ^^}^  ^  valuation  and  certificate  signed  by  the  appraiser  (q)^ 

General  General  Balance  SJieet."] — A^th  the  schedule  must  also 

balance  be  filed  a  general  balance  sheet,  in  the  form  prepared  by  the 
sheet.  court,  of  die  insolvent's  receipts  and  expenditures  from  the 
date  of  the  earliest  debt  in  his  schedule  up  to  the  time  of 
signing  his  petition,  including  all  property  of  every  kind, 
with  a  description  of  the  same,  which  he  may  have  had  at 
any  time  during  that  period ;  together  with  the  time  whoi, 
persons  to  whom,  and  consideration  for  which  any  part 
thereof  has  been  disposed  of  or  parted  with  by  him.  In 
the  general  balance  sheet  reference  may  be  made  for  the 
particulars  of  any  matter  to  the  special  balance  sheet  con- 
tained in  the  schedule ;  but  in  the  schedule  reference  must 
not  be  made  to  the  general  balance  sheet.  The  insolvent 
must  also  state  in  the  general  balance  sheet  the  cause  of 
his  present  insolvency,  and  the  amount  of  debts,  if  any,  still 
due  by  him  under  any  prior  insolvency  or  bankruptcy(r). 
A  bankruptcy  must  be  mentioned,  even  though  it  haus  oc- 
curred twenty  years  before  (*). 

(p)  Directions  annexed  to  form  vent  hai  made  a  ftlieertate  paper, 

of  special  balance  iheet.  the  conit  has  refoaed  to  dischaiige 

{g)  Rules  and  orders  of  the  him  forthwith.     Be  DnA^finrd, 

Insolvent  Coort,  Rule  12,  which  Cress.  100 ;  Re  Jakiin,  ib.  99. 
gives  the  form  to  be  used.    See  (r)  Rule  14. 

App.  p.  45.      Where  the  inaol-         (t)  Se  Wail,  Cfws.  127. 
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Schedule  and  Balance  Sheets  how  Signed,] — The  sche-  Cbaf.  ii. 

dule  most  be  signed  by  the  insolvent  (<),  and  the  schedule  and 

balance  sheet,  with  every  amendment  thereto,  must  be  read  Schedule 
over  in  his  presence  by  or  in  the  presence  of  the  attorney  ^^  "^' 
named  in  the  retainer,  before  the  insolvent  signs  it ;  and  j^^^  signed! 
the  balance  sheet,  and  every  side  of  every  sheet  of  the 
schedule,  and  of  any  amendment  thereof,  must  be  signed 
by  the  insolvent.     Such  sigrnature  must  be  attested  by  the 
attorney,  and  not  by  any  clerk ;  arid  such  reading  over  sig- 
natures and  attestation  must  be  verified  by  the  affidavit  of 
the  attorney,  to  be  filed  with  the  schedule ;  for  preparing 
and  swearing  which  affidavit  no  charge  may  be  made  (u). 

Filing  Schedule.] — The  schedule  is  filed  forthwith  in  Filing 
the   court,  together    with  all  books,   papers,    deeds,  and  schedule, 
writings,  in  any  way  relating  to  the  insolvent's  estate  or 
effects  in  his  possession,  or  under  his  order  or  control  (v). 

An  application  for  leave  to  file  the  schedule  after  the  Application 
expiration  of  the  fourteen  days  must  be  supported  by  an  to  file  after 
affidavit  in  the  form  prepared  by  the  court  (w).  db"**^ 

Order  for  Hearing  in  County  Otmrf.]— The  court  in  Order  for 
London  after  the  filing  of  the  schedule  '*  forthwith'*  makes  hearing  in 
an  order  referring  the  petition  for  hearing  to  the  county  <^o^ty 
court,  within  the  district  of  which  the  insolvent  is  in  cus-  ^^^* 
tody,  and  transmits  the  petition  and  schedule  to  such  court 
for  hearing  {x).     This  order,  with  duplicates  of  the  peti- 
tion and  schedule,  is  ready  for  delivery  at  the  opening  of 
the  office  on  the  second  day  (exclusive  of  Sunday)  i^r 
the  filing  of  the  schedule,  but  is  not  issued  before  {y). 
The  town  agent  should  obtain  these,  and  forward  them  to 
the  insolvent's  attorney,  who  should  deliver  them,  together 
with  all  books,  papers,  and  accounts  in  the  insolvent's  pos- 
session, and  relating  to  his  debts,  credits,  or  estate,  to  the 
registrar  of  the  county  court  to  which  the  petition  is  re- 
ferred. 

Appointment  of  and  Order  for  Hearing,] — The  judge  Appoint, 
of  the  county  court  will  appoint  a  time  and  .place  for  the  "**?* '^'' 
insolvent  to  be  brought  up  before  the  court,  and  must  fo/^^!' 
cause  the  usual  notices  to  be  given  (z).     These  are  as  ing. 
follows : 

(0  1  &  2  Vict.  c.  110,  B.  69.  (y)  Rule  18. 

(«)  Kale  15.  (z)  10  &  11  Vict  c.  102, 1. 10. 

(p)  1  &  2  Viet.  c.  110,  s.  69.  See  form  of  order  for  hearing, 

{w)  Rule  16.  App.  p.  51. 

(4P)  10&llVict.c.l02,i.lO. 
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Notices. — Sow  Served^  SfC, 


[Iwl- 


Notices. 


Part  ix.  NoticesI] — The  act  requires  that  notice  of  the  making- 
of  the  vesting  order,  and  of  the  filing  of  the  schedoley  and 
of  the  time  and  place  appointed  for  the  insolvent  to  be 
brought  up,  be  given  by  the  court,  by  such  means  as  it 
shall  direct,  to  the  creditor  or  creditors  at  whose  suit  the 
insolvent  is  detained  in  custody,  or  to  their  attorney  or 
agent,  and  to  the  other  creditors  named  in  the  schedule, 
and  resident  within  the  United  Kingdom,  and  whose  debts 
amount  to  the  sum  of  5/1,  which  notice  must  be  inserted  in 
the  **  London  Gazette,"  and  also,  if  the  court  thinks  fit,  in 
the  Edinburgh  and  Dublin  Gazettes,  or  either  of  them,  and 
also  in  such  other  newspaper  or  newspapers  as  the  court 
directs  (a).  This  notice  must  be  given  to  the  creditors, 
whether  the  debts  are  admitted  or  disputed  (6). 


How 
scrfed. 


DefectiTe 
service. 


How  Served.'] — To  detaining  creditors,  and  creditors  for 
5/.  or  more,  service  must  be  by  sixteen  days*  notice  by  per- 
sonal service  or  post,  and  to  the  attorney  or  agent  (resident 
more  than  ten  miles  from  London)  of  every  detaining  ere* 
ditor  suing  by  attorney  (c). 

In  all  cases,  by  advertisement  in  the  <*  London  Gaxette" 
fourteen  days  before  the  day  of  hearing  ({£). 

Where  the  insolvent  is  described  in  the  schedule  as 
having  resided  in  Scotland,  or  Ireland,  or  where  four  of 
the  creditors  so  reside,  by  advertisement  in  the  £din» 
burgh  or  Dublin  Gazette,  fourteen  days  before  the  day  of 
hearing  {e). 

*Where  the  insolvent  is  described  in  the  schedule  as 
having  resided  in  some  county  in  England  other  than  Lon- 
don, Middlesex,  or  Surrey,  by  advertisement,  published 
eleven  days  at  least  before  the  day  of  hearing,  in  some 
newspaper  usually  circulated  in  the  neighbourhood  of  the 
insolvent's. last  usual  place  of  residence  in  such  county. 
This  rule  applies  to  each  of  such  counties,  if  there  be  more 
than  one,  in  the  description  (y*). 

In  all  cases,  by  advertisement,  eleven  days  before  the 
day  of  hearing,  in  some  newspaper  most  usually  circo- 
lated  in  the  county  or  place  where  the  case  is  ordered  to  be 
heard  (i;J. 

Defective  Service^ — ^Where  notices  have  been  served, 
but  not  in  time,  and  the  case  is  adjourned,  a  fresh  notice 
may  be  given,  in  such  time  as,  together  with  the  former 


(a)  1  &  2  Vict.  c.  110,  8.  71. 
See  form  of  DOtice,  App.  p.  52. 
{tt\  Rule  20. 
(e)  Role  20,  sect.  2. 


(d)  Rale  20,  sect  $• 

(e)  Rnle  20,  sect  4. 
(/)  Rule  20,  sects. 
(g)  Role  20,  sect  5. 
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notice,  ^ill  complete  the  regular  period ;  but  the  second  Chap.  ii. 

notice  will  not  be  effectual  unless  served  five  days  if  per- 

sonal,  and  six  days  if  by  post,  before  the  day  of  hearing ; 
nor  unless  the  insolvent  consents  to  waive  notice  of  oppo- 
sition ;  and  notice  for  the  original  hearing  is  of  no  effect 
if  served  less  than  seven  and  nine  days  in  such  cases  re- 
spectively (A). 

Waiver  o/l]— Where  the  service  has  been  defective,  the  Waiver  of. 
creditor  by  appearing  to  oppose  waives  the  defect  (t). 

Proof  of  Semice*] — As  to  the  proof  of  such  notices ;  of  Proof  of 
those  in  the  *'  London  Gazette"  no  proof  is  needed  (A).  Benrice. 
Other  advertisements  may  be  proved  by  production  of  the 
paper  in  which  they  are  (I).    Service  personal  or  by  post 
may  be  proved  by  affidavit  of  the  messenger  (m). 

Affidavits  and  advertisements  (except  those  in  the  ^*  Lou* 
don  Gazette")  must  be  lodged  between  twelve  and  four 
o'clock,  two  days  before  the  day  notified  in  the  **  London 
Gazette/*  for  the  hearing  (n). 

Warrant  to  bring  up  /iwoZrenf.]— The  judge  of  the  Warrant  to 
county  court  having  made  an  order  for  hearing,  may  issue  h"^  ^P 
a  warrant  or  order,  directed  to  the  governor,  keeper  or  "*•*>"*"*• 
gaoler  of  any  gaol  in  which  the  insolvent  may  be,  directing 
him  to  bring  the  insolvent  before  the  county  court,  on  the 
day  appointed  for  the  hearing  of  his  petition,  or  at  any 
adjourned  sitting  held  in  the  matter  thereof;  and  may 
order  the  expenses  of  bringing  him  up  to  be  paid  by  the  Expenses, 
provisional  ai^signee  out  of  the  estate  and  effects  of  the 
insolvent,  or  if  there  be  no  estlite,  or  it  is  insufficient  for 
the  purpose,  out  of  the  interest  arising  from  the  unclaimed 
fund  (o). 

Syhpoenas  to  Witnesses,'^ — The  registrar  of  the  county  Subpoenal 
court,  on  application,  issues  subpcenas  to  all  necessary  wit*  ^^" 
nesses.     The  names  of  not  more  than  four  persons  may""" 
be  inserted  in  each   subpcena  (p).     The  party  requiring 
the  attendance   of  the  witness  must  tender  to   him  his 
expenses  (q). 

(A)  Rule  20,  sect.  8.  (o)  10  &  11  Vict.  c.  102,  s.  10. 

(i)  Rule  20.  sect.  9.  See  form  of  this  warrant,  App. 

(*)  Rule21,  sect.  1.  p.  53. 

it)  Rule  21,  sect.  2.  («)  1  &  2  Vict.  c.  110.  ss.  27. 

(m)  Rule  21,  sects.  3,  4,  5.       107 ;  and  10  &  11  Vict  c.  102, 

Form,  App.  p.  48.  ^  5^    See  form,  App.  p.  55. 
(»)  Rule  21,  Met.  7.  (q)  1  &  2  Vict.  c.  110,  a.  ^7. 


26  Production  of  Proeeedingt,  [Jiuol- 

Part  II.        Order  to  bring  a  Prisoner  as  TFttnen.]— If  uiy  pri- 
soner whose  estate  has  been  vested  by  order  in  the  provi* 


Or^  to  gional  assignee  is  a  necessary  and  miierial  witness  in  any 
n^^^  ^  matter  pending  in  the  court,  the  court,  or  a  judge  of  the 

witness.  county  court,  may  order  him  to  be  brought  before  Uie  court, 
a  judge,  or  examiner  as  often  as  is  requisite  (r).  In  cases 
where  this  is  necessary,  such  an  order  ^uld  be  obtained. 

Prodnctioa      Production  of  Proceedings.] — The  registrar  of  the 

of  proceed-  county  court  must,  when  the  proceedings  and  papers  are  in 

^'^'  his  custody,  upon  receiving  a  day's  notice  from  the  insolvent 

or  a  creditor,  produce  them  for  inspection  at  any  time  before 

the  last  day  of  entering  opposition,  between  the  hours  of  ten 

and  three,  and  must  provide  copies,  if  required  (<)• 

(r)  1  &  2  rict.  0. 110,  8«  27,         (t)  1  &  2  Ykt  e.  110,  i.  105, 
and  10  &  11  Vict,  c  102,  s.  10.      and  Rule  29* 
See  form  of  order,  App.  p.  55. 


tWMy.] 
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CHAPTER  III. 
Hearino  and  Adjudication. 


Hearing,  28 : 

Certificate  of  Property 

delivered  up. 
Discharge   of  Insolvent 

on  his  finding  sureties. 
Neglect  by  Insolvent  to 

appear. 
Adjournment. 
Power   to    commit  for 

Contempt. 
For  Perjury. 
Opposition. 
Proof  of  Debt. 
Friendly  Arrest. 
Reference  of  Schedule  to 

Examiner. 
Orounds  of  Opposition. 
£!xamination  of  InsoU 

vent  and  Witnesses. 
Affidavits    and    Inter* 

rogatories. 
Affidavits^  hovD  sworn. 
Evidence  for  Insolvent. 
CcunseTs   Address   and 

Reply. 
Adjudication,  83: 
Warrant  of  Attorney. 
Conditional  Discharge. 
From  what  time. 
Forthwith^  or  at  End  of 

Six  JfoiUhs. 
At  end  of  Three  Years. 
'At  end  of  Two  Years. 


Order  and  Warrant  to 

Qaaler. 
Imprisonment  within  the 
Walls. 
Whbrb    Insoltbnt     has 
BERN  OUT  OP  Custody^ 
86. 
Offrncbs  against  Credi- 
tors OSNERALLT,  86: 

Fraudulently   withhold' 

ing  BoohSf  Sfc. 
Concealment  ofDebts. 
Undue  Preference* 
Making  away   with  or 

Charging  Property. 
Offences  against  Credi- 
tors individually,  87: 
Breach  of  Trust. 
Contracting  Debts  fraud- 

dulentlyf  or  by  ftUse 

pretences* 
Waiver  of  Fraud    by 

Creditor. 
Contracting  Debt  with" 

out  reasonable  eacpec- 

tation  of  paying  it. 

Fraudulently    obtaining 

Forbearance. 
Vexatious  or  Frivolous 

Defence. 

Incurring  Damages  in 
Action  for  Crim. 
Con.,  ^c. 
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Fart  II.    C08TS,  41:  I   RBCOMMBirDATiONAifD  Ap- 


To  Opposing  Creditor. 
To  Insolvent. 
How  Recovered. 

Allowance  to  Insoltekt; 


POINTMEin*  OP   C&BDI- 
TOr'8  AsSIQETEBy  42. 

Mistake  in  Order,  42. 
Re-hearing   in   Case  of 


42.  I  Fraud,  &c.y  42. 

• 

Hearing.  Rearing. ^—TYiB  insolvent  court  in  London  Having  made 

an  order  referring  the  petition  for  hearing  to  the  county 

court,  and  having  transmitted  the  petition  and  schedule, 

and  the  judge  having  appointed  a  time  and  place  for  such 

hearing,  and  caused  the  usual  notices  to  he  given,  the 

insolvent  heing  hrought  up  hy  his  warrant  (a),  and  any 

witnesses  required  having  been  duly  summoned,  the  hearing 

Certificate    and  examination  takes  place.    If  any  property  has  been  given 

of  property  up   i)y  \\^q  insolvent^  a  certificate  from  the  provisional 

deliyered     assignee,  or  other  sufficient  voucher,  must  be  produced  (fr). 

Bischarge  Discharge  of  Insolvent  on  his  finding  8uret%es!\ — ^The 
of  insolvent  f^yj^  ju  London,  or  the  county  court,  may  after  the  order 
on  ni8  nna-  ^v**  ai^'i^i-i.  j  •• 

inr  sure-      '^^  bnnging  up  the  msolvent  has  been  made,  on  giving 

ties.  notice  to  the  detaining  creditors  (c),  direct  that  the  insol- 

vent shall  be  discharged  out  of  custody  on  his  finding  two 
sufficient  sureties  to  enter  into  a  recognizance  to  the  pro- 
visional assignee  in  such  sum  as  the  court  may  think  fit ; 
with  a  condition  that  the  insolvent  shall  duly  appear  at 
the  time  and  place  fixed  fbr  his  hearing,  and  at  every 
adjourned  hearing,  and  shall  abide  by  the  final  judgment 
of  the  court,  and  on  such  other  terms  as  t)^  court  may 
impose ;  and  the  court  may  issue  a  warrant  to  the  gaoler  to 
discharge  the  insolvent  accordingly  )[£{).  "  An  insolvent 
desiring  to  be  discharged  on  sureties  till  the  hearing,  must 
apiAy  in  the  office  of  the  court,  and  deliver  the  names,  kj^ 
of  the  necessary  parties,  entered  in  the  proper  printed 
form ;  he  will  thereupon  roceive  a  form  of  notice  to  be 
served  on  the  detaining  creditor  and  the  proposed  sureties, 
containing  an  appointment  for  entertaining  such  applica- 
tion {e\  In  order  to  enable  persons  residing  more  thm 
ten  miles  from  the  London  court  to  enter  into  such  recog- 
nizances without  their  appearing  at  Portugal-street  for 
that  purpose,  the  court  has  power  to  appoint  persons  in 
the  various  towns  and  places  in  the  country  to  receive  such 

^o)  As  to  this  warrant  and  ez-  App.  p.  56. 

passes,  see  on/e,  p.  25.  (d)  1  &  2  Vict.  c.  110,  s.  38* 

(6^  Rule  27.  (e)  Rules  and  orders  of  InaoW 

(c)  See  form  of  this  notice,  vent  Court,  Role  19. 
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recog;ni2ances  {/).    The  judges  of  the  county  court  may  Csap.iti. 

also  take  such  recomiizances   from  sureties    willing  to ' 

acknowledge  them  (g).     The  recognizances  when  taken 
are  transmitted  to  and  filed  in  the  London  court.    If  taken 
before  a  judge  of  the  county  court  no  oath  of  thdr  execu- 
tion is  necessaxy  (h) ;  if,  howeYer,  they  are  taken  before 
a  person  appomted  by  the  court,  an  affidavit  of  their 
having  been  duly  taken,  must  be  made  by  some  person  pre- 
sent when  they  were  taken,  and  filed  with  them.    For  the 
taking  of  every  recogpaizanee  the  fee  is  2  «.  6  d,  (i\     So 
soon  as  it  is  taken,  justified  by  affidavit  (A),  and  filed,  the 
court  issues  an  order  and  warrant  to  the  gaoler  for  the 
discharge  of  the   insolvent  (/),  and  the  insolvent  is  free 
from  arrest  or  imprisonment  by  any  creditor  whose  debt  is 
specified  in  the  schedule  until  the  time  appointed  for  hia 
hearing,  or  such  frirther  time  as  the  court  by  indorsement 
on  the  order  from  time  to  time  may  appoint  (in)» 

IS  at  the  time  and  place  fixed  for  the  hearing,  or  any  N^lectby 
a^oumed  hearing,  the  insolvent  (not  being  prevented  by  it»olv«it  to 
illness  or  other  lawful  impediment  allowed  cKf  by  the  court)  *PP^^* 
does  not  duly  appear,  the  recognizance  is  forfeited,  and  the 
amount  secured  thereby  is  recoverable  in  a  summary  way 
by  distress  and  sale  of  the  goods  of  such  sureties  as  the 
eourt  directs*    The  amoimt  so  recovered  is  applied  for  the 
benefit  of  the  creditors  as  if  it  were  part  of  the  insolvent's 
estate.    The  court  may  also  issue  a  warrant  for  the  arrest 
of  the  insolvent,  and  deliver  him  to  the  custody  of  the  gaoler 
in  whose  keeping  he  was  when  discharged,  who  is  to  retake 
him ;  all  detainers  which  were  in  force  against  him  at  the 
'time  of  his  discharge,  or  have  been  since  lodged  against  him, 
are  in  force,  and  on  his  appearance  at  the  hearing  he  is  for 
all  purposes  in  the  custody  in  which  he  was  at  the  time  of  * 
his  discharge  (n).    Recognizances  of  sureties  entered  into 
before  the  transfer  of  the  jurisdiction  to  the  county  court 
by  10  &  1 1  Vict.  c.  102,  are  by  that  act  made  binding  on 
the  persons  who  have  entered  into  them  if  the  insolvent  does 
not  appear  at  the  time  appointed  before  that  court  (o). 

Adjournment'] — If  the   judge    entertains    any  doubt  Adjomrn- 
touching  any  matter  alleged  against  the  insolvent  at  the  me^^t* 

(/)  2  &  3  yict  e.  39,  bs.  2  (k)  See  form  of  this  affidavit, 

and  3.  App.  p.  58. 

(ff)  lb.  I.  5,  and  10  &  11  Vict.  (/}  2  &  3  Vict.  c.  39, 8. 6.   See 

c.  102,  8.  10.    See  fonn  of  re-  form  of  order  and  warrant   to 

eognixance,  App.  p.  57*  gaoler,  App.  pp.  59,  60. 

(A)  2  &  3  Vict.  c.  39,  8.  5.  (m)  1  &  2  Vict.  c.  110,  8.  38. 

(t)  2  &  3  Vict,  c  39, 8. 3.    See  (n)  lb.  8.  38. 

ibrm,  App.  p.  58,  (o)  10  &  U  Vict,  c  102, 8. 11. 
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Pabt  II.  hearing,  to  prevent  hb  discharge,  or  otherwiie  toudiing 
-^— —  the  schedolei  or  the  examination  of  the  insolvent;  or  if  it 
appears  to  be  necessary  that  any  amendment  should  be 
made  of  the  schedule ;  or  if  the  insolvent  refuses  to  be 
sworn,  or  does  not  answer  upon  oath*  to  the  satis&ction  of 
the  judge ;  the  judge  may  adjourn  the  hearing  and  exami- 
nation to  some  future  sitting  of  the  court.  The  insolvent 
upon  such  adjournment  remains  in  custody,  and  may  be 
again  brought  up,  and  the  hearing  and  examination  may 
be  further  proceeded  in  as  often  as  the  judge  thinks  fit ; 
provided  that  when  the  hearing  is  adjourned  by  the  judge 
ffenerally,  he  must,  upon  the  ^plication  of  the  insolvent 
(to  be  made  within  such  time  as  the  judge  directs),  order 
him  to  be  broi^t  up  for  rehearing  accordingly,  tni  waA 
notice  thereof  must  be  given,  and  to  such  parties,  as  the 
judge  directs  (jp). 

Vomrto  Power  to  Commit  for*  Contempt J\ — The  judge  of  the 
commit  for  county  court,  when  exercising  his  functions  under  the 
^^^'^^^''^P^  statute  which  gives  to  his  court  jurisdiction  with  lespeot 
to  the  hearing  of  insolvents,  has  power  to  conunit  for  con- 
tempt ;  this  power  he  enjoys  as  incident  to  a  judge  of  the 
insolvent  court,  and  not  under  the  power  given  Imn  by  the 
county  court  act;  this  should  therefore  be  observed  in 
making  out  the  warrant  for  commitment. 

Commit-  Commitment  for  P^tff^.]— In  what  cases,  and  how 
mnt  for  the  judge  may  commit  persons  to  take  their  trial  for  perjury, 
pajvy*      see  ante,  Pkrt  I,  p.  101,  and  Appendix  to  Part  I,  p.  198. 

Opposition.  Oppotition.] — ^A  creditor  before  he  can  oppose  the  in* 
Notice  of.  solvent's  discharge,  must  have  given  notice  in  writing  to 
the  prisoner  of  h&  intention  to  do  so  two  dear  days  brfore 
the  day  of  hearing,  exclusive  of  Sundays,  and  boUi  of  the 
^y  of  givinff  the  notice  and  of  the  hearing  (^),  If,  however* 
any  one  creditor  has  given  notice,  the  others  may  be  heard 
to  oppose,  though  they  have  omitted  to  do  so  (r).  This 
notice  must  be  served  personally  ($\ 

If  an  opposing  creditor  having  given  notice  of  his  opp»> 
sition  agrees,  without  the  privity  of  the  other  creditors,  to 
withdraw  his  opposition  in  consideration  of  a  promise  to  pay 
a  sum  of  money,  even  though  it  be  made  by  a  third  person, 
it  is  illegal,  and  the  contract  cannot  be  enforced  (^). 

{p)iat2  Vict.  c.  110,  8.  72.  (r)  1  ft  2  Tict  c  110,  s.  72. 

See  fomi  of  order  for  adjourned  («)  Rule  22.  Cooke't  Inoolveat 

hearing,  App.  p.  60.  Practtoe,  162. 

(y)  1  &  2  Vict  c  110,  8.  72,  (0  Hail  v.  Z>|ffOii,  17  Q.  B. 

and  Role  22,  8ect.  2.  785.    S.  C,  21  L.  J.,  Q.  &. 
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Proof  of  Dibty^lf  ^e  insolvent  requires  it,  a  creditor  Chap.iii. 

before  he  can  oppose  or  examine  the  insolvent  must  make 

oath  or  affidavit  of  his  debt,  or  otherwise  give  satisfactory  ^^'^ 
proof  of  his  right  to  oppose  («).  ^•***' 

The  debt  must  be  one  the  amount  of  which  is  either 
certain,  or  may  be  ascertained  by  computation  and  without 
the  intervention  of  a  jury,   and  not  merely  a  claim  for 
unliquidated  damages  (v).    If  it  be  barred  by  the  statute 
of  limitations  the  creditor  cannot  oppose  (tv)* 
>  -  If  there  be  a  bond  fide  debt  existing,  the  ^Eict  of  the  arrest  Friendly 
being  friendly  or  collusive  is  no  grround  for  dismissing  the  urest 
petition  (a;). 

Reference  of  Schedule  to  fosamtfi^r.]— The  judge  may,  Referaaoe 
upon  the  application  of  a  creditor  supported  by  oath  orofiehedvle 
affidavit,  refer  the  schedule  to  the  registrar  of  the  court,  or  ^^^ 
to  an  examiner  duly  appointed  to  investigate  the  insolvent's 
accounts,  and  examine  into  the  truth  of  his  schedule.    The 
provision  relating  to  this  will  be  found  in  sect  74  of  the  act 
l&2Victc.llO(y). 

Grounds  of  OpposUian*'] — Before  the  examination  of  the  Gnrandi  of 
insolvent  is  commenced,  the  opposing  creditor,  his  counsel,  oppositUm. 
or  attomevy  should  state  to  the  court  shortiv,  and  in  their 
proper  order,  the  grounds  of  oppoeition.    These  may  be, 
1st.  Objections  to  the  petition  (z)  or  schedule  (a) 
which  shew  that  the  insolvent  has  not  complied  with 
the  requirements  of  the  act. 
2d.  That  the  insolvent  has  been  guilty  of  acts  which 
are  injurious  to  the  general  body  of  creditors,  and 
which  render  him  liable  to   tnree   years'  deten- 
tion (6). 
8d.  That  he  has  committed  acts  which  are  injurious  to 
creditors  in  their  individual  capacity,  and  which 
render  him  liable  to  two  years'  detention  (c). 

Examination  of  Insolvent  and  Witnesses.'] — ^Theinsol-  Exumna- 
vent  bdng  sworn,  the  opposing  creditor,  his  counsel,  ortionofin- 
attomey,  may  put  such  questions  to  him,  and  examine  such  "^^^^^  "^ 

224;  16  Jar.  270.    HUlsr,  Mit-  Yes.  479  ;   S»  parU  Bx^fty^  2 

fon,  8  Enr.  751.    See  alio  Afur-  Bow,  245. 

rag  T.  itecMt,  8  B.  &  C.  421.  («)  Jfe  tUld^  Ctcss.  236. 

(«)  1  &  2  Vict.  c.  110,  c.  72.  (y)  App.  p.  21.    See  fonn  of 


o)  PoHy  p.  46.  order  for  reference,  App.  p.  54. 

w)  Be  Boytf  Cooke'i  Inaol-         (x)  Ante,  p.  7. 


vent  Prac.  164  ;  Re  VaiUtt,  ib.  (a)  Ante,  p.  19. 

165.    A  debt  barred  by  the  fta-  hS  Poet,  p.  36. 

tate  cannot  be  prored  in  bank-  (e)  Poet,  p.  37. 

ruptcy.    Bx  parte  Dewdnep,  15 
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i)2  Evidence  for  Insolvent.  [Intoi^ 

Part  ii.    witnesses  as  the  judge  may  think  fit,  touching  the  matters 
— contained  in  the  schedule,  and  touching  such  other  matters 

as  in  the  opinion  of  the  judge  it  may  be  fit  and  proper  to 

inquire  into  (</)•     The  creditor  himself  may  be  a  witness. 

The  rules  of  evidence  as  regards  both  the  nature  and 

method  of  proof,  and  the  examination  of  witnesses,  are  the 

same  as  in  civil  actions  (e). 

The  witnesses  having  been  examined  in  chief,  the  insol-* 

vent,    or    his    counsel    or  attorney,  may   cross-examine 

them  (J"), 

Affidarits  Affidavits  and  Interrogatories,'] — In  addition  to  the  evi- 
and  inter-  dence  given  by  the  insolvent  and  witnesses,  the  judge  may> 
rogatories.  -^^  cases  where  the  usual  place  of  abode  of  the  insolvent,  at 
or  lately  before  his  imprisonment,  has  been  other  than  in 
the  county  or  riding  where  he  is  brought  up,  receive  affida- 
vits of  creditors  or  other  persons  not  resident  within  such 
county  or  riding,  in  opposition  to  the  insolvent's  discharge:. 
The  judge  may  also  permit  interrogatories  to  be  filed  for  the 
examination  or  cross-examination  of  persons  making  such 
affidavits,  and  may  adjourn  the  hearing  till  they  are  satis- 
factorily answered  (</). 

\ 

AfiBdavita,  Affidavits^  haw  «n?am.]— Affidavits  may  be  sworn  before 
how  sworn,  the  court  or  judge,  or  any  commissioner  appointed  by  the 
court,  or  before  a  master  extraordinary  in  Chancery,  or 
commissioner  appointed  by  a  superior  court,  or  in  Scotland 
or  Ireland  before  a  magistrate  ( A),  or  before  the  registrar  {%) ; 
also  by  prisoners,  before  a  magistrate,  or,  if  the  magistrate 
does  not  attend  within  twelve  hours,  before  the  keeper  of 
the  gaol  (j). 

ETidence  Evidence  fir  Insolvent,'] — The  examination  of  witnesses 
for  insol-  or  the  reading  of  affidavits  on  the  part  of  the  opposing^ 
^^^^  creditors  being  closed,  the  counsel  for  the  iiisolvent  may 

examine  him  upon  the  whole  of  the  case,  in  explanation  of 
his  former  evidence,  or  in  contradiction  to  the  witnesses  or 
affidavits  produced  against  him.  The  insolvent  is  liable  to 
be  re-examined  on  the  part  of  the  opposition,  upon  all  the 
points  referred  to  in  the  examination  by  his  own  counsel, 
but  not  as  to  any  new  matter.  Witnesses  may  then  be 
examined  on  the  part  of  the  insolvent.  If  he  appear  te 
have  disposed  of  any  property,  or  if  any  has  been  in  any 

(<f)  1  &  2  Vict.  c.  110,  s.  72.  (h)\H2  Vict.  c.  110,  s.  112. 

(«)  Ante,  Part  I,  p.  105.  (i)  19  &  20  Vict.  c.  108,  s.  58.. 

(/)  See  rules  for   cross^za-  {j)  8  &  9  Vict  c  127,  s.  «« 

filiation,  ante,  Part  I,  p.  106.  App.  to  Part  I,  p.  182. 
(g)  1  &  2  Vict.  c.  110,  8.  73. 
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manner  taken  from  him,  he  is  bound  to  produce  all  witnesses  Chap.  hi. 
who  can  explain  such  dispositions  or  removals  (A).  " 

CounseVs  Address  and  iZcpZy.]— The  evidence  on  both  Coomers 
sides  being  concluded,  the  opposing  counsel  may  address  address  and 
the  court,  and  the  insolvent's  counsel  is  entitled  to  a  general  '^^7* 
reply. 

Adjudication-''] — After  the  examination  is  concluded,  Adjudica* 
then  upon  the  insolvent's  swearing  to  the  truth  of  his  sche-  ^^^ 
dule  (and  executing  a  warrant  of  attorney,  authorising  one  Warrant  of 
of  the  assigpiees  to  enter  up  judgment  against  him  in  one  attorney. 
of  the  superior  courts  for  the  amount  of  the  debts  in  the 
schedule,  or  so  much  thereof  as  are  unsatisfied)  (/),  the  court 
may  adjudge  that  the  insolvent  is  entitled  to  the  benefit  of 
the  act,  and  that  he  shall  be  discharged  from  custody  at  such 
time  as  the  court  shall  direct  (m),  and  may  make  a  warrant 
to  the  gaoler  accordingly  (n). 

The  adjudication  and  order  may  be  made  without  speci- 
fying the  debts,  sums,  or  claims,  or  naming  the  creditors, 
except  so  far  as  is  necessary  to  distinguish  between  those . 
as  to  whom  an  insolvent  is  discharged  forthwith,  and  those 
as  to  whom  he  is  discharged  from  some  future  period.  The 
detainer  or  detainers  with  respect  to  which  he  is  discharged 
must  be  specified  in  the  warrant  to  the  gaoler  (n).  If, 
however,  the  petitioner  shall  have  previously  petitioned  under 
the  protection  statutes  any  court  of  insolvency,  whether 
oounty  court  or  in  London,  and  the  matter  of  such  petition 
be  still  pending,  the  adjudication  is  not  to  extend  to  any 
debt  or  debts  contracted  prior  to  such  petition  for  protection, 
and  the  judge  is  to  certify  the  matter  by  indorsement  on  the 
schedule  before  its  return  to  the  court  in  London  (o). 

Conditional  Discharge.'] — If  it  appear  to  the  court  that  Condi- 
certain  matters  or  things  ought  to  be  performed  by  or  on  ^ot^  dis- 
behalf  of  the  insolvent  before  his  discharge,  but  that  it  is  *^'**'8*' 
not  expedient  to  adjourn  the  case,  the  order  for  discharge 
and  warrant  may  be  conditional  on  the  performance  of 
such  things,  and  may  provide  that  on  their  non-perform- 
ance, the  hearing  shall  stand  adjourned  according  to  the 
direction  made  (p). 

(k)  Cooke,  p.  185.  (ft)  1  &  2  Vict.  c.  110,  s.  83. 

(/)  1  &  2  Vict  c.  110,  8.  87.  (o)  Rules  of  practice  in  the 

See  further  of  this,  and  how  exe-  county  court,  No.  197,  App.  to 

ctttion  may  be  taken  thereon,po«/,  Part  I,  p.  89. 
p.  44.     See  form,  App.  p.  61.  (/i)  1  &  2  Vict  c.  1 10,  s.  84« 

(in)  l&2Victc.llO,s.75. 
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Paat  n.       From  wkmi  TimeJ] — ^Wbcre  no  cun  9fpmn  to  tlie 
contnryy  the  £adiarge  maj  be  forthwith,  or  to  toon  as 


From  what  the  insolvent  shall  have  been  in  eostodj  at  the  suit  of  one 

^"^ '  or  more  persons  as  to  whose  debts  and  daims  the  discharge 

^J*^^^    is  adjodicated,  for  such  period,  not  eifj»ediny  six  months  in 

end  of  six    the  whole,  as  the  eourt  directs  (^).     This  is  nsoally  called 

montfaa.       the  **  discretionary  power  "  of  the  eoort 

At  end  of        If,  howerer,  it  appears  to  the  coort  that  the  insohent 

three  jcM.  hu  frandnleotlj,  with  intent  to  eoooeal  the  state  of  his 

affiurs,  or  to  d^eat  the  objects  of  the  act,  destroyed,  or 

otberwiie  witfally  pfcrented,  or  purpoedy  withheld,  the 

prodnetion  of  any  books,  papers,  or  writinga  rdating  to 

snch  of  his  affiurs  as    are  snbject  to  inrestigation  nnder 

the  act ;— -or  kept,  or  canaed  to  be  kept,  ftlae  books,  or 

made  fUse  entries  in,  or  withheld  entries  from,  or  wilfiilly 

altered  or  fdsified,  any  snch  books,  papers  or  writings^— 

or  has  frandnkntly,  with  the  intent  of  diminishing  the  som 

to  be  divided  among  his  creditors,  or  of  giving  an  midne 

preference  to  any  of  hia  creditora,  discharged  or  concealed 

any  debt  dae  to»  or  from,  htm ; — or  made  away  with, 

charged,  mortgaged,  or  concealed,  any  part  qf  hia  property, 

of  what  kind  soever,  either  before  or  after  the  eonnnence- 

ment  of  his  imprisonment; — then  the  coort  may  adjudge 

that  the  insolvent  shall  be  discharged,  and  entitled  to  iie 

benefit  of  the  act  so  soon  as  he  shall  have  been  in  coslody 

at  the  suit  of  some  one  or  more  of  the  persons  aa  to  whose 

debts  and  chums  sndi  discharge  is  adjodicated,  lor  waA 

period  or  periods,  not  exceeding  three  years  in  the  wholoi 

as  the  court  shall  direct,  to  be  oompnted  as  aforesaid  (r). 

Atend  of        And  if  it  Appear  to  the  court  that  the  insolvent  has  con* 

twoyeaiB.    tracted  any  of  his  debts  fraudulently,  or  by  means  of  a 

breach  of  trust,  or  by  means  of  frlse  pretences  ;«-or  with* 

out  having  had  any  reasonable  or  probable  expectation  at 

the  time  when  contracted  of  paying  the  aame^— or  shall 

have  fraudulently,  or  by  means  <i  fiise  pretences,  obtained 

the  forbearance  of  any  of  his  debts  by  any  of  his  crediton; 

•—or  shall  have  put  any  of  his  creditors  to  any  unnecessary 

expense  by  any  vexatious  or  frivolous  defence  or  delay  to 

any  suit  for  the  recovery  of  any  debt  or  sum  of  money  doe 

from  him  to  such  creditor  ;«~or  shall  be  indebted  for 

damages  recovered  in  any  action,  for  criminal  conversation 

with  the  wife,  or  for  seducing  the  daughter  or  servant,  of 

(9)  1  &  2  Vict  e.  110,  s.  76.  A1k>,  fortiiwith  ■■  to  wme  of  tlw 

See  forms  of  order  for  adjudica.  cnditon,  and  at  a  futore  peiiod  ai 

tion  forthwith,  and  gaoler's  war-  to  others.    App.  pp.  64,  65. 
rant  thereon,  and  the  like  at  a  (r)  1  &  2  Vict.  c.  110,  s.  77. 

future  peiiod,  App.  pp.  62,  63.  See  form,  App.  p.  66, 
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the  plaintiff  in  such  action,  or  fbr  breach  of  promise  of  mar-  Chap.  hi. 

riage  made  to  the  plaintiff  in  such  action  ^— or  for  damages 

recovered  in  any  action  for  a  malicious  prosecution^  or  for 
a  libel  or  for  sliuider  by  the  plaintiff ;— or  in  any  other  action 
for  a  malicious  injury  done  to  the  plaintiff  therein,  or  in  any 
action  of  tort  or  trespass  to  the  person  or  property  of  the 
plaintiff  therein,  where  it  shall  appear  to  the  satisfaction  of 
the  court  that  the  injury  complained  of  was  malicious  ;«• 
then  the  court  may  adjud^  that  the  insolvent  shall  be  dis« 
charged  and  entitled  to  the  benefit  of  the  act,  except  as  to 
such  debt  or  debts,  sum  or  sums  of  money,  or  damages,  as 
above  mentioned;  and  as  to  such  debt  or  debts,  sum  or 
sums  of  money,  or  damages,  that  he  shall  be  so  discharged 
and  so  entitled,  as  soon  as  he  shall  have  been  in  custody,  at 
the  suit  of  the  person  or  persons  who  shall  be  creditor  or 
creditors  for  the  same  respectively,  for  a  period  or  periods 
not  exceeding  two  years  in  the  whole,  as  the  court  shall 
direct,  to  be  computed  as  aforesaid  («). 

It  has  been  doubted  whether  an  order  can  be  made  under 
both  the  above  sections,  although  it  has  been  the  usual 
practice  so  to  make  them.  Where  an  order  directed  that 
an  insolvent  should  be  discharged  as  to  all  his  debts,  except 
four,  at  the  expiration  of  six  months,  under  sect.  76;  and 
as  to  those  four  debts  at  the  expiration  of  sixteen  months, 
under  sect.  78,  it  was  held  by  the  Court  of  Common  Pleas 
that  even  if  the  latter  part  of  the  order  were  invalid,  on  the 
ground  that  after  making  the  earlier  part  the  commissioner 
was  Jnnctus  officio^  still,  as  the  insolvent  was  not  dis- 
charged as  to  those  debts,  the  detainers  lodged  in  respect 
of  them  remained  in  force,  and  he  was  not  entitled  to  be 
discharged  on  habeas  corpus  (t). 

The  adjudication  having  been  made,  the  judge  may  make  Order  and 
an  order  and  issue  a  warrant  to  the  gaoler  accordingly,  warnnt  to 
ordering  the  insolvent's  discharge  from  custody  as  to  the  fS^*^' 
detainers  under  which  he  is  confined,  or  which  are  lodged 
agaunst  him  before  he  is  out  of  custody,  for  debts  in  respect 
of  which  the  adjudication  has  been  made  («). 

In  any  of  the  above  cases,  where  the  prisoner  is  detained,  Imprison- 
the  judge  may,  if  he  think  fit,  order  that  the  insolvent  "«"*  ^*h- 
shall  be  kept  within  the  walls  of  the  prison,  and  not  within  zL^ 
the  rules  or  liberties  (v). 

(«)  1  &  2  Vict  c.  110,  8.  78.  S.  C,  1  L.  M.  &  P.  660. 

See  form,  App.  p.  67.  («)  1  &  2  Vict.  o.  110,  i.  83 ; 

(0  Ex  parte  VhMty  IOC.  B.  and  10  &  11  Vict,  c  102,  b.  10. 

891.    8.  C.,  2  L.  M.  &  P.  279  ;  See  forms  of  orders  and  warrants, 

20  L.  J.,  C.  P.,  171.    See  also  App.  p.  64. 

Harvey  v.  HudwHf  5  Exr.  845.  (o)  1  &  2  Vict.  c.  110,  s.  81. 
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Part  II.       Where  Insolvent  has  been  out  of  custody,'] -^The  in* 

•  solvent  may  in  these  cases  be  detained  or  arrested  at  the 

Where  in-    g^it  of  one  or  more  creditors  with  respect  to  whom  his  de- 

bee  ^'^^  t  ^f  ^^t'O'^  ^  adjudged ;  but  when  the  time  of  their  detention 

cQi^bodr,      ^^  determined,  he  is  entitled  to  the  benefit  of  the  act, 

though  he  has  been  out  of  actual  custody  part  of  the  time 

by  reason  of  his  not  having  been  arrested  or  detained  (w). 

The  effect  of  an  arrest  under  the  above  power  is  to  take 
the  case  out  of  the  Insolvent  Act  entirely,  and  to  leave  the 
insolvent  liable  to  arrest  during  the  period  of  remand,  as 
if  the  act  had  not  passed  (x).  Accordingly,  the  insolvent, 
by  paying  the  creditor  at  whose  suit  he  is  remanded  his 
debt,  is  entitled  to  be  discharged  from  custody,  and  such 
payment  is  valid  in  law  {y). 


Offences 
against 
creditors 
generaUj. 


Fraudu- 
lent with- 
holding 
books,  5ec 


Conceal- 
ment of 
debts. 


Undue  pre- 
ference. 


Making 
away  with 
or  charging 
propvty. 


Offences  against  Creditors  generally,'] — The  following 
remarks  apply  to  those  acts  which,  when  committed  by 
the  insolvent,  are  injurious  to  his  creditors  generally,  and 
which,  if  proved,  render  him  liable  to  be  imprisoned  for 
three  years. 

As  to  what  constitutes  a  fraudulent  withholding  of  books 
or  papers,  keeping  false  books  or  accounts,  or  wilfully 
altering  or  falsifying  them,  it  is  needless  to  add  any  re- 
marks ;  it  may  be  useful,  however,  to  direct  attention  to 
the  Bankrupt  Act,  12  &  13  Vict.  c.  106,  s.  201,  which 
contains  a  somewhat  similar  provision. 

The  next  offence  in  order  is  the  insolvent's  fraudulently, 
with  the  intent  of  diminishing  the  sum  to  be  divided  among 
his  creditors,  or  of  giving  an  undue  preference  to  any  of 
them,  discharging  or  concealing  any  debt  due  to  or  from  hiin. 
What  is  a  concealment  of  a  debt  must  depend  upon  the 
particular  circumstances  of  each  case,  and  calls  for  no 
observations.  With  regard  to  undue  preference,  as  this 
portion  of  the  statute  is  of  a  penal  character,  decisions 
respecting  fraudulent  preferences,  void  against  assignees  of 
a  bankrupt  or  insolvent,  though  somewhat  analogous,  can- 
not, perhaps,  be  considered  as  strictly  in  point ;  they  may, 
however,  form  a  considerable  guide  in  determining  what  is 
an  undue  preference  within  the  meaning  of  the  act.  These 
having  been  already  mentioned  need  here  be  only  referred 
to  (z). 

The  last  of  this  class  of  offences  is,  making  away  with, 
charging,  mortgaging  or  concealing,  his  property  before  or 


(w)  1  &2  Viet.cllO,  s.  85. 

(jp)  T\imor  T.  Darnell,  5  M. 
&  W.  28 :  Bilton  v.  Clipperionj 
9  M.  &  W.  478 ;  Growcock  v. 


Waller,  11  A.  &  £.  165. 

(y)  Viner  y.  Hawkhu,  9  Ezr. 
266. 

(;)  Ante,  p.  16. 
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after  the  commencement  of  the  imprisonment.     The  offence  Chap.  hi. 

of  making  away  with  property  applies  not  only  to  cases  in - 

which  the  insolvent  has  deprived  all  his  creditors  of  the 
benefit  of  it,  but  also  where  he  has  given  up  the  whole  of 
his  property  to  one  or  two  creditors,  to  the  prejudice  of  the 
rest  (a). 

Offences  against  Creditors  individitaUy.'] — ^We  will  now  Offencea 
consider  those  offences  which  are  injurious  to  the  creditors  >8^^t 
individually,  and  which  render  the  insolvent  liable  to  im-  ^^{]^ 
prisonment  for  two  years.  ally. 

Contracting  a  debt  by  means  of  ''  a  breach  of  trust  **  Breach  of 
does  not  apply  to  cases  where,  a  trustee  is  guilty  of  a  breach  ^■'^'^ 
of  trust  against  his  cestui  que  trust,  but  to  cases  in  which 
the  word  is  used  in  another  sense,  viz. :  where  a  confidence 
has  been  established,  such  as  exists  between  principal  and 
agent  (h)j  and  is  especially  applicable  to  the  cases  of  col- 
lectors, clerks,  commercial  travellers,  and  the  like ;  nor  as 
against  the  employer  is  an  act  the  less  a  breach  of  trust 
because  it  amounts  to  an  embezzlement,  if  the  position  which 
enabled  the  insolvent  to  commit  the  act  was  created  by  a 
confidence  on  the  part  of  the  creditor  (c).  In  these  instances 
the  court  usually  acts  with  greater  severity  than  in  other 
cases  (d). 

In  order  to  prove  that  a  debt  is  contracted  fraudulently,  Contract- 
or  by  means  of  false  pretences,  there  must  appear,  first,  the  i°S  ^^^^ 
fraudulent  intent  on  the  part  of  the  insolvent,  evidenced  by  j   i 
any  deceit,  whether  by  word  or  act,  or  by  concealment  of  bj  false 
the  truth  where  it  was  his  duty  to  declare  it ;  and  secondly,  pretences, 
that,  without   such  fraud  or  false  pretences,  the  creditor 
would  not  have  allowed  the  insolvent  to  contract  the  debt. 
The  fraudulent  intent  must  be  shown  to  have  existed  at  the 
time  of  contracting  the  debt :  where  therefore  the  insolvent 
has  at  the  time  when  he  obtained  money,  or  goods  on 
credit,  acted  with  bona  fides,  no  subsequent  fraud  can  avail 
to  make  the  original  act  (the  contracting  of  the  debt),  frau- 
dulent within  the  statute  («).     Fraud  may  be  evidenced  by 
any  false  statements  on  the  part  of  the  insolvent  which  are 
calculated  to  weigh  with  his  creditor  in  giving  him  credit, 
as  representing  that  he  had  an  order  for  a  particular  article 
which  he  seeks  to  obtain  {f),  or  stating  that  he  has  an 

.  (a)  Rt  Johneoek,  Cress.  170.  MantoUf  Cress.  253.    See  Mtyor 

{b)  As  where  money  received  Sen^le^t  Case,  1  Leach,  C.  L. 

for  a  spedfio  purpose  is  misqi.  420 ;   Roscoe  Crim.  Evid.  608, 

plied,  Re  Egler,  Cress.  5.  3rd  edit.,  as  to  the  original  in-' 

(c)  Re  Lanpley,  Cress.  43.  tention   with  which   goods    are 

(d)  Re  Davie,  Cress.  143.  obtained. 

(e)  Re  Bate,  Cress.  249  i  Re         (/)  <R«  Ogeton,  Cress.  105. 
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Pakt  II.   aoeoont  with  a  iMnker  on  whom  he  gives  a  hfll  (^),  or  ihe 

like ;  these  instances  rank  under  the  *head  of  contracting 

debts  ^  by  means  of  false  pretences,'*  and  are  analogous  to 
similar  offences  which  are  indictable  (A),  and  as  to  which  it 
has  been  held  that  the  pretence  must  be  of  some  existing 
fact,  and  not  merely  a  pretence  that  the  party  would  do  an 
act  which  he  did  not  mean  to  do,  as  promising  to  pay  for 
goods  on  deiiyery  (t),  this  being  a  mere  promise,  so  that 
common  prudence  would  raable  the  creditor  to  guard 
against  injury  from  the  breach  of  it;  but  evea  in  these 
cases  it  is  not  necessary  that  the  pretence  should  have  been 
by  words,  but  it  may  be  proved  by  the  acts  of  the  party, 
such  as  producing  false  papers,  or  assuming  a  eharacter 
which  does  not  belong  to  him  (A). 

The  word  *<  fraudulently"  is,  however,  of  wider  significa- 
tion, and  includes  not  merely  cases  of  pretence,  whe^r  by 
word  or  deed,  but  any  deceitful  or  disnonest  sdieme,  plan, 
or  contrivance,  whereby  one  person  is  induced  to  pay 
money  to  or  for  another,  or  to  lend  money  to  him,  or  to 
sell  goods,  or  to  part  with  any  species  of  property  whereby 
a  debt  is  Incurred  (/),  as  by  allowing  the  person  with  whom 
he  is  dealing  to  remain  m  ignorance  of  the  fact  of  his 
having  been  arrested  (m),  or  of  his  being  in  prison  (n),  or 
suffering  the  creditor  to  remain  in  error  as  to  a  material 
fact  (0)9  or  to  act  on  a  false  representation  made  by  a 
stranger  (p).  The  fraud  must,  however,  in  all  cases  amount 
to  moral  fraud;  a  false  statement  supposed  by  the  party 
making  it  to  be  true  will  not  suffice  (9). 

Although  fraud  on  the  part  of  (the  insolvent  is  clearly 
proved,  the  court,  in  accorcknce  with  a  rule  well  known  to 
the  courts  of  common  law  in  cases  of  contract  (r),  holds, 
that  if  the  creditor,  being  aware  of  the  fraud,  does  any  act 
of  condonation  or  waiver  of  the  fhiud,  as  by  accepting  as 


WaiTerof 
frmd  b J 
onditofa 


(g)  Re  Steery  Crets.  135. 

(A)  7  &  8  Geo.  4,  c  29, 1.  &3. 
Rosooe'8  Crizm  Evid.  *«  FkUe 
PretenoeB/' 

(0  R  T.  Chodail,  Rnis.  &  Rj* 
461. 

(i)  B.  V.  Dougiaa,  7  C.  ft  P. 
785,  note ;  B,  ▼.  Barnard^  ib. 
784  ;  in  which  a  penon  at  Oxford, 
wearing  a  oommooer's  gown,  but 
not  being  a  member  of  the  oni- 
Territy,  having  ordered  gooda,  was 
held  to  have  obtained  dem  under 
fidae  pretencet. 

(/)  Cooko,  199. 

(m)  Re  Bray,  Crev.  81K 


(»)  Be  Jhffirey,  Cren.  48. 

(0)  HUiY.  Gray,  1  Stark.  434. 

(p)  PilmorerMoodfbKNX. 
97. 

(q)   See  caies  in  which 
diitinction  ia  pointed  ont. 
Part  I,  p.  98,  note  (k). 

(r)  See  Comphdl  r.  ttemmyt 
1  A.  &  £.  40,  where  it  waa  held 
that  if  a  party,  who  haa  been  in- 
dooed  by  fraodnlent  miarepraMn- 
tation  to  pQichase  an  article,  after 
diaoovering  the  fraod,  ooDtinBea 
to  deal  witfi  it  aa  hia  own,  he  can- 
not recover  back  the  money  6«m 
the  seller. 
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a  fresh  Mcurity  a  bond  (s)^  or  wamnt  of  attorney  (t)^  or  Chap.  iif. 

by  accepting  payment  of  a  portion  of  the  debt  (u)  or  the " 

like,  he  is  estopped  from  reverting  to  the  fraud  as  a  ground 
of  opposition. 

So  where  subsequently  to  and  with  knowledge  of  the 
firaudy  any  agreement  or  settlement  b  made  or  entered  into 
by  or  between  the  creditor  and  insolvent  which  has  the 
effect  of  altering  the  nature  or  character  of  the  creditor's 
claim  {v)y  as  by  a  submission  to  arbitration^  whether  there 
is  a  subsequent  award  or  not,  the  fraud  is  considered  as 
superseded  (w)» 

There  is  often  a  question  of  much  nicety  as  to  what  con-  Contract- 
stitutes  the  contracting  of  a  debt  *^  without  reasonable  or  ing  debt 
probable  expectation  at  the  time  when  contracted  of  paying  !|^2^^i^ 
the  same."  The  offence  being  classed  among  those  whi<£  ezpectatioa 
affsct  the  creditors  in  their  individual  capacity  only,  the  of  paying 
inquiry  on  this  head  must  be  limited  to  the  particular  debts  it. 
due  to  those  creditors  who  oppose  the  discharge ;  and  an 
opposing  creditor  may  inquire  of  an  insolvent  what  his 
expectation  was  at  the  time  of  contracting  his  debt,  but  he 
will  not  be  permitted  to  extend  his  examination  for  the  like 
purpose  to  any  of  the  other  debts  contained  in  the  schedule. 
He  may,  however,  ascertain,  by  the  examination  of  the 
insolvent,  and  his  schedule,  die  state  of  his  affiurs  and  the 
extent  of  his  debts  at  the  time  of  contracting  the  particular 
debt  which  is  made  the  ground  of  complaint,  from  which 
the  court  may  judge  how  far  the  insolvent's  expectation  of 
being  able  to  pay  the  debt,  at  the  time  of  its  contraction,  was 
reasonable  or  probable  (x).  In  cases  where  there  is  any 
ground  for  supposing  that  the  opposing  creditor  was  aware 
when  the  debt  was  contracted  that  the  insolvent  had  no  pro- 
perty, the  creditor  himself  should  be  examined  (y).  The  court 
in  coming  to  a  conclusion  on  this  head  of  opposition  must 
necessarily  take  into  consideration  various  circumstances; 
such  as,  the  immediate  pec];niary  state  of  the  insolvent ;  his 
future  expectancies,  either  reasonable  or  not ;  his  condition 
in  life,  and  that  of  his  immediate  relations  ;  the  nature  and 
amount  of  the  debt,  whether  contracted  for  necessaries  or 
luxuries ;  all  or  some  of  which  facts,  as  they  may  exist  in 
each  individual  case,  form,  when  viewed  both  separately  and 
in  the  aggregate,  the  grounds  from  which  the  court  mast 
arrive  at  its  decision  in  each  particular  case.     One  rule 

(t)  Be  SeotMny  Crett.  102.  (x)  Cooke,  212,    The  practice 

(t)  Bb  Streaekam,  Cren.  109.  ae  there  laid  down  waa  cited  and 

(«)  120  GibbotUf  Cresa.  244.  approved  of  by  the  court  in  the 

(v)  Cooke,  210.  caae  t^  in  Re  Brewster,  Cress. 

(tp)  Be  Aehky,  Cress.  125 ;  Be  192. 
7>^/or,  ib.  155.  (y)  Be  Bremier,  Cress.  192* 


^^  Offeneei  (u^ainsi  Crtditan  mdicubuJfy.    [Inml^ 

Pakt  lu  has,  howerer,  been  obserred  which  will  admit  of  defimtioii, 
namelTy  that  where  the  debt  has  been  contracted  bj  the 
porchase  of  goods  by  the  insoWent  in  the  ordiBaiy  conne 
and  bona  fide  prosecution  of  his  boainessy  since  firora  the 
very  fact  of  obtaining  them  he  provides  to  hims^  a  proa- 
pective  means  of  payment  on  their  sale,  the  conrt  will  D0t» 
unless  gross  improvidence  appears  in  the  transaction^  hold 
it  to  come  withm  this  provision.  Where  an  insolvent,  who 
had  been  arrested  on  mesne  process,  whilst  oat  on  hail 
parchased  goods  to  re-sell  for  which  he  nevn*  paid,  the 
court  held  that  he  had  obtained  them  withoat  leaaonahle 
expectation  of  paying  for  them  (r). 
Pnada.  With  respect  to  the  ^  frandolently  or  by  means  of  &l8e 

]«ntly  ob-    pretences**  obtaining  forbearance  of  debts  by  any  creditors, 
^^!j^^'  the  same  observations  are  applicable  as  those  which  have 
been  made  on  the  contracting  debts  in  a  similar  manner  (a). 
Vexatious        In  order  to  prove  that  the  insolvent  has  pot  any  of  his 
or  frivoloai  creditors  to  unnecessary  expense  by  any  vexatioas  or  Invo- 
^"'^       Ions  defence  or  delay  to  a  suit  for  recovering  a  debt,  or 
sum  of  money,  due  from  him,  the  proceeding  in  such  suit, 
unless  admitted  by  the  insolvent,  most  be  proved  in  the  usual 
way  (6).    The  amount  of  expense  occasioned  by  the  delay 
roust  also  be  proved.     The  statute  only  implies  to  suits  for 
recovering  a  ^  debt,**  or  *^  sum  of  money :"  actions,  there* 
fore,  of  tort,  as  ejectment,  trespass,  case  and  trover,  are  not 
within  its  provisions,  nor  does  it  apply  to  actions  of  assump- 
sit to  recover  unliquidated  damages  for  the  breach  of  aa 
agreement,  express  or  implied ;  since  in  these  cases  no  debt 
being  ascertained  it  cannot  be  shown  that  a  debt  ot  sum  of 
money  is  ^  due  "  (c).     It  is  impossible,  from  the  nature  of 
the  offence,  to  lay  down  any  general  rule  as  to  what  is  a 
vexatious  or  frivolous  defence  or  delay ;  one  of  the  most 
common  evidences  thereof  is,  where  an  insolvent,  having 
pleaded   to  an  action,  at  its  trial  offers  no  defence  (i/)^ 
or  before  trial  admits  his  liability ;  in  which  cases  the  court 
is  guided  by  what  took  place  at  the  time  of  the  trial  or 
admission.     So  where  the  insolvent  has  pleaded  a  state  of 
facts  impossible,  or  contrary  to  truth  (e).    If,  however,  the 
insolvent  appears  to  have  bond  fide  believed  .that  he  lud  a 
good  defence  to  an  action,  and  accordingly  resisted  it,  the 
defence  or  delay  cannot  be  considered  frivolous  or  vexatious  ; 
although  owing  to  some  mistake,  either  in  fact  or  law,  under 
which  he  laboured,  he  is  not  justified  by  the  resulted). 


(r)  Re  StoeJifordy  Cros.  87.  (d)  Se  ClayUm^  Cooke,  218 ; 

{a)  Ante,  p.  37.  Re Bedford^Th^iRe  Gimid,Cnsu 

ib)  Ante,  Part  I,  Chap,  vii,  130. 
p.  79.  (0  Re  Lammg,  Creo.  117. 

(e)  R€  Bver&rd,  Crest.  195.  (/)  Re  Hmdk,  Cook^  219» 


t$ncy,]  Cofts.  41 

A  defence  cannot  be  considered  frivolous  on  account  of  its  Chap.  m. 

being  technical,  if  there  be  a  reasonable  probability  of  its 

success  (g).  Another  consideration  which  frequently  weighs 
with  the  court  in  adjudicating  on  this  offence,  is  the  fact 
that  the  insolvent,  from  his  being  an  attorney,  or  otherwise 
specially  conversant  with  the  practice  of  courts,  is  fullv 
aware  cf  the  amount  of  expense  which  a  plaintiff  under  such 
circumstances  will  incur,  and  also  of  the  effect  of  such  a  course 
of  conduct  as  regards  himself  (A).  A  circumstance  also» 
which,  although  a  substantive  offence  in  itself  when  it 
co-exists,  as  it  frequently  does,  with  that  which  we  are 
now  considering,  aggravates  the  amount  of  blame  attaching 
-to  each  separately,  is  the  insolvent's  employing  that  time 
which  is  gained  to  him  by  means  of  vexatiously  defending 
an  action,  in  making  away  with  his  property,  thus  wholly  or 
in  part  depriving  his  creditors  of  it  (t). 

The  last  offence  mentioned  by  the  statute  is,  where  the  Incurring 
insolvent  is  indebted  for  damages  in  an  action  for  criminal  2*?'^  ^ 
conversation,   seduction,  breach  of  promise  of  marriage,  cnm^coL 
malicious  prosecution,  libel,  or  slander,  or  for  malicious  ^^  ' 
injuries.   The  court  in  the  first  six  of  these  cases  is  governed 
entirely  by  the  amount  of  the  verdict,  and  refuses  to  hear 
evidence  which  affects  the  merits,  since  otherwise  each  case 
might  be  re-tried  (k)»    With  regard,  however,  to  the  con- 
dition and  station  of  life  of  the  defendant,  which,  although 
it  does  not  affect  the  amount  of  crime  attaching  to  the 
offence,  may,  and  probably  would,  have  materially  influenced 
the  jury  in  the  amount  of  damages  they  gave,  the  court  will 
receive  evidence  (/). 

Where,  however,  the  damages  have  been  given  in  an  Dinaagta  in 
action  for  a  malicious  injury,  the  statute  requires  that  it  ■*^°  *°^ 
shall  '<  appear  to  the  satisfaction  of  the  court  that  the  injury  ]]^jq^^^ 
complained  of  was  malicious;**  in  these  cases,  therefore, 
besides  the  proof  of  the  verdict  and  of  damages  having  been 
given,  evidence  aliunde  is  required  to  show  the  extent  of 
that  malice  which  constitutes  the  offence  to  be  inquired 
into  (m)  ;  the  court,  however,  is  still  guided  m  its  judgment 
by  the  amount  of  the  damages  (n). 

Costs.'] — ^When  any  opposing  creditor  proves  to  the  Costs ; 
satisfaction  of  the  judge  that  the  insolvent  has  done  any 
act  for  which  upon  adjudication  he  is  liable  to  remain  in 

{g)  Re  Ho9kinty  Cooke,  220.         Cress.  37  ;  Rt  Howard,  17  L.  T. 

(A)  Ite  Gi7<#,  Cress.  127.  ^^^W  ^    .»      ^         iaa 

r./ «    r     >      ^        ,,-  (/)  Us itWai,  Cress.  100. 

(i>  Be  Lomng,  Cress.  117.  („,)  ju  Pratt,  Cress.  229  ;  Ite 

{k)  Rb  Palmer,  Cooke,  222  {      Marah,  Cooke,  229. 
Be  March,  ib.  28 ;  iZe  Jaekton,         (n)  Be  Shepherd,  Cooke,  299, 


48  Re-heoring  in  COM  of  FroMd^  j^.       [Jiuoi* 

Past  u.  custody  for  a  period  not  ezoeeding  three  yean,  the  jui^  is 
directed  by  the  act  to  order  the  taxed  costs  of  the  opp(^ 


^  ^laS^    sition  to  be  paid  to  the  opposing  creditor  out  of  the  estate 
B^credi-    ^^^  effects  oi  the  insolvent,  by  the  assignee^  before  any 

dividend  u  made ;  in  other  cases  also^  where  the  oppositioii 

is  substantiated,  or  effectual,  the  judge  may  so  order  if  he 

thinks  fit  (o). 
to  intol-  If  it  appears  to  the  judge  that  the  opposition  was  iiivoloiu 

vent ;  and  vexations  he  may  awurd  such  costs  to  the  insolvent  as 

appear  to  him  to  be  just  and  reasonable^  to  be  paid  by  the 

creditor  making  the  opposition  (p). 
how  nocH        The  court  may  cause  these  costs  to  be  recovered  in  the 
vered.         same  manner  as  costs  awarded  by  any  rule  of  the  superior 

courts  may  be  recovered  (^ )• 


Allovaiioe       Allowance  to  JimoZmii^.]— The  court  may  order  the  cr&- 

^  ^^'^      ditor  at  whose  suit  the  insolvent  is  detained,  to  pay  him  a 

^^  sum  not  excee^ting  4<.  per  week,  at  such  times  and  in  sueh 

manner  or  proportion  as  the  judge  directs,  and  may  order 

that  on  fidlure  of  payment  the  insolvent  shall  be  discharged 

as  to  the  suit  of  the  creditor  or  creditors  Ruling  to  pay  (r). 

Reoom-  Recommendation  and  Appointment  of  Creditor^ e  Aj»* 

mCTidatioB   iigneeJJ^ — ^At  this  state  of  the  proceedings  any  one  of  the 

Do^taient    ^'^^^^  ^^o  ^  desirous  of  becwiing  assignee,  may  signify 

^f^^.      his  williDgness  to  be  appointed,  and  should  fill  up  an  ao* 

tor's  a«i9-  ceptance  paper.    On  the  recommendation  of  the  judge  of 

i^e^  the  county  court,  and  the  acceptance  paper  being  presented 

to  the  court  in  London  within  ten  days,  and  returned  to  the 

county  court,  the  registrar  of  the  court  will  give  a  receipt 

for  them,  and  will,  on  ascertaining  the  sufficiency  of  the 

acceptance,  prepare  the  order  of  appointment ;  wluch  may 

then  be  taken,  together  with  the  insolvent's  books  and 

papers,  if  any,  from  the  care  of  the  registrar  (<). 

Mistske  in       Mistake  in  Order  J] — ^If  any  order  or  warrant  for  the 

^^'^^         discharge  of  an  insolvent  has  been  made  by  mistake,  on 

the  error  being  shown  to  the  judge  he  may  revoke,  annul, 

suspend,  or  amend  the  order,  and,  if  necessary,  re-commit 

the  insolvent  (^). 

Re-hearing       JRs'hearing  in  case  of  Frauds  ^c] — The  adjudication 
^^&I    ^^^  order  are  final  and  conclusive  and  cannot  be  reviewed, 

(o)  1  &  2  Viet,  c  110,  i.  82.  (r)  1  &  2  Viet  c.  110,  s.  86. 

See  forme  of  order  in  either  esee,  {$)  See  taUe^  p.  10.   For  fmn 

App.  pp.  69,  70.  of  aooeptanoepaper,  App.  p.  70. 

(p)  1  &  2  Viet  c  110, 1.  82.  (0  1&2  Vict.  0.110,8.  97. 

(;)  lb. «.  113. 


«0fiey.]        lU'hearing  in  case  of  Fraud,  ^e.  48 

unless  '<  the  court "  (u)  shall  afterwards  see  good  and  suffi-  Chap.  hi. 

dent  cause  to  believe  that  the  adjudication  has  been  made 

on  false  evidence,  or  has  been  otherwise  improperly  made, 
or  fraudulently  obtained;  in  which  case  'it  may  direct  a 
re-hearing  before  the  judge  of  the  county  court,  who  may 
annul  the  original  adjudication  and  order,  and  adjudicate 
upen  the  case  as  if  it  were  an  original  hearing,  and  if  ne- 
cessary may  remand  the  insolvent  to  the  custody  he  was  in 
before  the  hearing.  All  detainers  against  him  remain  in 
force  as  if  he  had  not  been  discharged.  If  he  refuses  or 
neglects  to  appear,  the  court  may  order  him  to  be  arrested. 
The  judge  may  in  such  second  adjudication  direct  that  the 
time  since  the  former  hearing  shall  not  be  calculated  in  the 
time  for  which  he  orders  his  detention  (v). 

The  application  for  a  re-hearing  upon  the  ground  of 
fraud  or  false  evidence  must  formerly  have  been  made  to 
the  Insolvent  Court  in  London  (w).  Since  the  hearing  of 
insolvents  has  been  transferred  to  the  county  courts,  it  has 
been  held  that  the  court  in  London  has  no  jurisdiction  to 
make  an  order  for  re-hearing,  upon  the  ground  that  the 
provisions  of  the  statute  do  not  in  terms  apply  to  the  ease 
of  an  adjudication  by  a  county  court,  and  that  on  principle^ 
although  it  was  reasonable  to  vest  the  power  of  deciding  or 
re-hearing  in  a  tribunal,  of  which  all,  or  at  least  one,  of 
the  judges  had  presided  at  the  former  hearing,  it  would  be 
inconvenient  to  require  that  a  tribunal  should  have  to  de- 
cide whether  a  judge  had  been  deceived  either  by  false 
evidence,  or  otherwise,  without  having  the  power  of  com- 
municating officially  with  that  judge  upon  a  matter  depend- 
ing chiefly  on  what  passed  in  his  own  mind  (x). 

Tbe  above  decision  shows  that  the  Insolvent  Court  in 
London  has  twt  jurisdiction.    In  a  more  recent  case  (^)  it  ^ 

was  decided  that  the  county  court  has  jurisdiction  to  £rect 
a  re-hearing ;  it  may  be  doubted,  however,  whether  if  an 
order  for  re-hearing  is  made  by  the  judge  of  a  county  court, 
and  the  insolvent  neglects  to  attend,  the  judge  can  by  his 
warrant  enable  the  bailiff  of  the  court  to  arrest  the  insol- 
vent, unless  he  be  within  the  jurisdiction  of  the  court  from 
which  the  warrant  issues.  This  question  was  raised  during 
the  argument  of  the  last-mentioned  case,  but  the  court 
declined  to  express  any  opinion  upon  the  point 

(«)  See  pott,  B.  192.    S.  C,  nomine  Re  dab- 

(v)  1  &  2  Vict  c.  110,  6.  96.  bum,    21  L.  J.,   a   B.,  379. 

(w)  ThU  is  dear  from  the  Ian-  8.  C,  16  Jur.  859. 
guageof  1  &  2  Vict.  c.  110,  s.  96.  (y)  H.  v.  Dowiinfff  2  £.  &  B. 

(^)  £^  parte  PMllipe,  2  £.  &  196.   S.  C,  22  L.  J.,  a  B.,  296. 
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Return  of  Proceedings  to  Insolvent  Court,^ — After  the 
hearing  andf  adjudication  in  the  county  court,  the  petition, 
schedule,  and  all  judgments,  rules,  orders,  and  proceedings 
of  the  county  court  are  returned  to  the  Insolvent  Court 
in  London,  signed  by  the  judffe  of  the  county  court,  to  be 
a  record  of  the  London  court  (a). 


Warrant  of      Warrant  of  Attorney  and  Execution  thereon.'] — ^We 

attorney      have  already  seen,  that  before  the  adjudication  can  be  made, 

and  eiecn-  the  court  must  require  the  insolvent  to  execute  a  warrant 

on!"    *""   ^^  attorney  to  authorise  the  entering  up  of  a  judgment 

against  him  in  one  of  the  superior  courts,  in  the  name  of 

the  assignee  or  assignees,  for  the  amount  of  the  debts  statee 

in  the  schedule,  or  so  much  thereof  as  appear  to  be  dud 

and  unsatisfied  at  the  time  of  executing  Uie  warrant  of 


(a)  10  &  II  Vict.  c.  102, 1.10. 
See  form  of  calendar  of  cases 
heard,  to  be  made  out  by  the  re* 


glistrar  of  the  county  ooort  md 
returned  to  the  Insolvent  Court  in 
London,  App.  p.  72. 


Dency.]  Effect  of  Discharge.  45 

attorney.     The  warrant  is  not  within  the  act  3  Gee.  4,  c.  89,  Chap.  it. 

it  need  not  therefore  be  filed  to  make  it  valid ;  nor  need  it 

be  executed  in  the  presence  of  an  attorney  acting  on  be- 
half of  the  insolvent.  The  order  of  the  Insolvent  Court 
is  a  sufficient  authority  to  the  assignee  to  enter  up  judg- 
ment, and  the  judgment  when  entei«d  up  has  the  force  of  a 
recognisance. 

If  at  any  time  it  appears  to  the  court  that  the  insolvent 
is  of  ability  to  pay  his  debts,  or  any  part  of  them,  or  that 
be  has  died,  leaving  assets  for  that  purpose,  the  court  may 
permit  execution  to  be  taken  out  on  the  judgment  for  such 
sum  as,  under  all  the  circumstances  of  the  case,  the  court 
may  order.  The  sum  so  obtained  must  be  distributed 
rateably  among  the  creditors,  in  the  same  way  as  a  dividend. 
The  court  may  direct  further  proceedings  on  the  judgment 
if  necessary.  Until  all  the  debts  are  satisfied,  together  with 
such  costs  as  the  court  thinks  fit  to  award.  No  scire  facias 
is  necessary  to  revive  the  judgment,  but  execution  may  at 
all  times  issue  by  order  of  the  court  (&).  After  the  death 
of  the  insolvent,  neither  the  Insolvent  Court  nor  a  superior 
court  can  order  judgment  to  be  entered  up  (c).  If  an  appli- 
cation to  enter  up  judgment  appears  to  be  ill  founded  or 
vexatious,  the  court  may  dismiss  it,  and  order  the  party 
making  the  application  to  pay  costs  (jb)» 

Cancelling  Warrant  of  Attorney  and  Re-assignment  Cancelling 
of  Property. "^^li  at  any  time  after  the  adjudication,  it  warrant  of 
appears  to  the  satisfaction  of  the  court  that  all  the  debts,  •ttoroey 
in  respect  of  which  the  adjudication  was  made,  have  been  J?^  „  ""*  of 
discharged  and  satisfied,  the  court  may,  upon  application,  p'SMrty." 
direct  that  the  warrant  of  attorney  shall  be  cancelled ;  or 
if  judgment  has  been  entered  up  thereon  may  order  satis- 
faction to  be  entered  on  the  judgment.     The  court  may 
also,  if  any  goods  or  property  of  the  insolvent  remain  in 
possession  of  the  assignees,  order  that  they  be  vested  in  the 
insolvent,  or  his  heira,  executors,  or  administrators.     Any 
deed  of  release  required  for  this  purpose  is  not  liable  to 
stamp  duty  {d). 

Effect  of  I>ischarge.2—The  discharge  does  not  extin-  Effeit  of 
guish  the  debt,  but  operates  as  a  protection  to  the  person  diwharge. 
of  the  insolvent  and  his  goods  from  future  suits  or  execu- 
tions, in  respect  of  all  the  debts  and  sums  of  money  due 
at  the  time  of  making  the  vesting  order  from  the  insolvent 
to  the  persons  named  in  the  schedule  as  creditors,  or  for 

(A)  1  &  2  Vict  c.  110.  ^  87*        (^)  ^«^  ^,  j,^^^^^^^  1  ^  B.  177- 

{d)  la6  2Vwi.  c.  110,t.92. 
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Part  n.  which  they  have  given  him  credit  before  the  vestiiig  order, 
but  which  are  not  then  payable  (e).  In  order  to  see  to  what 
debts  the  discharge  extends,  rererenoe  must  be  had  to  sect. 
69  (ante^  p.  21),  which  directs  what  debts  must  be  inaerted 
in  the  schedule.  The  words  *^  debts  growing  due/'  used  in 
that  section  do  not  mean  grrowing  debts,  but  debts  which 
To  idiat  are  ascertained  in  amount  and  payable  in  future  {/)•  The 
^jlt  ^^  ^'  insolvent  is  discharged  also  from  all  claims  of  other  per* 
^  '  sons  not  known  to  the  insolvent  at  the  time  of  the  adju- 

dication, who  are  indorsees  or  holders  of  any  negotiable 
security  set  forth  in  the  schedule  (^),  although  they  are 
not  named  therein  (A).  The  discharge,  however,  does  not 
operate  generally  as  to  all  debts  then  due  to  such  cre- 
ditors, which  are  not  specified  in  the  schedule,  but  only  aa 
to  those  which  he  mentions  in  the  schedule,  and  of  which 
he  gives  notice  (t)  ;  this  has  been  held  to  be  so,  although 
the  debt  was  omitted  at  the  express  request  of  the  cre- 
ditor, such  an  arrangement  being  against  the  policy  of  the 
Insolvent  Acts  (A).  The  discharge  from  a  debt  for  which 
the  insolvent  has  accepted  a  bill  of  exchange,  is  no  dis- 
charge as  to  the  bill  in  the  hands  of  a  third  party,  unless 
the  holders  name  has  been  inserted  in  the  schedule^  or  it 
is  stated  that  he  is  unknown  (/). 

The  discharge  is  not  only  a  bar  to  a  future  action,  but 
it  prevents  a  creditor  from  setting  off  the  debt  in  an 
action  by  the  insolvent,  for  a  demand  accruing  since  the 
discharge  {m).  In  the  case,  however,  of  an  insolvent 
tenant,  who  has  inserted  rent  in  his  schedule,  and  been 
opposed  by  the  landlord,  it  is  no  bar  to  a  subsequent  dis- 
tress for  it  {n)» 

The  payment  of  a  dividend  under  an  insolvency  will  not 
operate  to  take  a  case  out  of  the  statute  of  limitations. 
Where  one  of  three  joint  makers  of  a  promissory  note  b^ 


8^ 


[«)  1  &  2  Viot  c.  110,  i.  75. 
Skelton  v.  Motif  5  Exr. 
231.    8.  C,  19  L.  J.,  Exr.,  243. 

(ff)  1  &  2  Tict.  c.  110,  B.  75. 
If  the  holder  be  known,  notice 
miiflt  have  been  given.  Pugh  v. 
J^ooAAom,  5  C.  &  P.  376.  Where 
an  insolvent  who  had  accepted  and 
given  to  the  payee  a  bill  drawn 
on  hfan  by  J.  S.,  described  the  bill 
in  his  eehedQle  as  d»wn  by  J.  S., 
bat  did  not  name  the  payee  or  al- 
lege that  the  holder  was  unknown, 
it  was  held  that  the  insolvent  wu 
not  diicharged  aa  to  the  payee. 
Idmtberij,  SmUk,  20  L.  J^  C  P., 
195. 


(A)  Boydeil  V.  CkampmapBf  2 
M.  ft  W.  433. 

(i)  7by/or  v.  BueJktman,  4  B. 
&  C.  419;  7>«rt  v.  Stami,  7 
Scott,  343 ;  Leonmrdr. Baker,  15 
M.  &  W.  202,  overraUng  Ikmt 
V.  Lhjfd,  1  Jor.  349. 

(k)  Takram  v.  F^reemum^  2  C 
ft  M.  451,  bat  see  Howard  v« 
Btartohixij  4  B.  ft  Ad.  555. 

(0  Beck  V.  Beoerle^ft  11  M.  ft 
W.  845. 

(m)  Francis  v.  Dodiwortk^  4 
C  R  202 

(n)  PAO/^w  V.  SkervUi,  6  Q. 
B.  944« 
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came  insolyent  and  inserted   tbe   note  and  the  holder's  Crap.  it. 
name  in  his  schedule,  and  a  dividend  was  afterwards  paid  ■ 

to  the  latter  in  respect  of  the  note,  it  was  held  in  an  action 
upon  the  note  that  such  payment  was  not  sufficient  to  take 
the  case  out  of  the  statute  of  limitations,  either  as  against 
the  other  makers  of  the  note,  or  as  against  the  insolvent 
himself  (o). 

The  ^charge  extends  also  to  the  process  of  any  court  Cotti. 
for  contempt,  for  non-payment  of  costs  or  expenses,  and 
all  costs  arising  therefrom  (p) ;  it  does  not  however  relieve 
the  estate  of  an  insolvent  from  thd  effects  of  a  writ  of 
sequestration  issued  hy  the  Court  of  Chancery,  the  proceed- 
ings hy  that  writ  being  in  rem  and  not  in  personam  ;  where 
therefore  after  the  issuing  of  this  writ,  the  person  against 
whom  it  issues  petitions  the  insolvent  court,  his  assignee 
can  only  take  his  estate  subject  to  the  writ  (9).  The  dis- 
charge as  to  any  debt  or  damages  includes  all  costs  in- 
curred by  a  creditor  before  the  filing  of  the  schedule,  in 
any  action  or  suit  against  the  insolvent  for  the  recovery 
thereof  (r). 

Where  judgment  was  signed  in  an  action  of  tort,  afiter 
the  filing  Ihe  petition,  but  on  a  verdict  obtained  before,  the 
insolvent  was  held  to  be  discharged  from  both  damages  and 
costs  (s)»  An  insolvent  inserted  in  his  schedule  the  name 
of  a  person  to  whom  he  had  given  two  bills  to  discount,  and 
who  had  endorsed  them  for  his  own  use.  The  schedule 
was  amended  by  putting  in  the  name  of  the  indorsee,  to 
whom  notice  of  the  hearing  was  given.  The  indorsee 
having  notwithstanding,  brought  an  action  on  the  bills,  and 
obtained  judgment  against  the  insolvent,  it  was  held  that 
the  insolvent's  discharge  extended  to  the  costs,  though  in- 
curred after  the  filing  of  his  petition  {t). 

The  discharge  extends  also  to  sums  payable  by  way  of  AnnidtioB. 
annuity,  for  which,  the  court  having  determined  their  pre- 
sent value,  creditors  may  prove  wi&out  prejudice  to  other 
securities  (u).* 

The  insolvent,  notwithstanding  his  discharge,  remains  Bzeentory 
liable  to  perform  executory  contracts ;  thus,  a  mortgagor  oontwcti. 
who  had  covenanted,  as  a  further  security,  to  insure  his 
life,  was  held  liable  on  the  covenant  for  future  premiumSf 


(0)  Dtnies V.  Mdwardt,  7  Bxr.  (q)  fkaham y.Parker,2Zlj.J., 

22.  Gh.,  903. 

(p)  This  wQfnld  not  include  a  (r)  1  &  2  Vict.  c.  110,  ■.  79. 

fine  on  a  conviction  for  pajwy  (,)  Goldmid  v.  iwit,  3  B. 

(it  V.  JSTorm,  4  Burr.  2142)  ;  N.  C.  46. 

but  It  apphes  to  an  attachment  (/)  Berry  v.  /rvm,  8  C.  B. 

for  nonrpayment  of  ooati,  on  5  W2.    &  C,  19  L.  J.,  C.  P.,  110. 

W.  &M.  c.  ll.onan  indictment  (n)  l&2iact.c  110,8.80. 
tot  assault.    Anon.  Lofft.  648. 


48  Absence  of  Notice  or  MisdeicriptiorL      [Intol^ 

Pakt  It.    though  he  had  inserted  the  mortgage  debt  in  his  sche- 
"^  dule  (v) ;  nor  does  the  discharge  extend  to  ckims  for  on- 

liquidated  damages,  therefore  it  is  no  answer  to  an  action 
for  mesne  profits  though  they  accrued  before  the  dis- 
charge (w) ;  nor  to  damages  which  are  not  ascertained  at 
the  time  of  the  discharge,  although  the  action  in  which 
they  are  sought  to  be  recovered  was  commenced  and  judg-* 
ment  suffered  by  default  prior  to  the  insolvent's  imprison- 
ment (x).  So  in  all  cases  where  the  payment  depends 
upon  a  contingency  which  cannot  be  valued  under  the  in- 
solvency (y) ;  where,  however,  the  fulfilment  of  a  contract 
may  be  reduced  to  Uie  payment  of  a  stun  certain,  as  in  the 
case  of  a  bond  to  replace  stock  (z)j  or  to  pay  a  sum  by  in-* 
stalments  (a)  the  amount  may  be  inserted  in  the  schedule 
and  the  insolvent  discharged  in  respect  of  it. 
Debts  of  A  claim  for  not  re-^elivering  mining  shares  pursuant 

^^^'  to  a  contract  by  which  they  were  lent  to  be  returned  before 

a  day  named,  was  held  not  to  be  one  from  which  the  defen- 
dant was  discharged  although  he  had  inserted  it  in  his 
schedule  (6).  The  discharge  of  a  husband  extends  to  a  debt 
due  from  his  wife  before  marriage  (c),  and  the  discharge  of  the 
wife  before  marriage  is  a  bar  to  an  action  against  the 
husband  for  one  of  the  debts  inserted  in  the  schedule  (d). 

Error  in         Error  in  Amount  of  Debts  stated  in  SchedtdeJ] — ^If  the 

ST""'  ^  ^®^*  ^  stated  in  the  schedule  at  «*  not  exactly  the  actual 

.^^^^     amount  thereof,'*  without  any  culpable  negligence,  fraud, 

diile.  or  ®vil  intention  on  the  part  of  the  insolvent,  the  discharge 

extends  to  the  actual  amount  notwithstanding  the  error  {ej ; 

if,  however,  the  difierence  is  so  great  as  to  remove  a  creditor 

from  a  class  requiring  special  notice  to  one  not  entitled  to 

such  notice,  as  by  stating  32.  instead  of  7Lt  although 

there  be  no  fraud,  the  discharge  is  not  a  bar  to  a  future 

action  (f), 

Abtence  of      Absence  of  Notice  or  Misdescription.] — If  the  debt  be 
^jjjj^^     properly  inserted  in  the  schedule,  the  absence  of  the  re- 

tiOQ. 

(o)  Betmett  v.  Barton,  12  A.  WooUey  v.  Smiik,  3  C.  B.  610. 
&  E.  657 ;  La  Ooiie  ▼.  GtZ/man,  (i)  Samnum  v.  Miler,  ZB^Sk 

1  Price,  315.    So  under  the  Bank-  Ad.  596. 

raptAct,  Tb^jjnnv.  F»/cf,4Q.B.  (a)  Guy  v.  Newmm,   2  C.  & 

386.  M.  140. 

{w)  Lloyd  V.  Peeli,  3  B.  &  A.  (b)  Owen  v.  JRoii^A,  23  L.  J., 

407.  C.  P.,  105. 

(x)  WUmer  v.  frAf7«,6.  Bing.  (e)  Lotkwood  v.  SaUer,  5  B. 

291.  &  Ad.  303. 

(y)  Brown  v.  Ffeetwood,  5  M.  (d)  Storr  v.  Lee,  9  A.  &  £<> 

&  W.  19  s  Lawrence  v.  Walker,  86a 

9  Dowl.  614.    See  the  ume  prin-  (e)  1  &  2  Vict  c.  110,  e.  93. 

dple  under  Bankmpt  Act,  Ofeen  (/)  Hoy  lee  v.  Bhre,  14  Bi.  ft 

V.  BiekneU,    8  A.  &  £.    701 ;  W.  387. 
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quired  notice  to  a  creditor  does  not  render  the  discharge  Chap.  it. 

invalid  (^),  though  the  insolvent  would  not  be  protected 

from  arrest  (A) ;  nor  does  a  misdescription  of  a  creditor 
or  debt  in  the  schedule,  in  the  absence  of  fraud,  affect  the 
validity  of  the  discharge  (t). 

Sureties.'] — There  being  no  provisions,  in  the  case  of  Sureties, 
annuities,  relating  to  sureties,  corresponding  with  those 
in  the  two  last  Bankrupt  Acts  (A),  although  the  grantor 
is,  as  we  have  seen  (/),  discharged  from  future  payments, 
the  discharge  does  not  exonerate  the  sureties,  and  the 
insolvent  is  also  liable  for  payments  made  by  the  surety, 
which  become  due  before  the  petition  is  presented,  but 
which  he  is  not  called  on  to  pay  until  after  the  discharge  (m) ; 
so  in  the  case  of  other  sureties,  as  one  who  is  liable  for  the 
amount  of  a  promissory  note  (n).  Where  an  annuity  bond 
was  given  jointly  by  two  persons,  there  being  nothing 
on  the  face  of  it  to  show  which  was  the  principal  and 
which  the  surety,  the  insolvent,  who  had  joined  only  as 
surety,  having  inserted  the  bond  in  his  schedule,  was 
held  to  be  discharged  as  to  the  arrears  which  became  due 
afterwards  (o). 

Protection  of  Imohent.] — An  insolvent  who  has  Protection 
*^  become  entitled  to  the  benefit  of  the  act,"  cannot  be  of  insol- 
imprisoned  by  reason  of  any  judgment  entered  up  against  ^^^* 
him ;  and  if  arrested,  a  judge  of  the  court  from  which  the 
process  issues  may  order  him  to  be  discharged ;  unless  it 
appears  that  adjudication  dh  the  petition  was  made  without 
due  notice  having  been  given  to  the  plaintiff,  or  dispensed 
with  by  him.  The  judge  may  also  order  costs  to  be  paid  to 
the  insolvent,  on  his  entering  a  common  appearance  to  the 
action  (^).  No  execution  can  issue  against  the  insolvent 
on  any  judgment  obtained  against  him  for  a  debt  in  respect 
of  which  he  has  been  discharged,  or  upon  any  new  contract 
or  security  thereof  {q).  Where  the  discharge  is  by  the 
court  in  London,  it  may  be  pleaded  generally  to  any  suit  or 
action  for  such  debt  or  upon  such  contract  (r).  When, 
however^  the  discharge  is  by  a  county  court  the  right  to 

(g)  Reid  v.  Croji,  5  B.  N.  C  Bing.  416 ;  Abbott  v.  Braere,  5 

68.    See  Troup  v.  Boffin  3  M.  &  B.  N.  C.  598;  HackeuY,  Brovmt, 

W.  615.  4  B.  N.  C.  400. 

(A)  1  &  2  Vict.  c.  119,  s.  90.  (n)  Powell  t.  Eaton,  8  Bing. 

(t)  Niag  y.  NicAoUon,  2  C.  &  23. 
P.  120.  (o)  Collins  ▼.  Ughtfoot,  5  B. 

(jl)  9  Geo.  4,  c  16,  s.  55  ;  &  C.  581. 
12  &  13  Vict.  c.  106,  B.  191.  (p)  1  &  2  Vict,  c  110,  a.  90. 

(/)  Ante,  p.  47.  (q)  lb.  s.  91. 

(m)  Freeman   v.   Bttrgen,   4  (r)  Ibid. 
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New  Security. 


[InfoU 


Pakt  II.   plead  grenerally  would   seem  not  to  be  applicable,  and  it 
would  be  safer  to  plead  the  discharge  specially  («). 


Commit- 
ment by 
county 
court. 


Commitment  by  County  Court.] — ^It  has  been  often 
questioned  whether,  after  an  insolvent  has  obtained  his  dis- 
charge under  the  1  &  2  Vict.  c.  110,  a  judge  of  a  county 
court  may,  upon  his  being  summoned  before  him,  under 
the  9  &  10  Vict.  c.  95,  s.  98  Tf),  make  an  order  for  his 
commitment  with  respect  to  a  aebt  which  has  been  inserted 
in  his  schedule  (u).  In  a  case,  however,  which  came 
before  the  Court* of  Common  Pleas,  a  judge  of  a  county 
court  having  made  such  an  order  notwithstanding  the  de- 
fendant*s  discharge,  the  court  said  that  the  question  depended 
upon  the  true  construction  of  the  word  ^*  unsatisfied,"  as  it 
occurs  in  sect.  98  of  the  9  &  10  Vict.  c.  95,  which  enables 
a  party  who  has  obtained  an  '*  unsatisfied  judgment  **  in  any 
county  court,  to  summon  the  defendant  for  commitment,  and 
that  as  the  discharge  of  an  insolvent  does  not,  in  any  view 
of  the  case,  satisfy  the  judgment  or  order,  the  jurisdiction 
of  the  county  court  is  not  taken  away  by  the  effect  of  the 
Insolvent  Act,  and  such  an  order  for  commitment  is  valid 
notwithstanding  the  discharge  (r).  The  court,  *  in  giving 
judgment  in  that  case,  observed :  "  To  commit  a  debtor  for 
nonpayment  to  a  particular  creditor,  and  thus  obtain  in- 
directly by  imprisonment  what  cannot  be  had  by  direct  means, 
is,  except  under  very  special  cases,  manifestly  unjust ;  but 
cases  may  occur,  though  rarely,  in  which  the  exercise  of  such 
a  power  would  be  justified,  and  it  is  not  impossible  that  the 
legislature  may  have  supposed  that  a  discretion  upon  this 
subject  might  safely  be  entrusted  to  gentlemen  who  were  to 
discharge  the  important  duties  of  local  judg^es.** 

At  the  time  when  this  case  was  decided,  the  provision  of 
sect.  102  of  9  &  10  Vict  c.  95,  was  in  force,  which  enacted 
that  "  no  protection,  order,  or  certificate  granted  by  any 
Court  of  Bankruptcy,  or  for  the  relief  of  Insolvent  Debtors, 
shall  be  available  to  discharge  any  defendant  from  any  com* 


U)  Sect.  91  of  1  &  2  Vict  c. 
110,  which  gives  the  right  to  plead 
the  discharge  gener^y,  enacts 
that  a  defendant  may  plead  gene- 
rally  that  he  was  discharged  **  a<y 
cording  to  ihU  act."  TUs  would 
scarcely  extend  to  a  dischaige  by 
a  county  court  under  the  10  &  11 
yict.c.  102.  There  is  no  section 
in  the  latter  act  directing  that  it 
shall  be  read  as  part  of  the  former 
act. 

(0  See  proceedings  under  this 
section,  ante,  Fart  I.  chap.  X. 


p.  139. 

(v)  Sot  Bx  parte  Purdy,9  C, 
B.  201.   S.  C,  1  L.M.  &P.16: 

19  L.  J.,  C.  P.,  222 ;   14  Jur. 
332  ;  and  StUl  ▼.  Booth,  I  L.  M*. 
&  P.  440. 

(«)  AbUf  r.DaU,  2  L.  M.  & 
P.  433.  S.  C,  11  C.  B.  378. 
Ex  parte  Somere,  24  L.  J.,  C.  P., 
185.  George  v.  Summert,  24 
Exr.  247.     S.  C,  11  Exr.  202; 

20  L.  J.,  C.  P.,  233.     Sx  parte 
ChrUtie,  24  L.  J.,  Q.  B.,  144. 
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mitment"  under  the  order  of  a  judge.     This  provision  is  Chap.  iv. 

now  repealed  hy  the  19   &  20  Vict.  c.  108    {see  Sche- 

dule  (A.)  (1)]  ;  hut  as  the  decision  in  the  ahove  case  turned 
on  the  construction  of  sect.  98  of  the  9  &  10  Vict.  c.  95, 
it  would  seem  that  a  county  court  may  still  commit  a  defen- 
dant for  a  deht,  which  has  heen  inserted  in  his  schedule. 

New  Security,] — The  ahove  protection  extends  not  only  New  lecn- 
to  dehts  which  the  insolvent  has  inserted  in  his  schedule,  ^' 
but  also  protects  the  insolvent  from  any  execution  on  a 
judgment  in  an  action  founded  on  a  new  contract  or  security 
for  the  payment  of  such  debts.  The  new  security  is  equally 
unavailing  although  an  additional  consideration  be  added, 
such  as  the  joining  a  new  party  (x).  Where,  however,  it  is 
given  partly  for  the  old  debt  from  which  the  insolvent  has 
been  discharged,  and  partly  for  a  new  debt,  it  is  effective  to 
the  extent  of  the  new  debt,  and  the  insolvent  may  be  ar- 
rested in  an  action  brought  upon  it  (y).  A  promissory  note 
from  which  the  maker  would  have  been  discharged  under 
the  statute,  as  against  the  payee,  may  be  sued  on  by  an 
indorsee  for  value  without  notice,  and  who  took  it  before  it 
was  due  (z). 

An  insolvent  becomes  "entitled  to  the  benefit  of  the  act" 
as  soon  as  the  order  of  adjudication  is  made,  although  he  is 
not  entitled  to  his  discharge  until  a  later  time ;  therefore 
a  new  security  given  between  those  periods  for  a  debt  in 
respect  of  which  he  was  discharged  is  void,  and  if  it  be  a 
warrant  of  attorney  it  will  be  set  aside  by  the  court  (a). 

After  acquired  Property^ — If  after  the  discharge  the  After 
insolvent  becomes  entitled  to  stock,  or  other  property  which  acquired 
cannot  be  taken  in  execution  under  the  judgment  on  the  P^P^'^T- 
warrant  of  attorney  by  the  assignee,  and  the  insolvent  re- 
fuses to  assign  it,  the  assig^nee  may  apply  to  the  court  in  a 
summary  way.     If  the  insolvent  does  not  appear,  or  if  on 
his  appearing  the  complaint  against  him  is  proved,  the  court 
may  commit  him  to  prison  until  he  conveys  the  property  to 
the  assignees  as  the  court  shall  direct  (V).    If  another  person 
becomes  possessed  of  property  belonging  to  the  insolvent, 
the  court  may  order  that  it  shall  be  assigned  to  the  as- 
signees (c), 

(x)  Bvam  v.  Willianut  1  C.  &  443  ;  Northam  v.  Latottehey  4  C. 

M.  30;  AMhlejf  t.  KUHck,  5  M.  &  P.  140. 
&  W.  509.  (a)  Humphreyt  ▼.  Smith,  1 B. 

(y)  Denner.Knotitl M. &  W.  C.  C.  151.    S.  C,  17  Jur.  165. 
143 ;  Sheerman  v.  Tkompton,  11  (b)  \k2  Vict.  c.  110,  i.  88. 

A.  &  £.  1027.  (c)  I^.  I.  89. 


(z)  LueoM  V.  Wmt<m,  2  Camp. 
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52  ExamifuUion  of  Insolvent  after  Discharge.  [Insolvency. 

Paet  II.       Examination  of  Insolvent  after  Discharge^ — ^In  cmae 

r : it  is  found  after  the  discharge  of  the  insolvent  that  his 

tionofin-  ^^^^  ^^  insufficiently  described  or  discovered  in  the  schedule, 
solvent  or  if  his  assistance  is  required  to  adjust,  make  out,  recover, 
after  dis-  or  manage  his  estate  for  the  benefit  of  his  creditors,  the 
charfe.  court  may  on  the  application  of  the  assignee  direct  that  the 
insolvent  shall  be  re-examined ;  in  which  case  the  judge  of 
the  county  court  mav  summon  the  insolvent  before  him,  and 
re-examine  him.  If  (hb  reasonable  expenses  having  been 
tendered  to  him)  he  neglects  to  attend,  or  on  attending  re- 
fuses  to  be  sworn,  or  to  answer  such  questions  as  are  put  to 
him  relating  to  the  discovery  of  his  estate  and  effecte,  the 
court  may  commit  him  until  he  submits  himself  to  the  order 
thereof  (i).  If  the  discharge  was  made  by  a  commiasioner 
on  circuit  before  the  jurisdiction  of  the  insolvent  court 
was  transferred  to  the  county  court,  the  application  by  the 
assignee  must  be  to  the  court  in  London,  and  not  to  the 
county  court  (e). 

(<f)  1  &  2  Viet.  e.  116,  s.  98. 

(e)  Rt  WiUeos,  18  L.  J.,  Q.  B.,  244. 
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Jurisdiction.] — The  jurisdiction  of  the  county  court  Jnriadic' 
to  grant  orders  for  protection  from  process  to  insol-tion. 
vent  debtors,  who  are  not  traders  within  the  bankrupt 
statutes,  or  who,  being  such  traders,  owe  less  than  300/., 
derives  its  existence  from  the  statute  5  &  6  Vict,  c  116, 
as  amended  by  the  7  &  8  Vict.  c.  96,  and  10  &  11  Vict. 
c.  102  (a).  By  the  two  former  of  these  acts  benefits, 
which,  previous  to  their  passing,  had  been  g^iven  by  the 
leg^skture  to  persons  only  who  were  traders  within  the 
bankrupt  acts,  were  extended  to  others  in  insolvent  circum- 
stances who  had  become  indebted  without  fraud,  or  gross 


(a)  See  theee  three  acts  in  App« 
pp.  73,  77,  121.  The  fint  of 
these  acts  did  not  apply  to  per- 
sona in  custody  at  the  time  of  the 
petitioning.  Cidpeperw.JoytiQ^ 
fi.  172 :  the  second  act,  however, 
(by  sect.  6),  eitended  its  provi- 
sions to  prisoners  in  execntion 
upon  judgments  obtained  in  ac- 


tions for  reoorering  debts.  The 
principle  of  these  statutes  is  to  he 
found  in  the  Lex  JuUa,  which 
provided  the  eefito  bonorum  to 
relieve  a  debtor  from  personal 
BuflTering.  See  an  account  of  this, 
Surge's  Comm.  on  Colonial  and 
Foreign  Laws,  vol.  iii.  p.  886. 
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Part  ii.  or  culpable  negligence  on  .their  own  part ;  in  addition  to 
which,  a  more  speedy  and  less  expensive  method  of  obtain- 
ing protection  from  their  creditors  was  given  to  traders 
whose  debts  are  under  800/.  than  they  already  possessed 
under  the  bankrupt  statutes.  Unhappily,  whatever  advan- 
tages may  have  accrued  from  the  introduction  of  this  new 
system,  its  practical  efficiency  has  been  considerably  retarded 
by  the  manner  of  its  introduction  by  the  legislature.  Its 
establishment  is  found  in  two  different  acts,  the  provisions 
of  which  it  is  often  difficult  to  reconcile ;  and,  from  the 
later  of  the  two,  in  many  instances,  impliedly,  though  not 
expressly,  repealing  the  enactments  of  the  earlier  statute, 
there  is  considerable  difficulty  in  arriving  at  their  true 
construction. 

The  jurisdiction,  as  created  by  the  statutes  5  &  6  Vict, 

c.  116,  and  7  &  8  Vict  c.  96,  was  by  those  acts  given  to  the 

Transfer      Court  of  Bankruptcy.     By  the  10  &  11  Vict.  c.  102,  it  b 

^^^  *^*^"  transferred  to  the  Insolvent  Court  in  London  and  the  county 

™P  ecu  .  g^j^yj^  respectively  (6).     The  jurisdiction  of  the  London 

court  by  that  act  extends  to  all  cases  in  which  the  insolvent 

Residenoe    has  resided  for  six  months  next  immediately  preceding  the 

of  peti-        filing  of  his  petition  within  any  parish,  the  distance  whereof 

(as  measured  by  the  nearest  highway  from  the  General  Post 

Office  in  London  to  the  parish  church  of  such  parish)  does 

not  exceed  twenty  miles.    If  the  insolvent  reside  elsewhere, 

and  has  resided  for  six  calendar  months  next  immediately 

preceding  the  time  of  filing  his  petition  within  the  district 

of  the  county  court  to  which  he  prefers  his  petition,  the 

county  court  has  the  same  power  and  authority  in  all  respects 

as  the  commissioners  of  bankruptcy  previously  possessed  (c). 

If  the  petitioner  has  not  resided  for  six  months  in  any  one 

place,  he  must  file  his  petition  in  the  Insolvent  Court  in 

London,  and  the  jurisdiction  relating  to  it  is  vested  in  that 

court,  or  one  of  the  county  courts,  as  the  former  court 

directs  (cQ. 

As  many  of  the  proceedmgs  under  the  Protection  Acts, 
and  the  law  and  practice  relating  thereto,  are  the  same  as 
under  the  Insolvent  Act  1  &  2  Vict.  c.  110,  it  is  un* 
necessary  here  to  state  them  anew,  but  references  wiU 
be  found  where  necessary  to  the  practice  under  that  statute. 

Rules  of         Bules  of  Practice.]-— Bj  the  5  &  6  Vict.  c.  116,  s.  13, 

practice*      the  judges  and  commissioners  of  the  court  of  bankruptcy 

were  empowered  to  make  rules  and  orders  for  carrying  the 

act  into  execution,   and  particularly  for  regulating  and 

(»)  10  &  11  Vict  0. 102,  8.  4.  (c)  lb.  s.  6. 

{d)  lb.  s.  8. 
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appointing  the  duties  of  official  and  other  assignees,  the   Chap.  v. 

auditing  of  their  accounts,  the   collecting  of  debts,   and 

realizing  the  estate  of  the  petitioner,  and  the  notification, 
of  the  time  of  hearing  petitions  and  motions  in  the  London 
Gazette  or  otherwise,    which   when  approved  of  by  the 
Lord  Chancellor,  and  laid  before  Parliament,  were  declared 
to  be  binding  to  all  parties.      Under  this  power  rules  and 
orders  were  made,  dated  the  1st  November  1842.     By  the 
later  act  7  &  8  Vict.  c.  96,  s.  38,  the  rules  and  orders  so 
made  extend  to  and  are  applicable  to  that  act,  and  a  power 
is  given  to  the  commissioners  of  the  court  of  bankruptcy  to 
alter  or  vary  those  rules,  and  to  make  other  rules,  or  orders 
to  be  approved  of  by  the  Lord  Chancellor,  for  the  better 
Carrying  into  execution  the  two  acts.      In  accordance  with 
this  provision  further  rules  and  orders  were  made,  dated 
the  21st  December  1844.     These  rules  and  orders  have  all 
been  adopted  by  the  Insolvent  Court  in  London.     By  sect. 
16  of  the  10  &   11  Vict.  c.  102,  (which  transfers  the 
country  jurisdiction  to  the  county  courts),  the  forms  in  use 
may  be  altered  so  far  as  to  adapt  them  to  the  change  of 
jurisdiction ;  no  provision  is  however  made  as  to  rules  and 
orders,  whether  past,  or  future ;  the  practice  of  the  county 
court  has  therefore  been  to  follow  as  closely  as  the  existing 
system   will  admit  of,   those  already  ma[de  by  the  com- 
missioners of  the  Court  of  Bankruptcy,  and  by  rule  198  {e) 
of  the  county  court  rules,  it  is  expressly  provided  that  the 
rules  of  practice  in  protection  cases,  as  used  by  the  court 
for  the  relief  of  insolvent  debtors  in  London,  are  to  be 
adopted  and  used  in  the  county  courts,  so  far  as  the  same 
are  applicable  to  those  courts* 

Registrar   and  Assignee."]  —  The    registrar    of  the  R^gutrar, 
county  court  acts,  as  the  official  assignee  of  the  insolvent's  Mngnee 
estate  and  effects,  and  also,  as  the  registrars  of  the  Court  J~  "*:"" 
of  Bankruptcy  formerly  did,  and  must  perform  all  duties 
which  were  performed  by  them,  or  which  are  ordered  by  the 
court  (/). 

How  Paid."]-^  As  assignee,  the  registrar  is  entitled  to  How  paid, 
receive  such  remuneration  for  his  services  in  the  matter  of 
the  petition,  as  the  judge  directs,  but  not  exceeding  the 
rate  of  five  per  cent  on  the  sum  received  as  produce  of  the 
property  of  the  petitioner  (a).  With  respect  to  his  fees 
when  acting  as  registrar,  we  Commissioners  of  the  Trea- 

(e)  App.  p.  91.     The   rules  (/)  10  &  11  Vict  c.  102,  s.  5. 

made  by  the  bankrapt  court  will  (g)  7  &  8  Vict  c.  96,  a.  35. 

be  fonnd  in  the  App.  p.  91. 

C  4 
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Fee9  of  Officers. 


[JVtH 


Pabt  n.    sary,  with  the  consent  of  the  Lord  Choneellar,  have  power, 

nndcr  sect.  79  of  19  &  20  VicL  c  108,  to  order  what  fees 

shall  be  received  by  the  registrar  and  high  bailiff.  A  table 
of  the  fees  made  under  such  power  wiU  be  found  posiy 
p.  57. 

High  Bailif,  JfeMCik/er.]— The  high  bailiff  of  the 
county  court  and  his  assistants  act  as  the  messenger  of  the 
Court  of  Bankruptcy  formerly  did,  and  possess  and  enjoy 
all  the  powers,  authorities,  and  priyileges  when  so  acting  as 
were  enjoyed  by  hin^  and  must  perform  all  duties  ordered 
by  the  court  (h)* 

How  paid.  jETow  JPaicf.]— -For  a  table  of  the  fees  now  payable,  un- 
der the  order  referred  to  above,  to  the  high  bailiff,  whea 
acting  as  messenger,  tee  post,  p.  57. 


Hi«h  bai- 
liff, 
■enger. 


Connael 
and  attor- 
neji. 


Fees  of 

offioeri. 


Counsel  and  Attorneys.^ — In  making  applications  to 
the  court,  or  taking  any  proceedings  under  the  protection 
statutes,  it  is  not  requisite  for  any  party,  whether  creditor 
or  debtor,  to  employ  a  counsel  or  attorney  («).  Where9 
howeyer,  attorneys  are  employed,  their  fees  are  allowed* 
The  provisions  of  sect.  10  of  the  15  &  16  Vict.  c.  54, 
which  provides  for  the  appearance  of  parties  in  county 
courts  by  a  barrister  or  attorney,  and  prevents  persons  who 
are  not  barristers  or  attorneys  from  appearing  in  the  county 
court  for  others,  except  by  leave  of  the  judge,  are  by  rute 
made  to  apply  equally  to  all  proceedings  in  protection  (j). 

Fees  of  Officers. ^--Bj  the  86th  sect,  of  the  7  &  8  VicU 
c.  96,  it  18  provided  that  no  fee  or  gratuity  maybe  receiyed 
or  taken  by  any  solicitor  (A),  auctioneer,  broker,  appraiser^ 
Accountant,  messenger,  or  other  officer  of  the  court,  for 
anything  done  or  to  be  done  in  the  matter  of  any  petition 
from  any  person  (except  the  per-centage  received  by  the 
official  assignee,  as  already  mentioned),  unless  they  are  such 
fees  as  are  specified  in  a  list  signed  by  the  commissioners 
of  the  Court  of  Bankruptcy,  or  the  major  part  of  them,  and 
approved  of  by  the  Lord  Chancellor,  a  copy  of  which  list 
must  be  exposed  to  view  in  every  court. 

A  list  of  fees  was  accordingly  made,  and  is  still  observed 
in  the  London  court.  By  sect.  18  of  the  10  &  11  Vict, 
c.  102  (the  statute  which  transfers  the  country  jurisdiction 
to  the  county  court),  a  power  is  g^ven  to  the  Secretary  of 
State,  with  Uie  consent  of  the  Commissioners  of  the  Trea* 


i: 


k)  10&liyictcl02,a.5.        Part  I,  p.  76. 
t)  8  &  9  Vict.  o.  127.  {,i)  Seepoit^  p.  58. 

(J)  Rale   88.     See   App.   to 
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sury,  to  order  what  fees  shall  he  taken  hy  the  officers  of  Chap.  v. 
the  county  court  for  duties  performed  by  them  in  proceed- 
ings  under  the  Protection  Act.  In  accordance  with  this 
provision,  certain  fees  were  authorised ;  but  under  the  pro- 
visions of  sect  79  of  19  &  20  Vict.  c.  108»  the  Commis- 
sioners of  Her  Majesty's  Treasury,  with  the  consent  of  the 
Lord  Chancellor,  by  an  order,  dated  the  21st  November , 
1856,  directed,  that  on  and  after  the  Ist  of  December,  1856, 
the  following  fees  were  to  be  taken : — 

BegUtrar*%  Feet. 

£,,    9,    d. 
Granting  interim  order        -        •        -        -        •        •!!- 
On  tint  examination    -        -        •        -        -        -        --18    6 

On  final  examination,  or  on  audit,  or  on  dividend  meeting      -  1 5    - 
On  an  adjourned  meeting  or  sitting        -        -        -        --15- 

For  every  subpoena      -        -        -        •        -        -        --2- 

For  every  search  -        -        -        -        -        -        •-!- 

Preparing  warrant  to  bring  up  petitioner  nnder  7  &  8  Vict. 

c  96,  a.  7,  or  order  of  remand,  under  s.  24  .  .  .  3  ~ 
For  office  copies  of  proceedings  (each  folio)   •        -        .      -    -    4 

N.  B.— When  an  office  copy  is  made,  to  which 
a  printed  form  is  applicable,  printed  words  are  not 
to  be  computed  by  folio ;  but  paper  and  print  wUl 
be  charged  as  two  folios,  8(f.,  whether  the  copy  be 
of  a  schedule  or  of  any  other  preceeding. 

No  other  fees  are  to  be  taken  by  the  registrar  Ibr 
performing  the  duties  of  registrar  in  protection 
cases. 

Official  Auignee*9  Feee. 

For  every  letter  for  debt,  notice  of  audit  and  proof,  or 

notice  of  dividend  (inclusive  of  postage)  -  -  -  -  -  4 
For  sumiponing  trade  assignee  to  audit  and  proof  of  debts, 

or  to  dividend  meeting  -  -  -  -  .'.-S- 
Bnplicate  list  of  creditors,  for  official  assignee,  per  folio  -  -  -  4 
For  preparing  Gaxette  notice  of  dividend  (exclusive  of 

charge  for  insertion  and  Gasette)  *  -  -  -  -  3  6 
Per-centage  on  gross  amount  of  receipts  (not  exceeding 

five  per  cent.)    See  7  St  S  Vict,  c  96,  s.  35. 

No  other  fees  are  to  be  taken  by  an  official  as- 
signee than  the  above  so-called  official  assignees' 
fees. 

Hiffh  Bailiff^ e  Feee,  as  Messenger. 

Exeeutfaig  warrant  of  seixnre,  to  be  allowed  only  when  the 
judge  directs  warrant  to  be  executed  -        -        -        .      .    5    . 

Keeping  possession,  for  each  day  the  man  is  actually  in 
possession  (of  which  3f.  6(1.  to  be  paid  the  man),  and 
meluding  affidavit  of  possession  being  kept,  per  day 
(the  number  of  days  charged  to  be  allowed  by  the 
clerk) -4    6 

Preparing  advertisements  for  Gasette  or  newspapers,  and 
attending  to  insert  same  (besides  sum  paid  for  insertion 
and  Gasette) -   Z    ^ 

For  attendance  on  court  at  each  sitting  •       -       -       «     -    2    - 

c5 
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A-ttorneys' 
fees. 


Attorney^  Fees.  [Pi 

Execatiiig  wunnt  to  bring  up  petitioner  under  7&  8  Viet    £.  #.   d, 
c.  96,  s.  7,  order  of  remand,  under  aeeL  24  (besidee 
neoesaary  expenaea  oat  of  pocket,  to  be  aubmitted  to 
and  taxed  by  the  eonrt)    -        -        -        -        -        ..6- 

Preparing  and  aenrioe  of  notiee  to  ereditora,  on  eadi  cre- 
ditor b^  poat,  indnding  poatage  thereof,  and  aflidftnt 
ofaemoe         -        -        -        -        -       -        -        ---4 

4)itto  (if  directed  by  the  jndge  to  be  aerved  penomalif, 

indnding  affidarit  of  aerrioe)     -       -       -        •        --16 

On  oommitment  of  any  peraon  by  the  jndge,  execntinff  the 
warrant  (beaidea  neoeaaary  expenaea*  &&,  aa  abote)    -      -    6    - 

Mei9enffer*$  num  traTcUing  to  place  of  poaacaaton  to  exe- 
cute warrant  of  commitment,  or  any  other  pnrpoae 
apedally  directed  by  the  court,  per  mile     -       -       ...    $ 

If  meteenger  directed  by  the  court  peraonally  to  trtTd, 
hia  travelling  per  mile       -       -       -       -       -        ...6 
„  9,  „      hia  time  per  day         -      -  10    - 

„  „  „      hia  expenaea  per  day  -      -  10    - 

No  other  feea  are  to  betaken  for  the  high  bailiff 
in  protection 


Attorneys*  FeesJ^ — As  the  table  of  fees  framed  by  the 
commissioners,  above  alluded  to,  affects  the  attorneys  only 
as  officers  of  the  Bankrupt  Court,  they  are  not  bound  by  it 
when  practising  in  the  county  court ;  and  as  they  are  not 
officers  of  the  county  court,  they  are  not  included  in  the 
order  of  the  Treasury,  by  which  the  fees  receivable  by  the 
registrar  and  high  bailiff  are  fixed.  As,  however,  the  scale 
which  is  adopted  by  the  London  Insolvent  Court  may  be 
useful  as  a  guide  to  attorneys  practising  in  the  county  court, 
it  is  here  inserted  :— 

Aitomejfe*  Fine. 

t.  d. 

Attending  and  taking  inatructiona  for  petition     -       *       -68 
Drawing  and  engroaaing  petition,  indnding  parchment         -      3    4 
Preparing  and  atteating  Mtate  paper  in  dnplioate         •        -34 
Attending  for  copy  cauaea  ((^tiMo/vai/tfijyrifoii)        •        -      3    4 
Instructiona  for  achedule  -------5- 

Drawing  aame  (for  firat  20  creditora  and  debtora)         -        -      -    8 

And  4d.  per  folio  after. 
Engroaaing,  per  folio        --...-..4 

No  charge  to  be  made  for  drawing,  engroaaing,  or 
copying  the  part  printed. 

Copy  for  offidal  aaaignee,  per  folio  -  -  -  •  -  -  4 
Attending,  rending  over,  and  atteating  -  -  -  -  6  8 
Affidavit  of  aame      ........34 

Paid  oath 16 

Affidavit  of  inaolvent  to  truth  of  petition  and  adiedule         -      3    4 

Paid  oath         --* 16 

Attending  him  to  be  awom        ......      34 

Attending  to  file  petition,  &c.,  and  ballot  for  oommimoner  -  3  4 
Paid  filing  (aa  paid). 

Attending  for  interim  order       --...-68 
Notice  to  execution  creditor  of  application  for  order  of  dis- 
charge, when  inaoWent  in  cnatody  •        -        -       -       •      5    - 


tectian,] 


Attam^s  Fees. 
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Preparing  order  of  diiefaarge  in  daplicate    •       -       -       -  5 

Affidavit  of  serfioe  of  notice  in  case  creditor  do  not  appear  -  5 

Paidoadi 1 

IVansmitting  to  broker  of  the  conrt  copy  of  the  eitate  paper  3 
Attending  proviaional  aarignee  (who  ia  in  all  caaea  offidal  aa- 

aignee)  with  oopj  of  schednle,  eatate  paper,  books,  &c.  3 
Attending  first  examination  and  choice  Jt  aaaigneea,  or  any 

a4Jonmment  thereof,  provided  the  court  ahall  aUow  the 

oosfcs  of  attending  sodiadjounment       -       -        -       -  10 
(If  by  agent,  the  aolidtor  being  resident  at  a  distance,  and 

indnding  letter  of  instructions)       .....  15 

Attending  court  on  final  order   -        -        -       .        -       -  10 

If  bvagent,  &C.,  asabore          ......  15 

Nonce  of  taxing       ...-...-3 
Attending  taxing  cosU      .....--3 

Letters  rad  mesaengera,  forms,  &c.,  in  town     ...  5 

■                                                         country        •       -  7 


d. 


6 

4 
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6 


Oeneral  Charge, 

Instructions  for  special  affidavita        -        •  -        .34 

Drawing  same  (per  folio)  ...-..--S 
Engroaamg  (per  folio)       .....•--4 

Special  attendancea  will  be  allowed(where  neoeaiary) 
in  the  direction  of  the  taxing  officer. 

Attending  court  on  each  ritting  appointed  by  the  court         -    10    - 
If  by  agent,  &c.  (Me  above)       -        -       -       •       -        -15- 
Drawing  summonses  for  witnesses,  and  copy  and  personal 
8ernoe,each         .......        .      5- 

— ^— ^— ■^— ^^— — ^— ^  beyond  three  miles, 
per  mOe  extra       .........6 

Instructions  for  briefb       .......34 

Drawing  brief,  per  sheet    -       -       •       -^-       -       -5- 
Copy       ..-..--•---26 
Attending  counsel     .......<34 

Drawing  advertisements,  where  necessary  -       -       -       -      2    6 

Writing  letters,  where  necessary,  each        -       -        .       *-      2    - 
Circular,  ditto,  each  .......l. 

Solicitors  residing  at  a  distance  firom  the  district 
court  not  to  be  allowed  for  travelling,  &c.,  and  loss  of 
time  in  attending  the  court,  beyond  the  amount  allowed 
in  the  above  taUe  for  attendance  by  agent 
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[Pro- 


CHAPTER  VI, 


PEl  ITION  AND  INTERIM  ORDER. 


Who  may  Petition,  60: 

Persons  not  Traders. 

Traders    awing    under 
300/. 

Prisoners  in  Execution, 

Horn  300/.  computed. 

Petition,  62: 
Second  Petition* 
Hon  presented. 
Form. 
Death  of  Petitioner. 

Schedule,  62 : 

Form  of. 

Signature. 

What  Debts  must  he  in^ 
serted. 

Excepted  Articles. 

Amendment. 

Fraudulent  Omission. 

General    Balance 
Sheet,  64 : 
Not  required. 

Special  Balance  Sheet, 
64. 

Affidavit,  64. 


Estate  Paper,  65. 
Cause  Paper,  65. 
Power    of    Court  over 
Property,  65. 

Property  vested  in  Of- 
ficial Assignee,  66 : 

Sis  Powers  and  Auiho' 
rity. 

Change  ofAsngnee. 

Acts  vaUd  if  Petition 
dismissed. 

Warrant  of  Seizure,  66. 

Sum  to  be  paid  to  Bank- 
rupt  Fund,  67, 

Notice  to  Detaining 
Creditor  where  Peti- 
tioner A  Prisoner, 
67. 

Interim  Order  for  Pro- 
tection, 67  : 
Mow  issued. 
Form. 

Order  to  Discharge 
Prisoner,  68. 


Who  may  fVho  may  Petition.  ]  —There  are  three  classes  of  pencils 
petition :  ^jj^  ^^y  petition  the  court  under  the  Protection  Statutes, 
not  traS**  ^'''*'>  Persons  who  are  not  traders  within  the  meaning  of 
2  Traders'  *^®  Statutes  relating  to  bankruptcy  (a).  Secondly^  Persons 
undor  300/.  ^^^  ^^  traders,  but  who  owe  debts  amounting  in  the  whole 
to  less  than  800/.  (a) ;  and,  Thirdly^  Prisoners  in  execution 


(a)  5  &  6  Vict  c.  116,  s.  1. 


tection.'] 


Who  may  Petition. 
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upon  any  judgment  obtained  in  any  action  for  the  recovery  Chap.  vi. 

of  any  debt,  who  are  either  not  traders  within  the  bankrupt 

acts,  or,  being  traders,  owe  debts  amounting  in  the  whole  to  3*  PriMm- 

less  than  800Z.  (b).  \  OTtion.^**' 

A  person  who  is  in  custody  under  an  attachment  issued 
by  the  Court  of  Chancery  for  non-payment  of  a  sum  of 
money,  is  not  within  the  provision  of  the  act.  (c) 

A  person  may  petition,  though  he  is  possessed  of  no 
estate  whatever  at  the  time  of  filing  his  petition  (d),  A 
petitioner  is  a  trader,  if  any  of  the  debts  in  his  schedule 
were  contracted  whilst  he  was  in  trade  (e).  In  estimating  How  300/. 
the  800/.,  he  must  include  debts  which  are  still  owing  by  computed, 
him,  though  their  remedy  is  extinguished ;  as  debts  barred 
by  the  statute  of  limitation  (/).  Where  a  petitioner  had 
been  twice  bankrupt,  and  under  his  second  bankruptcy  had 
obtained  his  certificate,  but  had  not  paid  \bs.  in  the  pound, 
it  was  held  that  his  debts  were  still  due,  though  the  remedy 
for  their  recovery  was  barred,  and  that  therefore  they  must 
be  included  in  estimating  his  liabilities  (^).  So  unpaid 
debts  under  a  former  insolvency  {h).  Where  an  insolvent, 
not  a  trader,  had  been  formerly  a  trader,  and  as  such  insol- 
vent, it  was  held  that  the  debts  under  his  previous  insol- 
vency must  be  included  {%), 

Where  the  debts  of  a  trader  are  above  300/.,  but  are 
reduced  within  that  sum  by  a  set-off,  it  has  been  held  that 
he  is  entitled  to  the  benefit  of  that  setoff  for  the  purpose 
of  petitioning  (A).  Debts,  however,  which  are  covered  by 
securities  are  not  to  be  excluded  (!)•  The  petitioner's 
debts  may  be  reduced  so  as  to  be  within  800/.  by  releases 
from  his  creditors ;  but  such  releases,  in  order  to  be 
effective,  must  be  bond  jvdsy  and  not  merely  colourable* 
otherwise  they  will  not  only  be  of  no  avail  for  that  pur- 
pose, but  will  form  no  valid  consideration  for  a  promise 
by  a  third  person  to  pay  the  debts  which  they  assume  to 
release  (m). 

It  has  been  doubted  whether,  in  calculating  the  300/., 
debts  still  unpaid,  but  in  respect  of  which  the  petitioner  has 
previously  obtained  a  final  order  for  protection,  should  be 


(6)  7  &  8  Vict  c.  96,  ■.  6.  By 
10  &  11  Vict.  c.  102,  8.  7,  it  is 
declared  that  the  two  protection 
acts  ihaU  apply  to  the  cases  of 
persons  petitioiUDg,  although  they 
have  been  already  in  prison  under 
Judgment  or  otherwise  for  debt. 

(c)  Ite  Bell,  17  L.  T.  312. 

(d)  Laurie  v.  Bendall,  12  Q. 
B.  634. 

(e)  Be  MilU,  10  L.  T.  91. 


(/)  Re  Lueae,  U  L.  T.  404; 
Be  Veal,  ib.  381. 

(g)  Re  Buebey,  15  L.  T.  477. 
See  6  Geo.  4,  c.l6,  s.  127. 

(A)  Re  Nott,  14  L.  T.  227 ;  Re 
Honey,  ib.  330 ;  Re  Goddard,  ib. 
381. 

(i)  Re  Nordon,  10  L.  T.  117. 

(«)  Re  Sjrink,  10  L.  T.  90. 

(/)  Re  T)fnman,  11  L.  T.  112. 

(m)  Colee  v.  Striek,  15  Q.  B.  3. 


[i>, 


Pelitloo, 
howpre- 
ientod; 

Fofin* 


62  Schedule. 

Pabt  n.   indnded.    Where,  boweTer,  a  judge  of  m  eoontj  oomt 

excluded  them,  the  Court  of  Qneea's  Bench,   upon  an 

apptication  for  a  prohibition,  held  that,  eren  if  the  judge 
were  wrong  in  the  view  he  took,  the  court  would  not  in- 
terfere (n). 

Second  Second  Petition.] — A  second  petition  wiU  not  be  enter- 

pctitum.  tained  while  the  first  is  on  the  file  of  the  court  (o).  The 
Insolvent  Court  refused  in  one  case  to  allow  a  second  pe- 
titon  to  be  filed  immediatel  j  on  the  dismissal  of  the  first  (p), 
nor  will  a  bankrupt  whose  certificate  has  been  suspended  by 
the  Court  of  Bankruptcy  be  allowed  to  petition  until  the 
expiration  of  the  period  of  suspension  (}). 

Petiiiony  how  presented  s  Form.'] — The  petition  may  be 
presented  without  any  notice  being  given  to  any  creditor,  or 
in  the  ^London  Gazette,**  or  any  newspaper (r).  The 
petition  must  be  in  the  form  specified  in  the  schedule  to  the 
7  &  8  Vict,  c  96  (s) ;  otherwise  it  will  be  dismissed  (I). 
Each  sheet  of  it  must  be  signed  by  the  petitioner  in  the 
presence  of,  and  attested  by,  his  attorney  (u).  The  same 
truth  and  accuracy  in  the  name  and  description  of  the  peti- 
tioner is  required  as  under  the  1  &  2  Vict.  c.  1 10  (o).  If 
the  petitioner  omits  to  describe  himself  by  all  the  names, 
whetiier  real  or  assumed,  under  which  he  has  carried  on 
business,  the  petition  will  be  dismissed  (fr). 

Death  of  Petitioner.] — If  the  petitioner  dies  after  the 
filing  of  his  petition,  the  judge  may  proceed  in  the  matter 
for  the  discovery  and  distribution  of  his  property  as  he 
might  have  done  if  the  petitioner  were  living  (tc), 

gj^ffiiiHlf  Schedule,] — Annexed  to  the  petition  must  be  a  schedule^ 
containing  a  full  and  true  account  of  the  debts  of  the  in- 
solvent, with  the  names  of  his  creditors,  and  the  dates  of 
his  contracting  them,  the  nature  of  the  debts,  and  the 
security  (if  any)  given  for  them ;  and  also  an  account  of  the 
nature  and  amount  of  his  property,  and  of  the  debts  owing 
to  him,  and  their  dates,  and  the  names  of  his  debtors,  and 
the  securities  (if  any)  which  he-  may  have  for  them  (y). 


Dodfaof 
pfttjtinnflr. 


(n)  In  re  Bowai,  21  L.  J.,  Q. 
B.,  10. 

(o)  Re  Banee,  11  L.  T.  435. 

(p)  Anon.,  12  L.  T.  455. 

(q)  Re  Todd,  11  L.  T.  492 ; 
Re  Bueeey,  16  L.  T.  131. 

a  7  &  8  Vict.  c.  96, 1. 1. 
See  form  1,  App.  p.  95. 


(0  Poet,  p.  71. 

(«)  Rule  4,  184^ 

(v)  ReHammond,l2h.T.f2Si 
Re  Bamett,  ib.  274 ;  Re  Herrie, 
ib.  355 ;  ante,  p.  9. 

[w)  Re  W.  Sloate,  18  L.  T.  9. 

[x)  7  8tS  Vict.  c.  96,  s.  8. 
r)  5  &  6  Vict.  c.  116, 1. 1. 


tectionJ] 


Amendment 
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The  schedule  must  be  annexed  at  the  time  of  filing  the  Chap.  ti. 

petition,  and  must  be  in  the  fonn,  mutatis  mutandiSf  used 

by  insolvents  petitioning  under  the  1  &  2  Vict,  c,  110  (a?) ;  ^o""  ^^ 

it  must  contain  a  list  of  the  excepted  articles,  with  their 

respective  value  fully  and  truly  described  (a).     It  is  not 

enough  to  state  generally  the  character  of  the  excepted 

articles  and  their  gross  value ;  each  article  must  be  specified, 

with  its  separate  value  (5).     Each  sheet  of  the  schedule  Signature. 

must  be  signed  by  the  petitioner  in  the  presence  of,  and 

attested  by  his  attorney  (c).     Debts  from  which  a  petitioner  What  debts 

has  been  discharged  under  the  1  &  2  Vict.  c.  110,  need  not  P^*"^^ 

be  inserted  (d).     See  also  the  observations  made  upon  the  "^'®''^^* 

schedule  of  an  insolvent  petitioning  under  the  1  &  2  Vict. 

c  1 10,  which  equally  apply  here  (e).    The  effect  of  omitting 

a  debt  with  the  consent  of  the  creditors,  will  be  found 

post^  p.  84. 

Excepted  Articles,] — The  wearing  apparel,  bedding,  and  Excepted 
other  necessaries,  of  the  petitioner  and  his  family,  and  the  utietes. 
working  tools  and  implements  of  the  petitioner,  may  be 
excepted  by  him  in  his  petition  from  the  operation  of  the 
acts ;  and,  subject  to  a  description  of  them  in  his  schedule 
already  alluded  to,  they  are  altogether  excluded  from  its 
operation  (/).  If  after  the  making  of  an  interim  order  for 
protection  any  of  the  excepted  articles  are  taken  in  exe- 
cntion  under  AjLfa.  against  the  petitioner,  an  action  will  not 
lie  against  the  sheriff,  but  the  remedy  is  only  by  application 
to  the  court  for  an  order  on  the  sheriff  to  restore  them  (^). 

Amendment.] — If  there  be  any  error  or  mis-statement  Amend- 
in  the  schedule,  the  judge  may,  at  his  discretion,  allow  the  ment 
petitioner  to  amend  and  correct  it  (A),  and  where  debts  of, 
or  claims  upon,  or  balances  due  from  a  petitioner  are  spe- 
cified in  his  schedule,  and  sworn  to  at  an  amount  which  is 
not  exactly  their  actual  amount,  without  any  culpable  neg- 
ligence, fraud,  or  evil  intention  on  the  part  of  the  petitioner, 
the  judge  may  allow  the  schedule  to  be  amended.  Where 
an  amendment  of  the  schedule  is  allowed,  the  petitioner  is 


(jr)  Role  3, 1842,  and  Rale  2, 
1844.    See  form  3  App.  p.  97. 
See  as  to  form  of  contents  of 
ichednle,  ante,  p.  19. 

(a)  7  &  8  ^ct  e.  96,  i.  9. 

{by  Taylor  v.  RoherU,  1  H.  & 
N.,  Eir.  Rep.,  96. 

(c)  Role  4,  1842. 

{d)  Re  Pareons,  6  L.  T.  455 ; 
Re  Nance,  11  L.  T.  331.  Bat 
■ee  Re  Bohri^  1  Cox  &  Macr.  28. 


S.  C,  10  L.  T.  311. 

(e)  Ante,  p.  19. 

(/)  7  &  8  Vict  c.  96,  8.  9,  aa 
to  what  artidee  may  be  ezcepted. 
See  Lea  t.  De\fer,  1  Car.  &  F. 
146,  which  decided  that  lilver 
Bpoona  may  not  be,  and  Taylor  "w* 
Roberti,  ante. 

(g)  Rideal  v.  Fort,  11  Ezr. 
847. 

(A)  7  &  8  Vict  c  96,  i.  3. 
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Affidavit* 


[Prth 


Frandolent 
omiuioiu 


Gracral 
balance- 
sheet. 


Pabt  n.    entitled  to  every  benefit  and  protection,  and  the  creditor  is 
entitled  to  the  benefit  of  all  the  provisions  made  for  cre- 
ditors in  respect  of  the  actual  amount  of  the  debt,  claim,  or 
balance,  notwithstanding  such  error  (i). 

If  any  petitioner,  with  intention  to  defraud  his  creditors, 
wilfully  and  fraudulently  omits  in  his  schedule  as  sworn  to 
any  property,  or  retains  or  excepts  out  of  his  schedule,  as 
wearingr  apparel,  bedding,  or  other  necessaries,  or  working 
tools  or  implements,  property  of  greater  value  than  20/., 
he  and  any  person  aiding  and  assisting  him  to  do  so,  being 
convicted,  is  guilty  of  a  misdemeanor,  and  the  court  before 
whom  such  ofl^nder  has  been  tried  and  convicted  may 
sentence  him  to  be  imprisoned  and  kept  to  hard  labour  for 
any  period  not  exceeding  three  years  (A). 

General  Balance  SJieet^ — The  general  balance  sheet 
being  no  part  of  the  schedule,  is  not  required  by  the  court 
in  protection  cases;  it  is,  however,  sometimes  filed,  and 
when  this  is  done,  it  should  be  in  the  form  required  in 
the  case  of  insolvents  petitioning  under  the  1  &  2  Vict 
cllO(/). 

Special  Balance  ^Ae^^.J—The  special  balance  sheet 
being  a  portion  of  the  schedule,  must  be  in  the  same  form 
as  that  required  in  proceedings  under  the  1  &  2  Vict. 
c.  llO(m);  its  contents  are  also  the  same,  with  the  ex- 
ception that  it  must  begin  from  a  period  not  later  than  six 
months  before  the  presenting  of  the  petition,  whereas  that 
of  an  insolvent  petitioning  under  the  latter  act  need  not 
begin  from  one  earlier  than /bacr  months.  The  information 
which  the  court  requires  tnat  this  account  should  contain 
will  he  found  annexed  to  the  form  in  the  App.  p.  97. 

Affidavit.] — The  petition  and  schedule  must  both  be 
verified  by  an  affidavit  of  the  petitioner,  in  the  form  spe- 
cified in  the  schedule  to  the  7  &  8  Vict,  c  96,  which  may 
be  sworn  in  like  manner  as  affidavits  in  matters  of  bank- 
ruptcy (n) ;  that  is  before  the  Court  of  Review,  or  before 
either  of  the  subdivision  courts  in  bankruptcy,  or  any  com^ 
missioner,  or  the  master,  registrar,  or  deputy  registrar  of 
the  Court  of  Bankruptcy,  or  master  in  ordinary  or  extra^ 
ordinary  of  the  Court  of  Chancery ;  or  before  a  magistrate 
of  the  county,  city,  town,  or  place  where  the  affidavit  is 
sworn ;  or  before  a  British  minister,  consul,  or  vice-consul ; 


Special 
balance- 
sheet. 


Affidavit. 


(i)  7  &  8  Vict  c.  96,  a.  90. 

{k)  lb.  I.  39. 

^1)  See  ante,  p.  22,  and  form 

App.  p.  102. 

m)  Rale  3, 1842,  and  Rola  2, 


1844.  See  what  it  mnit  contain, 
ante,  p.  21,  and  fonn  3,  App. 
p.  97. 

(n)  7&8ykt.e.96,s.2.    Sea 
form  4,  App.  .p.  103. 


tectum.']       Power  of  Court  over  Property.  66 

it  may  also  be  sworn  before  tbe  judge  or  registrar  of  a  Chap.  vi. 

county  court,  or  before  a  commissioner  for  taking  affidavits 

in  any  of  tbe  superior  courts  (o).     Tbe  affidavit  must  be 
annexed  to  tbe  petition  at  the  time  of  filing  it  (p). 

Estate  Paper,] — Every  petitioner  must  deliver  with  bis  Estate 
petition  an  account  in  writing  called  an  estate  paper,  in  tbe  paper, 
form  required  by  tbe  court,  and  signed  by  the  petitioner,  of 
all  his  books  of  account  and  vouchers,  and  of  all  his  personal 
estate  and  effects  then  in  bis  possession  or  control,  or  in  tbe 
possession  or  control  of  any  other  person  by  bis  authority, 
or  in  trust  for  him,  and  the  place  or  places  where  the  same 
then  are  or  are  believed  to  be,  and  whether  the  same  are 
liable  for  rent  or  any  other  charge,  and  to  whom  by  name, 
and  the  particulars  of  the  demand,  in  order  that  such  pro- 
perty may  be  duly  ascertained  and  given  up  to  the  official 
assignee,  or  tbe  messenger ;  this  account  must  be  signed 
and  delivered  in  duplicate  (q). 

One  copy  of  this  estate  paper  must  be  forthwith  trans- 
mitted to  the  broker  appointed  hy  the  court,  and  he  must 
forthwith  proceed  to  appraise  the  personal  estate  and  effects 
of  the  petitioner,  and  make  a  return  in  the  form  required  by 
tbe  court  (r). 

Cause  Paper.] — ^In  all  cases  in  which  a  petitioner  is  in  Cause 
custody,  there  must  be  filed,  with  his  petition,  a  certifi-  p*per. 
cate  from  the  gaoler  of  the  cause  or  causes  of  his  deten- 
tion («). 

Power  of  Court  over  Property.] — Upon  the  petition  Power  of 
being  filed  tbe  judge  possesses  the  same  power  and  authority  court  over 
touching  the   seizure  of   the   property  of  the  petitioner  property, 
(except  as  otherwise  directed  by  the  act),  and  also  to  compel 
the  attendance  of  and  to  examine  the  petitioner  and  bis 
wife,  and  every  person  known  or  suspected  to  have  any  of 
his  property  iu  his  possession,  or  who  is  supposed  to  be 
indebted  to  him,  and  every  person  whom  tbe  judge  believes 
capable  of  giving  any  information  concerning  the  person, 
trade,  business  or  calling,  dealings  or  property  of  the  peti- 
tioner, or  any  information  material  to  the  full  disclosure  of 
bis  dealings^  and  to  enforce  obedience  to  such  examination, 
and  the  production  of  books,  deeds,  papers,  writings,  and 
other  documents,  as  are  possessed  by  the  Court  of  Bank- 
Co)  5  &  6  Vict  c.  122,  s.  67,      5,  App.  p.  163. 
13  &  14  Vict  c.  61,  s.  23,  aod  (r)  Rule  5,  1844.     See  form 

19  &  20  Vict.  c.  108, 8.  58.  6,  App.  p.  104. 

(p)  7  &  8  Vict.  c.  96,  s.  2.  («)  Rule  3, 1844. 

(q)  Role  4,  1844.    See  form 


66 


Warrant  of  Seizure, 


[Pro- 


Paet  iu   ruptcy  touching  the  seizure  of  property,  and  the  examinalion 
of  a  bankrupt  or  other  person  under  a  fiat  in  bankruptcy  (^). 


Property 
▼Mtedin 
oiBcUlaB- 


Hispowen 
and  autho- 
ritj. 


Property  vested  in  Official  Assignee,'] — Upon  the  pre- 
sentation of  the  petition,  all  the  estate  and  effects  of  the 
petitioner  forthwith  vest  in  the  registrar  of  the  court  as 
official  assignee.  He  has  authority,  and  it  is  his  duty,  forth-^ 
with  to  take  possession  of  so  much  thereof  as  can  be  reason- 
ably obtained  and  possessed  without  suit,  and  he  holds  and 
stands  possessed  thereof  in  the  same  manner  as  the  official 
assignee  under  the  bankruptcy  statutes  (u).  The  petitioner 
must  deliver  over  to  him  all  monies,  bills,  notes,  securities, 
and  other  personal  estate  belonging  to  him,  in  his  possession 
and  power,  together  with  all  the  books  of  account,  papers, 
and  writings  relating  to  his  estate  and  effects  (v).  Until  an 
assignee  is  chosen  by  the  creditors,  he  is  enabled  to  act,  and 
is  deemed  to  be,  to  all  intents  and  purposes,  a  sole  assig^nee 
of  the  property ;  and  if  the  judge  so  orders,  he  may  sell  or 
otherwise  dispose  of  it,  and  make  such  allowance  out  of 
it  for  the  support  of  the  petitioner  and  his  £unily  as  the 
judge  directs.  The  property  so  vested  in  the  official  as- 
signee, alone  or  jointly  with  any  assignee  chosen  by  cre- 
ditors, does  not  remain  in  him  alone  or  jointly  with  such 
assignee,  if  he  resigns  or  is  removed  from  his  office,  nor  in 
his  heirs,  executors,  or  administrators,  nor  in  the  surviving 
assignee  alone,  in  case  of  the  death  of  the  official  assignee, 
but  all  the  property  in  such  case  goes  to  and  is  vested  in 
the  successor  in  office  of  the  official  assignee  alone,  or  jointly 
with  the  assignee  chosen  by  the  creditors  (if  any),  as  the 
case  may  be ;  and  whenever  any  petition  is  dismissed,  all 
sales  and  dispositions  of  property,  and  payments  duly  made, 
and  all  other  acts  done  by  any  assignee,  or  any  person  acting 
under  his  authority,  or  by  any  messenger  or  other  person 
under  the  authority  of  the  judge,  according  to  the  provisions 
of  the  acts,  are  good  and  valid,  but  the  property  of  the 
petitioner  otherwise  revests  in  the  petitioner ;  no  action  or 
suit  may,  however,  be  prosecuted  or  commenced  against 
the  assignee,  messenger,  or  other  person  so  acting,  except 
to  recover  any  property  of  the  petitioner  detained  after  an 
order  made  by  the  judge  for  the  delivery  thereof,  and  demand 
made  thereupon  (w). 

Warrant  of       Warrant  of  Seizure^ — The  warrant  of  seisure  or  poa- 

aeiznre.        session  to  be  g^nted  to  the  bailiff  as  messenger  under  any 

petition  must  be  in  the  same  form,  mutatis  mutandis^  as 


Change  of 
assignee. 


AetavaUd 
if  petition 


(0  7  &  8  Vict  c.  96,  B.  5. 
(«)  5&6yict.c.  116,  8. 1. 


(v)  Rule  7, 1844. 

(tp)  7  &  8  Vict.  e.  96,  a.  10. 
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that  in  use  [x)  in  the  Bankrupt  Court,  and  must  be  issued  Chap.  vi. 

in  the  same  manner ;   it  may  not,  however,  be  executed 

without  the  special  direction  of  the  judge,  or  of  the  assignee 
or  assignees  for  tHe  time  being  (y) ;  if  executed  without  such 
direction,  no  charge  may  be  made  {z). 

Sum  to  be  paid  to  Bankrupt  Fund^ — The  official  as-  Sam  to  be 
signee  must,  out  of  the  effects  of  the  petitioner,  pay  into  the  P^  to 
Bank  of  England,  to  the  credit  of  the  accountant  in  bank-  ^[^^^^ 
ruptcy,  to  the  account  called  "  The  Secretary  of  Bank- 
rupts Account,"  a  sum  not  less  than  one-eighth  of  a  pound 
per  cent,  and  not  exceeding  five  per  cent,  on  the  gross 
produce  of  the  petitioner's  estate  (a).     The  Lord  Chan- 
cellor, under  a  power  given  to  him  by  the  act  (d),  has  set- 
tled this  sum  to  be  at  the  rate  of  \L  for  every  10/.  where 
the  estate  does  not  in  the  whole  amount  to  50/.,  and  at  5/. 
per  cent,  where  the  estate  is  above  50/.,  to  be  paid  by  the 
assignee  mto  the  bank  as  soon  as  he  has  5/.  in  hand. 

Notice  to  Detaining  Creditor  where  Petitioner  a  Notice  to 
Prisoner^ — ^Where  the  petitioner  is  a  prisoner,  in  execu-  detaining 
tion  upon  any  judgment  obtained  in  an  action  for  the  re-  c*^*®"^ 
covery  of  a  debt,  he  must,  before  the  granting  of  the  interim  petitioner  a 
order  for  protection,  give  such  notice  to  the  detaining  ere-  prisoner, 
ditor  under  such  execution  as  the  court  in  which  the  petition 
is  prosecuted  directs,  so  that  such  creditor  may  be  heard 
against  the  granting  of  the  interim  order,  and  the  discharge 
of  the  prisoner  out  of  custody  (c). 

Interim  Order  for  Protection.] — ^When  the  petition  is  interim 
filed,  the  judge  of  the  county  court  to  which  it  was  pre-  order  for 
sented  makes  an  order  protecting  the  petitioner  from  all  protection, 
process  whatever,  either  against  his  person,  or  his  property 
of  every  descriptioUi  which  protection  continues  in  force 
and  all  process  is  stayed  until  the  appearance  of  the  peti- 
tioner in  court  (e/).     This  order  is  called  the  interim  order, 
and  must  be  in  the  form  prescribed  by  the  rules  of  the 
Insolvent  Court  (e) ;  itMoes  not  prevent  the  insolvent  from  Form, 
being  arrested  or  held  to  bail  under  the  authority  of  a 
judge's  order  (/"). 

{x)  That  if,  in  ose  at  the  date  order  for  lerrice  of  notice  on  de* 

of  that  role.     See  form  7>  A  pp.  taining  creditor,  and  notice,  App. 

p.  104.  pp,  105, 106. 

(y)  Rule  6,  1844.  (if)  5  &  6  Vict  c.  116,  a.  1. 

(j)  Rale  14,  1844.  (e)  Rule  6,  1842.      Form  10, 

la)  7  &  8  Vict  c.  96,  s.  34.  App.  p.  106. 

{b)  Ibid.  (/)  5  &  6  Vict  c.  116,  a.  2. 

(c)  Rule  9, 1844.  See  form  of 


68  Order  to  discharge  Prisoner.  [Pro- 

Part  ii.        Order  to  discharge  Prisoner,'] — Where  the  petitioner 

is  a  prisoner  in  execution,  the  judge  may  order  any  officer 

Order  to  ^)|q  has  him  in  custody  under  the  execution  to  dischaige 
^J!!^~^^  him,  without  exacting  any  fee,  and  the  gaoler  or  other 
officer  is  indemnified  by  such  order,  and  the  petitioner  is 
protected  by  the  interim  order  from  all  process  for  so  long* 
as  the  judge,  by  the  interim  order,  or  any  renewal  thereof, 
appoints,  until  the  making  of  the  final  order ;  when,  how- 
ever, that  time  elapses,  the  judgment  under  which  he  is  in 
execution  remains  in  force,  and  he  may  again  be  arrested 
on  it  (g).  The  order  must  be  in  the  form  prescribed  by 
the  rules  (h). 

Where  after  an  interim  order  had  been  granted  to  a 
petitioner  he  was  arrested  under  a  warrant  of  commitment 
issued  from  a  county  court  for  nonpayment  of  instalments, 
a  commissioner  of  the  Insolvent  Court  made  an  order  for 
his  discharge  (t). 

(^)  7  &  8  Vict  c.  96,  B.  6.  form  13,  App.  p.  108. 

(A)  Role   10,  of   1844.     See         (t)  Rt  Thomttti,  16  L.  T.  421. 
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Appointment  of  First  Examination.^ — ^The  act  re-  Appoint- 
quires  (a)  that  after  the  petition  has  heen  filed  the  judge  ment  of 
shall  cause  notice  of  its  filing  to  he  given  to  the  creditors  ^^  «xm"- 
named  in  the  schedule,  and  resident  within  the  United 
Kingdom,  whose  dehts  respectiyely  amount  to  the  sum  of 
5Lt  and  shall  cause  the  notice  to  be  inserted  in  the  "  London 
Gazette,"  and  in  some  newspaper  or  newspapers  circulating 
within  the  county  in  which  the  petitioner  resides  ;  and  shall 
thereby  appoint  a  public  sitting  for  the  first  examination  of 
the  petitioner.    In  addition  to  this,  an  order,  made  under 


(a)  7  &  8  Tict  c.  96,  s.  3. 


70 


First  Examination, 


[Pro- 


Part  fi,    the  5  &  6  Vict.  c.  1 16,  requires  that  the  judge  shall  appoint 

the  time  for  hearing  the  petition,  and  shall  cause  it  to  be 

advertised  in  an  appointed  form  in  the  "  London  Gasette/' 
and  in  one  newspaper  circulating  within  the  county  in  which 
the  petitioner  resides,  three  clear  days  at  least  before  the 
day  appointed  for  such  sitting  (5). 


Service  of.        Service  of,  and  Affidavit.'] — These  and  all  other  notices 
and  affidft-    are  served  by  the  high  bailiff  in  such  manner  as  the  judge 

directs ;  he  afterwards  makes  an  affidavit  thereof,  stating 

how  they  were  served  (c). 


▼it. 


Wamntto 
bring  up 
prisoner. 


Expense. 


Summons 
to  wit- 
nesses. 


First 
mination. 


Warrant  to  bring  up  Prisoner.] — If  the  petitioner  is  a 
prisoner  under  any  process,  attachment,  execution,  commit- 
ment, or  sentence,  the  judge  may,  by  warrant  under  his 
hand  directed  to  the  person  in  whose  custody  the  petitioner 
is  confined,  cause  the  petitioner  to  be  brought  before  him 
for  examination  at  any  sitting,  either  public  or  private. 
The  expense  of  bringing  up  the  petitioner  is  to  be  paid  out 
of  his  estate.  The  person  in  whose  custody  the  petitioner 
may  be,  is  indenmified  by  the  warrant  of  the  judge  (d)* 

Summons  to  Witnesses.] — The  judge  may  summon  to  be 
examined  before  him  any  debtor  or  creditor  of  the  petitioner, 
or  any  other  person  whose  evidence  may  appear  necessary 
for  the  inquiry  (e).  Summonses  to  witnesses  are  obtained 
from  the  registrar  of  the  county  court ;  they  must  be  signed 
by  the  judge,  and,  being  in  the  nature  of  orders  made  in  court, 
can  only  be  obtained  on  days  when  a  court  is  held.  As  to 
tender  of  expenses,  and  the  penalty  for  not  obeying  the 
summons,  nee  post,  p.  71. 

First  Examination.] — The  judge,  on  the  day  notified, 
may  examine  upon  oatn  the  petitioner,  and  any  creditor 
who  may  attend  the  examination,  and  also  any  witnesses 
whom  the  petitioner  or  any  creditor  may  call,  and  may 
summon  before  him  any  debtor  or  creditor  of  the  petitioner 
whose  evidence  appears  to  be  necessary  for  the  purposes  of 
the  inquiry  (f).  The  mode  of  proceeding  in  opposition  to 
and  in  support  of  the  petition,  and  in  the  examination  of 
the  petitioner,  and  any  creditors  or  other  witnesses  who  may 
be  called,  is  similar  to  that  pursued  on  the  hearing  of  insol* 


(b)  Rule  7,  1842.     See  form 

14,  App.  p.  108. 

ic)  This  is  in  analogy  of  the 
orders  of  the  insoWent  court  to 
their    messengers.        See   form 

15,  App.  p.  109. 


(d)  7&8Victc96,8.7. 
form  16,  App.  p.  109. 

(tf)  5&6yicLc.ll6,s.l. 
form  17t  App.  p.  110. 

(/)  5  &  6  Tict  e.  116,  a.  4 


tectum.]    Ditmrnal  of  Petition  far  Informality/.  7 1 

▼ents  under  the  1  &  2  Vict.  c.  110  (g).     A  creditor  who  is  Chap.  vii. 

inserted  by  the  petitioner  in  his  schedule,  cannot,  however, 

be  called  upon,  as  under  the  1  &  2  Vict.  c.  110,  s.  72,  to 
prove  his  debt  before  he  opposes  (h). 

Adjournment  and  Renewal  of  Protection*] — The  judge  Adjourn- 
may  adjourn  the  examination  from  time  to  time  (t) ;  and  °>^t  and 
may,  at  the  first  examination  of  the  petitioner,  renew  the  '^JTi  ^^ 
order  for  protection ;  and  may  from  time  to  time  renew  it 
until  the  final  order  for  protection  is  made  (k).     He  may  Amend- 
also  allow  the  petitioner  to  amend  his  schedule,  and  correct  "'^^^ 
any  mis-statement  therein  at  his  discretion  (/).  Bcbedule. 

Commitment  for  Prevarication  or  Non-attendance.] —  Commit- 
The  judge  may,  by  warrant  under  his  hand  and  seal,  com-  ment  for 
mit  to  prison  any  petitioner,  who  appears  to  him  to  hare  ?»▼•««- 
prevaricated  or  made  any  false  statement  before  him,  for  such  jt^iSmoe ' 
time  as  he  thinks  fit,  not  exceeding  one  calendar  month. 
With  respect  to  any  person  examined  before  him,  or  who, 
being  lavrfuUy  summoned,  refuses  or  neglects  to  attend,  the 
judge  has  the  same  power  of  commitment  as  the  Commis- 
sioners of  Bankrupt  possess  under  the  Bankrupt  Act  (m), 
namely,  to  commit  to  such  prison  as  the  judge  thinks  fit, 
there  to  remain  without  bail  until  he  shall  submit  himself 
to  them  to  be  sworn,  and  full  answers  make  to  their  satis- 
faction, to  all  such  lawful  questions  as  shall  be  put  to  him  (n). 
Before,  however,  a  witness  can  be  committed  for  non-attend- 
ance, his  necessary  expenses  must  have  been  tendered  to 
him  in  the  same  manner  as  is  required  upon  the  service  of 
a  subpcena  to  a  witness  in  an  action  at  law  (o). 

Commitment  for  Perjury.] — In  what  cases  and  how  the  Commit- 
judge  may  commit  persons  to  take  their  trial  for  perjury.  ™«?t  fo>' 
See  an^e,Part  I.,  p.  101  and  Appendix,  p.  198.  P«dw7. 

Dismissal  of  Petition  for  Informality.]— If  the  ^ition  Dumiual 
and  affidavit  are  not  iu  the  form  prescribed,  the  petition  of  petition 
must  be  dismissed  (p).     This  being  a  direction  imposed  J?![i^°'" 
by  the  statute,  the  judge  has  no  discretion  in  the  matter,       ^' 
and  although  power  is  expressly  given  to  him  to  amend 
the  schedule  if  necessary,  there  being  no  similar  provision 

{g)  See  this,  ante,  p.  32.  (m)  5  &  6  Vict.  c.  116,  t.  6. 

(A)  JU  Evam,  10  L.  T.  116.  That  is  under  the  acts  thm  in 

(t)  5  &  6  Vict  e.  116,  s.  4;  force, 
and  7  &  8  Vict,  c  96,  s.  3.    See  (n)  6  Geo.  4,  c.  16,  s.  34. 

form  of  order  for  adjonrnment,         (o)  lb.  s.  35.    Seeofthk,  aii/«, 

App.  p.  110.  p.  74. 

{k)  5  6c  6  Vict  e.  116,  s.  5.  (;i)  7  &  8  Tict  c.  96,  i.  2. 

(/)  7  &  8  Vict.  c.  96,  s.  3. 


72  When  Judge  may  appoint  a  Day^  ^       [Pro* 

Part  ii.    as  to  the  petition,   although  it  follows  the  form  required 

by  the  act,  if  there  is  any  mis-statement  in  it,  the  judge 

cannot  (as  under  the  Insolvent  Act,  1  &  2  Vict.  c.  110) 
order  it  to  be  amended ;  and,  one  of  the  conditions  of  his 
naming  a  day  for  making  the  final  order  being,  that  the 
allegations  in  the  petition  are  true(^),  such  an  error  is 
fatal  (r). 

Wbcn  When  Judge  may  appoint  a  Day  for  final  Order.] — 

jadge  may  jf  qq  the  day  appointed  for  the  first  examination  of  the  peti- 
davto'  *  tioner  it  appears  to  the  judge  that  the  allegations  in  the 
final  order,  petition  are  true,  and  that. 

The  debts  of  the  petitioner  were  not  contracted  by  any 
manner  of  fraud  or  breach  of  trust ; 

Or  any  prosecution  against  the  petitioner,  whereby  he 
had  beeii  convicted  of  any  offence ; 

Or  without  having  at  the  time  of  becoming  indebted 
reasonable  expectation  of  being  able  to  pay  the 
debts ; 

And  that  such  debts  were  not  contracted  by  reason  of 
any  judgment  in  any  proceeding  for  breach  of  the 
revenue  laws ; 

Or  in  any  action  for  breach  of  promise  of  marriage^ 
seduction,  criminal  conversation,  libel,  slander,  as- 
sault, battery,  malicious  arrest,  malicious  suing  cot 
a  fiat  of  bankruptcy,  or  malicious  trespass ; 

And  that  the  petitioner  has  made  a  full  discovery  of 
his  estate,  effects,  debts,  and  credits ; 

And  has  not  parted  with  any  of  his  property  since  the 
presenting  of  his  petition ; 

The  judge  may  cause  notice  to  be  given  that  on  a  certain 
day  to  be  named  therein,  he  will  proceed  to  make  the  final 
order,  unless  cause  be  shewn  to  the  contrary  («). 

When  not  WJien  not] — If,  however,  on  the  day  of  the  first  exa- 
mination of  the  petitioner,  or  any  adjournment  thereof,  it 
appears  to  the  judge — 

That  the  debts  of  the  petitioner,  or  any  of  them, 
were  contracted  by  any  manner  of  fraud  or  breach 
of  trust  {t) ; 

Or  by  any  prosecution  whereby  he  has  been  convicted 
of  any  offence ; 

Or  without  having  at  the  time  of  contracting  them  a 

(q)  Pott,  See  forme  24,  25,  App.  p.  113. 

(r)  Re  Tottham,  11  L.  T.  112.  (/)  See  remarks  oa  these  of- 

(«)  5  &  6  Vict.  c.  116,  t.  4.      fences,  ante,  p.  37. 
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reasonable  or  probable  expectation  of  being  able  to  Chap.  vit. 
pay  such  debt  or  debts  (tt) ; 

Or  that  such  debts,  or  any  of  them,  were  contracted 
by  reason  of  any  judgment  in  any  proceeding  for 
breach  of  the  revenue  laws ; 

Or  in  any  action  for  breach  of  promise  of  marriage, 
seduction,  criminal  conversation,  libel,  slander,  as- 
sault, battery,  malicious  arrest,  malicious  suing  out 
a  fiat  of  bankruptcy,  or  malicious  trespass  (y) ; 

Or  that  the  petitioner  has  parted  with  any  of  his 
property  since  the  presenting  of  his  petition  (m) ; 

The  judge  may  not  name  any  day  for  making  the  final 
order ;  npr  may  he  renew  the  interim  order. 

Remand  of  Prisoner.'] — If  the  petitioner  has  been  a  Remand  of 
prisoner  in  execution,  and  discharged  out  of  custody  by  priwner. 
order  of  the  judge  {x\  he  must,  if  the  final  order  is  refused, 
be  remanded  by  the  judge  to  his  former  custody  {y). 

The  power  of  remanding  as  if  the  interim  order  had 
not  issued  does  not  depend  upon  the  24th  section  alone, 
which  is  compulsory  in  the  cases  therein  mentioned,  but 
it  is  incident  to  the  jurisdiction  to  grant  the  interim  order, 
.  given  by  the  statute  to  tbe  judge ;  where,  therefore,  a  final 
order  was  refused,  not  for  any  of  the  causes  mentioned  in 
that  section,  but  because  the  petitioner  had  previously  ap- 
plied to  the  Insolvent  Court,  and  all  his  estate  ha4  been 
vested  in  the  assignee  of  that  court,  it  was  held  that  the 
commissioner,  who  had  granted  the  interim  order,  acted 
rightly  in  not  only  revoking  that  order,  but  also  in  remand- 
ing the  petitioner  to  the  same  custody  in  which  he  was  when 
the  interim  order  was  obtained  (z). 

(tc)  See  ant€t  p.  39.  tion  of  being  able  to  pay  such 

(v)  Ante,  p.  41.  debt,"  and  so  the  offence  has  been 

(w)  Ante,  p.  36.    It  ii  tin|ular  reached.     ( Reynoid*  ▼.  Parker,  7 

that  a  vexatioos  defence,  which  L.  T.  7 ;  Re  Fatter,  Cos  &  Mao- 

when  an  insolvent  in  custody  is  rae,  82.)    The  propriety  of  such 

seeking  his  liberty  under  the  1  &  a  construction  being  given  to  a 

2  Vict.  c.  110,  is  treated  as  an  statute  of  a  penal  character  may, 

offence,  and  subjects  him  to  a  re»  however,  well  be  doubted  ;   and 

msnd  for  two  years,  is  not    a  tbe  policy  of  a  direct  enactment, 

ground  for  refusing  the  final  order  including     clearly     all    offences 

under  the  protection  acti,  where  which  the  legislature  intends  to 

the  petitioner  is  at  liberty.    It  is  punish  is  obvious, 
true  that  it  has  been  held  that  the  (x)  See  ante,  p.  68. 

extra  costs  incurred  in  such  de-  (y)  7  &  8  Vict.  c.  96,  s.  24. 

fence  may  form  a  debt  incurred  See  form  21,  A  pp.  p.  111. 
by  the  insolvent, ' '  without  ha?ing  (z)  B» parte  ParttngtoHj  1 3  M. 

reasonable  or  probable  ezpecta-  &  W.  679 ;  6  Q.  fi.  649. 
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Paetii.        Cfioice  of  Amgneet^ — The  choice  of  the  creditors* 

assignee  or  assignees  also  takes  place  at  the  sitting  ap- 

Choioe  of  pointed  for  the  first  examination,  or  at  any  adjournment 
mmgnew.  thereof ;  it  must  he  made  hy  the  majority  in  number  and 
value  of  the  creditors  who  attend  (a)»  hy  themselves  or 
hy  their  attomies  duly  authorised  hy  letters  of  attorney 
in  that  behalf  {b).  The  judge  has  power  to  reject  any 
person  so  chosen  who  appears  to  him  unfit  to  be  an  assignee, 
and  to  remove  an  assignee ;  and  upon  such  rejection,  or 
removal,  a  new  choice  of  another  assignee  must  be  made  in 
the  same  manner  (c).  When  the  assignees  have  been 
chosen  the  judge  nMikes  a  certificate  of  their  appoint- 
ment ((£).  The  appointment  of  the  assignees  may  be 
evidenced  in  the  same  way  as  that  of  assignees  of  bank* 
rupts  (e) ;  this  may  now  be  by  a  copy  of  the  certificate 
purporting  to  be  signed  by  the  proper  parties  (y*). 

Appomt-  Appointment  of  time  for  making  Final  Order^ — ^The 
^^^^^  time  for  making  the  final  order  must  be  appointed  by  the 
nuddn/  V^^^  •  ^^  which  time  he  must  cause  notice  to  be  given 
final  order,  ten  days  at  least  before  the  time  appointed,  by  advertise- 
ment in  the  appointed  form  {g), 

Acycmrn.         Adjournment  of  Final  Order."] — ^The  consideration  of 
!f^^  ^      ^^  ^"^^  order  may  be  adjourned  by  the  judge  at  the  time 
final  order.  uppQi^ted  for  making  it,  and  from  time  to  time,  without  any 
fresh  notice  (h) ;  the  judge  may  also  adjourn  such  con- 
sideration sine  die  (t). 

Final  order.  Final  Order,  "^ — If  on  the  day  appointed  for  making  the 
final  order  no  cause  is  shewn  to  the  contrary,  the  judge 
may  proceed  to  make  it.  It  is  not  usual  to  allow  grounds 
of  opposition  which  have  been  opened  at  the  first  exami- 
nation, but  have  then  failed,  to  be  now  urged  again  (A), 
unless  they  have  been  expressly  reserved. 

The  final  order  must  be  in  the  form  given  in  the  sche- 
dule to  the  Act,  7  &  8  Vict.  c.  96  (/) ;  it  must  be  made 

(a)  As  to  how  creditors  are  to  {g)  Rnle  11,  1844.    See  form 

vote.  Bee  potU  p.  83.  of  order  and  advertifement,  App. 

{b)  7  &  8  Vict.  c.  96,  a.  3.  p.  113. 

(c)  Ibid.  (A)  5  &  6  Vict.  c.  116,  s.  4. 

(<f)  See  form  of  certificate,  App.  (»)  7  &  8  Vict.  c.  96,  a.  27, 

p.  113.  See  form  28,  App.  p.  115. 

(0  5  &  6  Vict  e.  116,  a.  11.  {k)  lU  ProudUek,  10  L.  T. 

The  act  then  in  force  wiia  the  2  &  117. 

3  Will.  4,  c.  114.  a.  9.  (/)  7  &  8  Vict  c.  96,  a.  22. 

(/)  8  &  9  Vict  c  113,  a.  1,  See  form  27,  App.  p.  114. 
and  Part  I,  p.  79. 


tection,]  Order  to  discharge  Prisoner.  75 

in  duplicate,  one  copy  to  be  filed  with  the  proceedings,  and  Chap.  vii. 

the  other  delivered  to  the  petitioner  (m) ;   it  need  not 

specify  any  of  the  debts,  sums  of  money,  or  claims  in  respect 
of  which  it  is  made,  nor  specify  any  of  the  creditors  (n). 
If  any  proposal  has  been  set  forth  by  the  petitioner  in  his 
petition  for  the  payment  of  his  debts,  a  direction  may  be 
made  in  the  final  order  for  carrying  it  into  effect  (o). 

The  judge  may,  if  he  thinks  fit,  direct  in  the  final  order  Allowanee 
that  some  allowance  shall  be  made  for  the  support  of  the  for  support, 
petitioner,  out  of  his  estate  and  effects  (p). 

Final  Order  after  Refusal.'] — If  for  any  of  the  causes  Final  order 
above  mentioned  no  day  is  named  for  making  the  final  ^^^  i^ 
order,  or  if  its  consideration  is  adjourned  sine  die^  or  the  ^'^' 
final  order  is  refused,  the  judge  may,  after  the  expiration 
of  such  time  subsequent  to  the  filing  of  the  petition  as, 
having  regaM  to  all  the  circumstances  of  the  insolvency, 
and  ti^e  conduct  of  the  petitioner  as  an  insolvent  debtor 
before  and  after  his  insolvency,  he  thinks  just,  and  after 
hearing  the  petitioner  or  any  of  his  creditors,  or  his  or 
their  counsel  or  attomies,  make  an  order  to  protect  the 
petitioner  in  the  same  form  and  of  the  same  effect  as  that 
which  he  had  power  to  make  on  the  day  previously 
named.  No  debtor  may,  however,  be  imprisoned  on  any 
process  for  more  than  twelve  calendar  months  for  any 
debt  contracted  before  filing  his  petition,  in  case  the  final 
order  is  refused  or  is  not  made,  or  in  case  the  protecting 
order  is  not  renewed  {q). 

This  last  proviso  is  not  a  general  provision  that  every 
one  who  has  been  imprisoned  for  debt  for  twelve  months 
shall  be  discharged,  but  it  is  a  proviso  engrafted  on  the 
discretionary  power  given  to  the  judge  in  the  previous 
part  of  the  section,  so  as  to  limit  the  imprisonment  afte^' 
the  final  order  is  refused,  or  indefinitely  postponed,  or 
the  interim  order  is  not  renewed,  to  a  period  of  twelve 
months  (r). 

Order  to  discharge  Prisoner.] — ^Where  a  final  order  Order  to 
has  been  made  under  the  above  power,  if  the  petitioner  is  dischai^ 
a  prisoner  in  execution  under  a  judgment,  the  judge  may  prisoner, 
make  an  order  for  his  discharge  without  fee,  as  in  the  case 
of  an  interim  order  («)• 

(m)  Rule  9,  1842.  See  form  30,  App.  p.  116. 

(n)  7  &  8  Vict.  c.  .96,  s.  22.  (r)  Bx  parte  Partmgion,  13 

(o)  5  &  6  Vict.  c.  116,  s.  4.  M.  &  W.  679. 

(p)  Ibid.  (ff)  7  &  8  Vict  c.  96,  s.  29. 

(g)  7  St  8  Vict  c.  96,  ■•  28.      See  form  32,  App.  p.  117. 

D2 


76  Motion  to  rescind  Final  Order,  [Pro* 

Part  ii.        Before  making  an  application  to  the  court  for  a  final 

- —  order    to  be  made  in  Uie  manner  above  mentioned,  the 

NoUce  of     petitioner  must  give  such  notice  of  application,  by  adver- 

appjcation.  tigement,   and  to  his  creditors,   as  the  court  under  the 

circumstances  of  the  case  may  think  fit  to  direct  (t).    This 

applies  to  all  cases  in  which  the  petitioner  is  entitled  to  the 

interim  order  (u). 

Motion  to        Motion  to  rescind  Final  Order,] — Any  creditor  or  offi- 
resciod final  cial  or  other  assignee,  at  any  time  after  the  final  order  has 
^   ^^'         been  made,  may  g^ive  one  month's  notice  to  the  petitioner, 
either  by  personal  service,  or,  if  he  cannot  be  found,  by 
service  at  the  place  of  his  residence  mentioned  in  his  notice 
of  petition,  that  he  intends  to  apply  by  motion  to  the  judge, 
or,  in  case  of  his  death,  resignation,  or  removal,  to  the 
judge  appointed  to  succeed  him,  that  the  final  order  be 
rescinded  as  far  as  relates  to  the  protection  of  the  peti- 
tioner's person  from  process,  and  as  far  as  relates  to  the 
efiect  of  the  order  in  bar  of  suits  and  actions.     The  judge, 
upon  hearing  the  matter  of  such  motion,  and  any  evidence 
in  support  of  it,  and  what  the  petitioner  has  to  allege  against 
it,  and  any  evidence  against  it,  and  upon  examining  the 
petitioner,  if  he  desires  to  be,  or  the  judge  thinks  fit  that 
he  should  be  examined,  may  proceed  to  make  such  rescind- 
ing order,  if  he  see  reason  to  believe  that  the  petitioner  had 
not,  before  the  making  of  the  order  sought  to  be  rescinded, 
made  a  full  disclosure  of  his  estate,  effects,  and  debts,  or 
had  since  the  making  of  the  order  not  given  notice  to  the 
assignees  of  any  property  after  acquired  by  biro.     On  any 
such  motion  by  a  creditor,  the  official  and  other  assignee 
roust  be  duly  served  with  a  noonth's  notice  to  attend  the 
Notice  of.    judge ;  and  notice  of  the  hearing  of  the  motion  must  be 
given  twice  in  the  **  London  Gazette,"  and  twice  in  the 
same  paper  in  which  notice  of  the  petition  was  given,  or  io 
some  other  paper  circulating  in  the  same  county.     The 
Costs.         judge,  if  he  refuses  to  make  the  rescinding  order,  may,  if  he 
think  fit,  order  the  petitioner's  costs  of  the  motion  to  be 
paid  by  the  creditor  making  the  motion,  or  by  the  assignee 
chosen  by  the  creditors,  if  he  makes  the  motion,  but  not  out 
of  the  petitioner  8  estate  and  effects  (u). 

(0  Rule  13, 1844.  App.  p.  116. 

(tt)  Rule  13, 1844.  See  form  30,  (v)  5  &  6  Vict.  c.  116,  s.  12. 
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Authority  and  Duties  of  Assignees."] — The  assignees  {a)  Authority 
may  sue  from  time  to  time  as  there  may  be  occasion,  in  uid  duties 
their  own  names,  for  the  recovery,  obtaining,  and  enforcing  o^"«g°«««- 
of  any  property  or  rights  of  the  petitioner,  in  trust  for  the 
benefit  of  the  creditors,  and  may  give  such  discharge  to 
persons  who  are  indebted  to  t£e  petitioner  as  may  be 

(a)  See  dioice  of  awignees,  anU^t  p.  74. 
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78  Vesting  of  Property  in  Assignees.         [Pro^ 

Part  ii.    requisite ;  and  may  make   compositions   with   debtors    to 

the  petitioner,  where  such  are  necessary,   and  take  such 

reasonable  part  of  the  debts  as  can  be  obtained  in  fall 
discharge  of  such  debts ;  thej  may  also  submit  to  arbitra- 
tion any  difference  or  dispute  between  themselves  and 
others  relating  to  the  property  of  the  petitioner :  no  com- 
position or  submission  to  arbitration  may,  bowerer,  be 
made,  nor  may  any  suit  in  equity  be  commenced  without 
the  consent  in  writing  of  the  major  part  in  value  of  the 
creditors,  who  must  meet  together  pursuant  to  a  notice 
published  at  least  fourteen  days  before  the  meeting  in 
the  **  London  Gazette/'  and  also  in  some  newspaper 
usually  circulated  in  the  neighbourhood  of  the  place 
where  the  petitioner  had  his  last  usual  residence  before 
the  filing  of  his  petition,  nor  without  the  approbation  of  the 
judge  (a). 
Suits  not  to  When  an  assignee  dies,  resigns,  or  is  removed,  or  a  new 
abate  on  assignee  is  appointed,  actions  or  suits  by  or  against  them 
deatii  of.  ^^  ^^^  abate,  but  the  court  in  which  the  action  or  suit  is 
depending  may,  upon  suggestion  of  the  death,  resignation, 
or  removal  and  new  appointment  (if  any),  allow  the  name 
or  names  of  the  surviving  or  new  assignee  to  be  substituted, 
and  the  action  or  suit  may  be  prosecuted  as  if  it  had  been 
so  commenced  originally  (b). 

YestiDgof        Vesting  of  Property  in  Assignees."] — The  property  of 

property  in  ^i^^  petitioner  vests  in  the  assignee  or  assignees  for  the  time 

•nignees.     ij^j^g  f^,.  ^j^^  purposes  of  the  acts  by  virtue  of  his  or  their 

appointment     The  assignees  are  deemed  to  be  officers  of 

the  court  in  which  the  petition  is  filed,  and  are  liable  to  the 

control  thereof  (c). 

The  assignees  are  not,  in  the  absence  of  an  express 
contract,  personally  liable  for  the  messenger's  fees  and 
expenses  (d). 

The  vesting  of  the  petitioner's  property  in  the  assignees 
includes  only  such  as  he  has»  or  obtains  before  the  final 
order.     With  respect  to  future  property  which  comes  to 
him  after  he  has  obtained  his  final  order,  the  assignees  can 
obtain  it  only  by  filing  their  claim  thereto  in  the  manner 
pointed  out  below  («). 
Registry  of      Where  according  to  any  laws  in  force  a  conveyance  or 
their  ap-      assignment  of  real  or  personal  property  of  a  petitioner 
pomtment.  ^q|J^  require  to  be  registered,  a  certificate  of  the  appoint- 
ment of  the  assignees  similar  to  that  described   in  the 

(a)  7  &  8  Vict  c  96,  s.  13.  B.  422. 

(»)  lb.  s.  16.  (e)  See  8.  83  of  7  &  8  Vict,  c 

(c)  lb.  s.  4.  96.  (The  Interpretation  Claose.) 

(d)  Munday  t.  Siubbi,  10  C. 
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tectian,']    Warrants  of  Attorney ^  Cognovits,  $■«-  70 

1  &  2  Wm.  4,  e.  56,  must  be  registered  in  ihe  place  wherein  CHAp.vif i. 

«uch  conveyance  or  assignment  would  require  to  be  regis- 

tered,  which  registry  has  the  same  effect,  to  all  intents 
and  purposes,  as  the  usual  registry  would  have  had.  The  title 
of  any  purchaser  for  valuable  consideration,  who  has  duly 
registered  his  purchase-deed  previous  to  such  registry,  is 
not,  however,  invalidated  by  the  appointment  of  assignees, 
or  the  vesting  of  the  property  in  them,  unless  the  certificate 
of  such  appointment,  if  the  property  is  in  Great  Britain  or  Ire- 
land, is  registered  within  two  months  from  the  date  of  their 
appointment,  and  within  twelve  months  if  it  is  elsewhere  {f). 

Future  Property.^ — The  assignees  may  claim  and  Future  pro- 
demand  from  the  petitioner,  at  any  time  after  the  final  pertj. 
order,  any  estate  and  effects  acquired  by  him  at  any  time 
after  such  order  has  been  made ;  and  all  such  estate  and 
effects  are  absolutely  vested  in  them  upon  their  filing  a 
copy  of  their  claim,  served  upon  the  petitioner  peraonally, 
or  by  leaving  it  at  the  place  of  residence  mentioned  in  his 
notice  of  petition,  and  they  hold  such  property  in  the  same 
manner  as  they  held  the  previous  estate  and  effects  of  the 
petitioner ;  they  are  not,  however,  authorised  to  take  pos- 
session of  any  estate  or  effects  which  the  petitioner  may 
have  acquired  or  become  possessed  of  after  the  making  of 
the  final  order,  except  under  the  authority  of  an  order  of 
the  judge  made  for  that  purpose,  and  then  only  to  the 
extent  and  at  the  time  and  in  manner  directed  by  such 
order,  and  after  giving  such  notices,  and  doing  such  acts, 
matters,  and  thingrs  as  by  the  rules,  orders,  and  regulations 
made  under  the  authority  of  the  Protection  Acts  are 
required  and  directed  (g), 

Ooods  in    Order   and  2>/ipo«i^ton.]— Goods  in  the  Goods  in 
possession,  order,  and  disposition  of  the  petitioner,  at  the  order  and 
time  of  the  filing  of  his  petition,  by  the  consent  and  per-  ^J^^'®" 
mission  of  the  true  owner,  and  of  which  the  petitioner  is  tionerr 
reputed  owner  (except  ships  or  shares  thereof  transferred 
as  a  security  for  a  debt),  vest  in  the  assignees  in  the  same 
manner  as  under  the  Bankrupt  and  Insolvent  Acts  (A). 

WarranU  of  Attorney ^  Cognovits,  and  Bills  of  Sale.]  Warrants 
— The  provisions  of  the  3  Geo.  4,  c  89,  relating  to  fraudu-  of  attornejr 
lent  warrants  of  attorney,  extend  to  the  assignees  of  every  ^''^^' . 
petitioner  whose  estate,  after  the  expiration  of  twenty-one  J^^       ° 
days  next  after  his  execution  of  such  warrant  of  attorney, 

(/)  6  &  6  Vict  c.  116,  s.  8.         For  decisioni  on  this  section,  mo 
(ff)  lb.  •.  9.  ante,  p.  13. 

(A)  7  &  8  Vict,  c,  96,  B.  17. 
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Voluntary  Preference. 


[Pro- 


Part  ii.  or  giving  of  such  cogrnovit  actionem  as  is  mentioned  in  that 
act,  vests  in  an  assignee  or  assignees  under  the  Protection 
Acts ;  and  every  such  warrant  of  attorney,  tod  judgment 
and  execution  thereon,  and  every  such  cognovit  actionem, 
and  judgment  entered  up  thereon,  and  execution  taken  oat 
on  such  judgment  as  are  declared  by  that  act  to  be  fraudulent 
and  void  against  assignees,  are  fraudulent  and  void  against 
the  assignee  or  assignees  of  the  estate  of  the  petitioner,  and 
his  assignees  may  recover  back  and  receive,  for  the  use  of 
the  creditors,  all  monies  levied  and  effects  seised  under  or 
by  virtue  of  such  judgpment  or  execution  (t).  And  where  a 
petitioner  whose  estate  has  vested  in  assignees  has  executed 
a  warrant  of  attorney  to  confess  judgment,  or  has  given  a 
cognovit  actionem,  or  bill  of  sale,  whether  for  a  valuable 
consideration  or  not,  no  person  may,  after  the  filing  of  the 
petition,  avail  himself  of  any  execution  issued,  or  to  be 
issued  upon  a  judgment  obtained,  or  to  be  obtained,  on  such 
warrant  of  attorney  or  cognovit  actionem,  either  by  seizure 
and  sale  of  the  property  of  the  petitioner,  or  by  sale  if 
already  seized,  nor  may  one  avail  himself  of  any  such  bill  of 
sale ;  but  the  parties  to  whom  anything  is  due  in  respect 
of  such  securities  may  prove  as  creditors  (k). 

The  object  of  this  provision  is  that  whatever  transactions 
are  complete  and  do  not  require  any  further  step  to  be  taken 
before  the  filing  of  the  petition  should  remain  complete, 
and,  on  the  other  hand,  whatever  is  incomplete  before  that 
date  should  so  remain  (I),  Therefore,  where  some  ftirther 
step  is  necessary  to  be  taken  by  the  party  in  order  to  make 
a  bill  of  sale  effectual,  as  by  the  sale  of  the  goods  where  the 
bill  is  an  executory  instrument,  he  cannot  take  that  step. 
But  where  everything  requisite  has  been  done  before  the 
petition,  the  statute  does  not  apply  (m). 

Voluntary  Voluntary  Preference.] — If  the  petitioner  before  or  after 
preference,  ^g  filing  of  his  petition,  in  contemplation  of  his  becoming 
insolvent,  or  being  in  insolvent  circumstances,  voluntarily 
conveys,  assigns,  transfers,  charges,  delivers,  or  makes  over 
any  estate,  real  or  personal,  security  for  money,  bond,  bill, 
note,  money,  goods,  or  effects,  to  any  creditor  or  creditors, 
or  to  any  person  or  persons,  in  trust  for,  or  to,  or  for  the 
use,  benefit,  or  advantage  of  any  creditor  or  creditors,  or  to 
any  person  who  is  or  may  be  liable  as  surety  for  the  peti- 
tioner, such  conveyance,  assignment,  transfer,  charge,  de- 


(0  7  &  8  Vict.  e.  96,  s.  20. 

(k)  lb.  f.  21.  See  the  similir 
pronsions  contained  in  the  Insol- 
vent Act,  1  &  2  Vict  e.  110,  and 
the  decisions  upon  it,  ante,  p.  14. 


(0  See  per  Pollock,  C.  B.,  in 
SimpBOH  V.  Wood,  7  Ezr.  352. 

(m)  Simpwn  v.  Wood,  7  Ezr. 
349. 
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livery,  and  making  over,  is  fraudulent  and  void  as  against  Cbap.viii. 

the  assignees.     This  is  not  so,  however,  unless  such  con- 

veyance  is  made  within  three  months  hefore  the  filing  of 
the  petition,  or  with  the  view  or  intention  of  petitioning  the 
court  for  protection  from  process  (n).  And  the  question 
in  these  cases  is,  not  whether  the  petitioner,  when  he  exe- 
cuted the  hill  of  sale,  had  a  general  intention  of  petitioning 
at  any  future  time,  when  he  might  apprehend  proceedings 
heing  taken  against  him,  hut  whether  he  had  the  present 
intention  of  so  doing  (o). 

Stoch.'l^lf  the  petitioner  at  the  time  of  filing  his  peti-  Stock 
tion,  or  at  any  time  hefore  he  has  hecome  entitled  to  his 
final  order,  has  any  Government  stocks,  funds,  or  annuities, 
or  any  stock  of,  or  in,  any  puhlic  company  in  England, 
Scotland,  or  Ireland,  standing  in  his  own  name  in  his  own 
right,  the  judge  may  order  all  persons  whose  act  or  consent 
is  necessary,  to  transfer  it  into  the  name  of  the  assignees  ; 
and  such  persons  are  indemnified  hy  the  act  for  things  done 
or  permitted  pursuant  to  such  order  (p). 

Lease,  or  Agreement  for  Lease.] — Where  the  petitioner  Leste,  or 
is  entitled  to  a  lease,  or  agreement  for  a  lease,  and  his  as-  Jgreement 
signees  accept  it  as  part  of  his  property,  the  petitioner  is  ^**' 
not  liable  to  pay  any  rent  accruing  after  the  filing  of  his 
petition,  nor  to  be  sued  after  such  acceptance  in  respect  of 
any  subsequent  non-observance  or  non-performance  of  con- 
ditions or  covenants.  The  lessor,  or  person  agreeing  to 
make  such  lease,  his  heirs,  executors,  or  assigns,  if  the 
assignees  decline  (upon  being  required  so  to  do;  to  deter- 
mine whether  they  will  accept  such  lease,  or  agreement,  may 
apply  to  the  judge,  praying  that  they  may  either  accept  the 
lease  or  agreement,  or  deliver  it  up,  together  with  possession 
of  the  premises  demised  or  intended  to  he  demised,  and  the 
judge  may  thereupon  make  such  order  as  under  all  the  cir- 
cumstances of  the  case  seems  meet  and  just,  which  order  is 
binding  on  both  parties  (q). 

Powers.'] — All  powers  vested  in  the  petitioner,  whose  Powers, 
estate  has  vested  in  an  assignee  or  assignees,  which  the  pe- 
titioner might  legally  execute  for  his  own  benefit  (except 
the  right  of  nomination  to  a  vacant  ecclesiastical  benefice), 
are  vested  in  the  assignees,  to  be  by  them  executed  for  the 

{"?  L?  ^^"^  ^  AA*  \^t  *^  preference,  ante,  p.  16. 

(o)  ThoyU;    /foWt.  7  Exr.  (p)  7  &  8  Vict,  c  %.  i.  15. 

810.    S  C.  21  L.  J.,  Exr..  349.  (j)Ib.8.12.     Aatowhatisan 

See  farther  as  to  what  u  a  volun-  acceptance,  see  ante,  p.  17. 


82 


Ko  Stamp  or  Auction  Duty  payahU.       [Pty^ 


Past  ii.    the  benefit  of  the  creditors  in  snch  manner  as  the  petitioner 
himself  might  have  executed  them  (r). 


Profits  of 
benefice. 


Profits  of  Benefice.'] — The  protection  acta  contain  no 
provision  by  which  the  assignees  can  obtain  the  profits  of 
an  ecclesiastical  benefice.  A  writ  of  sequestrari  facias^ 
therefore,  may  be  issued  by  a  plaintiff  in  an  action  against 
the  benefice  of  the  defendant  after  the  latter  has  obtained 
an  interim  order  for  protection  («). 


Distress  for      Distress  for  RenW] — No  distress  for  rent  made  and 
rent.  levied,  after  the  filing  of  the  petition,  upon  the  goods  or 

effects  of  the  petitioner,  is  available  for  more  than  one 
year's  rent  accrued  prior  to  the  filing  of  the  petition ;  the 
landlord  or  party  to  whom  the  rent  is  due  may,  however, 
be  a  creditor  for  the  overplus  for  which  the  distress  is  not 
available,  and  is  entitled  to  all  the  provisions  made  for 
creditors  by  the  acts  (<). 


Sale  of 
debts  and 
property. 


No  stamp 
or  auction 
duty  pay- 
able. 


Sale  of  Debts  and  Property. "] — If  at  the  expiration  of 
twelve  calendar  months  from  the  filing  of  the  petition, 
any  outstanding  debts  or  other  property  due  or  belonging 
to  the  estate  of  the  petitioner  remain,  which  cannot,  in 
the  opinion  of  the  judge,  be  collected  and  received,  with- 
out unreasonable  or  inconvenient  delay,  the  assignees, 
under  the  direction  of  the  judge,  may  sell  and  assign 
such  debts  or  property  in  such  manner  as  the  judge 
orders  (u). 

No  Stamp  or  Auction  Duty  payable.']^ljefXen  of 
attorney,  affidavits,  certificates,  or  other  proceedings,  in- 
struments, or  writings  in  the  matter  of  a  petitioner,  or 
copies  thereof,  and  advertisements  inserted  in  newspapers 
by  order  of  the  judge,  are  not  liable  to  stamp  duty ;  nor 
is  any  auction  duty  payable  on  the  sale  of  the  estate,  real 
or  personal,  of  the  petitioner,  for  the  benefit  of  his  cre- 
ditors ;  this  latter  exemption  is  not,  however,  allowed, 
unless  the  sale  is  conducted  by  a  licensed  auctioneer,  who 
must,  at  the  time  of  passing  his  account,  produce  to  the 
officer  of  excise,  a  catalogue  signed  and  certified  by  the 
assignees  by  whose  order  the  sale  was  made,  as  required 
by  the  excise  laws  (v). 


(r)  7  &  8  Vict  e.  96,  s.  II. 
(#)  Parry  v.  Jonet,  2  Jur.,  N. 
S.,  1190. 
(/)  7  &  8  Vict  c.  96, 8.  18. 


(«)  lb.  s.  32.    See  Ibrm  of 
order  for  sale,  A  pp.  p.  118. 
(v)  7  &  8  Vict.  c.  96,  a.  33. 
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Dividend*'] — ^Whenever  after  an  audit  tbere  appears  to  Cbap.yiii. 
the  judge  to  be  in  the  hands  of  the  official  assignee  any  —^^ 
balance  wherewith  a  dividend  may  be  made,  proceedings  Dividend, 
must  be  had  forthwith,  under  the  direction  of  the  judge, 
for  making  it;  so  also,  when  it  appears  necessary,  for 
correcting  and  ascertaining  the  list  of  creditors  entitled 
to  receive  the  same.  Notice  of  any  sitting  of  the  court 
ordered  to  be  held  for  such  ascertaining  of  debts,  or  for 
an  audit,  or  for  declaring  a  dividend,  or  for  all  of  these 
purposes,  must  be  given  for  such  time  and  in  such  manner 
as  the  judge  from  time  to  time  directs.  The  dividend  is 
to  be  made  amongst  the  creditors  of  the  petitioner  whose 
debts  are  admitted  in  his  schedule  and  sworn  to  by  him, 
and  amongst  such  other  creditors  (if  any)  who  shall  prove 
their  debts  in  pursuance  of  any  order  of  the  judge,  in  pro- 
portion to  the  amount  of  the  debts  admitted,  or  admitted 
and  proved,  as  the  case  may  be.  K  the  petitioner,  or  any 
creditor  or  assignee,  objects  in  whole  or  in  part,  to  any 
debt  tendered  to  be  so  proved,  or  to  any  debt  mentioned  in 
the  schedule,  or  if  any  person  whose  demand  is  stated  in 
the  schedule,  but  is  not  admitted  therein  to  its  full  extent, 
claims  to  be  admitted  as  a  creditor  for  the  whole  of  such 
demand,  or  for  more  thereof  than  is  admitted,  the  objec- 
tions and  claims,  upon  application  duly  made,  must  be 
examined  into  by  the  judge,  and  his  decision  thereupon  is 
conclusive  with  respect  to  the  title  of  the  creditor  to  his 
share  of  the  dividend.  If  in  any  case  it  appears  expedient, 
the  judge  may,  by  notice,  cause  all  or  any  of  the  creditors 
to  prove  their  debts,  in  such  manner  as  he  requires,  and 
xnay  decide  upon  such  debts,  and  the  right  to  receive  divi- 
dends thereon,  and  may  do  all  things  requisite  thereto  (w). 

Sow  Creditors  to  Vote.] ^In  all  matters  wherein  cre«  Howcredi- 
ditors  vote,  or  wherein  the  assent  or  dissent  of  creditors  is  ^^  to 
exercised,  every  creditor  is  accounted  such  in  respect  of  ^^^* 
such  amount  only  as  upon  an  account  fairly  stated  between 
the  parties  after  allowing  the  value  of  mortgaged  property 
and  other  available  securities  and  liens,  appears  to  be  the 
balance  due;  and  all  disputes  arising  concerning  such  amount, 
upon  application  duly  made,  are  examined  into  by  the  judge, 
who  has  power  to  determine  the  same,  and,  if  it  seems  fit, 
to  refer- the  examination  thereof  to  an  officer  of  the  court : 
the  amount  in  respect  of  which  a  creditor  votes  is  not, 
however,  conclusive  of  the  amount  of  his  debt  for  any  ul- 
terior purposes  (x), 

(tp)  7  &  8  Vict.  c.  96, 8. 31.  See      dend,  App.  p.  34. 
forma  of  notice  of  audit  and  divl-  [x)  7  &  8  Vict.  e.  96,  s.  14. 


84 


Effect  of  Final  Order. 


[Pro^ 


Past  ii. 

Effect  of 
final  order. 


Indorsees 
of  bills. 


Absolute 
b«r  to 
drbtsin 
schedulfl^ 


Effect  of  Final  Order.l — The  final  order  for  protection 
from  process,  protects  the  person  of  the  petitioner  from 
being  taken  or  detained  under  any  process  in  respect  to  the 
debts  and  sums  of  money  due,  or  claimed  to  be  due,  at  the 
time  of  filing  the  petition,  from  the  petitioner  to  the  persons 
named  in  his  schedule  as  creditors,  or  as  claiming  to  be 
creditors ;  or  for  which  they  have  given  credit  to  the  peti- 
tioner before  the  time  of  filing  the  petition,  and  which  were 
not  then  payable ;  or  in  respect  of  the  claim  of  any  other 
persons,  not  known  to  the  petitioner  at  the  time  of  making 
the  final  order,  who  may  be  indorsees  or  holders  of  any 
negotiable  securities  set  forth  in  the  schedule  (y). 

The  protection  applies  only  to  such  process  as  arises  out 
of  subject-matters  in  respect  of  which  jurisdiction  u  given 
by  the  Protection  Acts.  It  does  not  therefore  protect 
against  an  execution  issued  against  the  petitioner  in  an  action 
c^  tort  (r).  And  with  respect  to  the  matters  to  which  those 
acts  do  apply,  the  final  order  operates  as  a  protection  only 
in  respect  of  the  debts  which  are  named  in  the  schedule  (a). 
If,  however,  a  petitioner  omits  a  debt  from  his  schedule 
with  the  consent  of  the  creditor,  the  debt  is  barred  by  the 
final  order,  for  to  allow  it  to  be  enforced  would  be  a  fVand 
on  the  court  and  on  the  creditors  (b).  If  a  debt  is  scheduled, 
although  untruly,  the  creditor  cannot  sue  for  it  after  finsi 
order  unless  it  clearly  appears  that  the  error  was  caused  by 
fraud,  evil  intention,  or  culpable  negligence.  The  proper 
course  in  such  a  case  is  to  apply  to  have  the  amount  cor- 
rected under  sect.  30  of  7  &  8  Vict.  c.  96  (c).  As  to  those 
debts  to  which  the  protection  does  apply  it  is  not  only  a 
protection  to  the  person,  but  an  absolute  bar  to  an  action 
for  the  same  debt,  and  may  be  pleaded  as  such  to  any 
future  action  brought  to  recover  the  same  debts  id).  Con* 
siderable  difficulty  has  arisen  in  declaring  what  is  the  eflect 
of  a  final  order  under  the  two  acts,  in  consequence  of  the 
apparent  inconsistencies  of  their  provisions.  The  lOth 
section  of  the  first  act  (e)  enacted,  that  to  any  such  action 
it  should  be  a  sufficient  plea,  that  a  final  order  for  pro- 


(y)  7  &  8  Vict  c.  96,  s.  22. 
As  to  iodonees  of  bills  and  notes, 
see  anUt  p-  46. 

(/)  Beavon  v.  Waikir,  19  L. 
T.  92.  See  also  Tkoma»  v.  Hud» 
ionfpoit,  S7f 

(a)  PkiUi/n  ▼.  PieVord,  1  L. 
M.&P.  136.  S.  C,  19L.J.,  C. 
P.,  171. 

(b)  WUJHn  V.  Morning,  23  L. 
J.,  Ezr.,  174  ;  9  Ezr.  57.*^,  S.  C. 

(c)  Brvok  ▼.  CkupHn,  4  £.  & 


B.  835.  S.  C,  24  L.  J.,  Q.  B^ 
188. 

(d)  JaeobiT,  Hyde^  and  PIsM 
Y.BemU,2EiT,bOB.  SeeTboiper 
Y.  GmgeU,  3  C.  B.  322.  As  to 
proper  form  of  pies,  see  Oiihm  t. 
Demn,  2  C.  B.  309;  7>ler  ▼. 
Skinion,  8  a  B.  610 ;  Wrifkt  r. 
Huiehnu,  4  C.  B.  569;  Lnrisr. 
H^rrii,  11  Q.  B.  724. 

(«}  5  &  6  Vict  c.  116. 


i^  tection.]        Annuities  and  future  Payments.  8ft 

f  tection  and  distribution  had  been  made.     The  22d  section  Cbap.viii. 

^  of  the  second  act(/)  enacted,  that  "the  final  order  to  be 

.  made  under  the  provisions  of  the  said  act,  as  amended  by 

this  act,  shall  protect  the  person  of  the  petitioner  from 

^  being  taken  or  detained  under  any  process  whatever,'*  and 

the  form  for  the  final  order  for  protection  given  in  the 

,  schedule  (g)  was  only  "  to  protect  the  person."     This  dis- 

\  crepancy  between  the  two  statutes  led  to  an  opinion  that  an 

,  order  under  the  second  act  being  for  protection  only,  and 

not,  as  under  s.  10  of  the  first,  for  protection  and  distri" 

button,  operated  as  a  mere  protection  to  the  person  of  the 

petitioner  only  (h) ;  taking  however  into  consideration  the 

4th  section  of  the  last  act,  which  vests  in  the  assignee  all 

the  property  of  the  petitioner,  both  present  and  future^  and 

considering  the  acts  together  as  one  system,  the  courts  have 

after  much  discussion  held,  that  the  final  order  under  the 

last  act  constitutes  an  absolute  bar  to  actions  in  respect  of 

which  it  is  a  protection  (t). 

There  is  no  provision  in  the  Protection  Acts  similar  to 
that  contained  in  the  Insolvent  Act  {h)  rendering  invalid 
a  new  contract  for  the  payment  of  debt  inserted  in  the 
schedule;  where,  however,  a  petitioner  after  petitioning 
gave  a  judge's  order  for  a  debt  inserted  in  his  schedule,  and 
was  after  his  discharge  arrested  under  it,  it  was  held  that 
he  was  entitled  to  be  discharged,  since  the  debt  was  in 
substance  the  same  debt  (Z). 

Annuities  and  future  Payments^ — Sums  of  money  which  Annuities 
are  payable  by  way  of  annuity,  or  otherwise,  at  any  future  ^^^  ^^^ 
time  or  times,  by  virtue  of  any  bond,  covenant,  or  other  ^  ^ 
security,  are  debts  within  the  Protection  Acts,  and  creditors 
under  them  may  prove  for  such  value  as  the  judge  upon 
application   ascertains;   regard   being  had  to  the  original 
price  given  for  the  annuity,  and  deducting  therefrom  such 
diminution  in  value,  as  has  been  caused  by  the  lapse  of  time 
since  the  grant  to  the  time  of  filing  the  petition ;  for  this 
amount  the  creditor  may  prove,  and  the  final  order  is  con- 
sequently a  protection  with  regard  to  it ;  but  this  does  not 
prejudice   securities   which  the  creditor    may  have    from 
sureties,  or  persons  other  than  the  petitioner  (m).     Where, 
however,  a  surety  for  a  grantor  of  an  annuity  becomes  in-  Sureties, 
solvent  and  obtains  a  final  order  for  protection,  he  is  <not 

(/)  7  &  8  Vict.  c.  96.  Hyde,  and  PhUUps  v.  Pieiford, 

iff)  Schedule  (A.)  3.  See  form  ante. 
27  App.  p.  114.  (*)  1  &  2  Vict,  c  110,  s.  91. 

(h)  Toomer  r.  Gingell,  3  C.  B.  (/)  Hookpayton  v.  Rtuteli,  9 

322.  Sir.  279. 

(/)  Piatei  T.  Bevili;  Jacobs  v.  (m)  7  &  8  Vict.  c.  96,  s.  25. 

s 


86 


Proof  of  Petitum  and  Proceedings.        [PrO' 


Pakt  II.    protected  from  being  sued  on  the  default  of  the  grantor  for 
instalments  which  accrue  due  subsequently  to  the  filing  of 

the  petition,  his  liability  to  pay  not  being  a  debt  within  the 

meaning  of  the  above  provision  (n). 


Commit- 
ment for 


Commitment  for  Contempty  or  CotU.] — The  final  order 
for  protection  from  process  extends  also  to  all  process  u- 
or  cortf  Bu^°?  ^^^^  <^y  court  for  any  contempt  of  court,  ecclesiasdcal 
or  civil,  for  non-payment  of  money,  or  of  costs,  or  expenses* 
in  any  such  court ;  and  in  such  case  the  final  order  extends 
also  to  all  costs  which  the  petitioner  would  be  liable  to  pay 
in  consequence  or  by  reason  of  such  contempt  or  on  puiging 
it ;  and  every  final  order  as  to  any  debt  or  damages  of  any 
creditor  of  the  petitioner  extends  also  to  all  costs  incurred 
by  the  creditor  before  the  filing  of  the  petitioner's  schedule 
in  any  action  or  suit  brought  by  such  creditor  against  the 
petitioner  for  the  recovery  thereof;  and  all  persons  as  to 
whose  demands  for  any  such  costs,  money,  or  expenses  the 
final  order  extends,  are  creditors  of  the  petitioner  in  respect 
thereof,  and  entitled  to  the  benefit  of  all  the  provisions 
made  for  creditors ;  subject,  however,  to  such  ascertaining 
of  the  amount  of  the  demands  as  may  be  had  by  taxation 
or  otherwise,  and  to  the  same  examination  as  all  claims  to  a 
dividend  (o). 


Final  order 
may  be 
pleaded. 


Final  Order  may  be  Pleaded.^ — If  any  suit  or  action 
is  brought  against  a  petitioner  for  or  in  respect  of  any  debt 
contracted  before  the  date  of  filing  his  petition,  it  is  a  sufii- 
cient  plea  in  bar  that  the  petition  was  duly  presented,  and 
a  final  order  for  protection  made,  of  which  the  production 
of  the  order  sigrned  by  the  judge,  with  proof  of  his  hand- 
writing, is  sufficient  evidence  (p). 

Proof  of  Proof  of  Petition  and  Proceedings.'] — The  petition  and 

petition  and  any  proceedings  in  the  matter  of  the  petition  purporting  to 
proceed-      j^  signed  by  ^e  judge,  or  a  copy  of  such  petition  or  other 
"^^  -        proceeding  purporting  to  be  so  signed,  is  in  all  cases  re- 
ceivable as  evidence  of  such  proceedings  having  respectively 
taken  place  (q). 

(n)  f%omp9on  v.  Whatley,  16 
Q.  B.  189.  S.  C,  20  L.  J.,  Q.  B.» 
86.  See  alao  caaea  of  aoretiea, 
under  the  InaoWent  Act,  1  &  2 
Vict.  0.  110,  on/e,  p.49. 

(o)  7  &  8  Vict  c.  96,  a.  26. 

Cp)  5  &  6  Vict.  c.  116,  a.  10. 
In  Dtmn  t.  Loftut,  8  C.  B.  76, 
the  Conrt  of  Common  Pleaa  al- 
lowed a  defendant  to  plead  his 


final  order  pui$  darrein  eemthm- 
anee  without  the  uaual  affidatit 
that  the  matter  aroae  within  eig^ 
daya  before  the  plea,  it  being 
ahewn  that  the  omisaion  did  not 
arise  from  any  cnlpable  oondiMt 
on  hia  part,  and  occaaioiied  ao 
diaadfmntage  to  the  plaintiff. 
(q)  7Sl8  Vict  &  96,  s.  37. 


tectum,]     Order  to  Discharge  Petitioner^  fyc.  87 

Order  to  Discharge  Petitioner  Arrested  or  Detained,]  Cbap.tiii. 

— If  the  petitioner  is  taken  or  detained  under  any  process 

for  any  debt  or  claim,  in  respect  of  which  he  is  protected  9,'^f'  *® 
from  process  by  the  final  order,  the  judge  may  order  any  f^^*^ 
officer  who  has  the  petitioner  in  custody  to  discharge  him  arrested  or 
without  exacting  any  fee,  and  the  officer  is  indemnified  for  so  detuned, 
doing  (r).   So  also,  if  the  petitioner  is  a  prisoner  in  execution  Jnrisdio- 
at  the  time  of  filing  his  petition,  and  is  detained  in  prison  for  tion. 
any  debt  or  clahn  in  respect  of  which  he  is  protected  from  pro- 
cess by  .his  final  order,  the  judge  may  order  any  officer  who  has 
the  petitioner  in  custody  by  virtue  of  the  execution  to  dis- 
charge him  without  exacting  any  fee;  and  the  officer  is  indem- 
nified for  so  doing  («).     In  these  cases,  where  the  petitioner 
having  obtained  an  order  for  his  discharge,  is  liberated  by  the 
keeper,  the  order  of  the  court  being  the  order  of  a  judge 
acting  in  a  matter  over  which  he  had  jurisdiction,  affords 
a  sufficient  justification  to  the  keeper,  although  the  debt  on 
which  the  judgment  under  which  the  prisoner  is  detained  is  • 
founded,  is  one  from  which  the  commissioner  had  no  power 
to  discharge  him  (£)• 

(r)  7  &  8  Vict  c  96,  s.  29.  sonment     Although  it  was  not 

(f )  lb.  8.  28.  necessary  to  the  dedsion  of  the 

\t)  ThomoM  T.  Hudton,  14  M.  ease,  Uie  court  expressed  a  strong 

&  W.  353.    S.  C,  affirmed  in  opinion  that  the  judgment  debt 

error,  16  M.  &  W.  885.    The  being  in  tort,  the  statutes  did  not 

judgment  in  that  case  against  the  apply,  and  consequently  that  the 

petitioner  was  in  an  action  of  ties-  commissioner  had  no  jurisdiction. 

pass  for  assault  and  fiUae  impri^  SeeBeammT.  TraUer,19L.T.92. 


APPENDIX  TO  PART  IL 


INSOLVENT    ACTS. 


1  &  2  VICT.  CAP.  no. 


An  Act  for  abolishing  Arrest  on  Mesne  Process  in  Civil  2»8olve»t 
ActionSy  except  in  certain  Cases;  for  extending  the 
Remedies  of  Creditors  against  the  Property  of  Debtors; 
and  for  amending  the  Laws  for  the  Relief  of  Insolvent 
Debtors  in  England.  [16th  August  18d».] 

I.  Arrest  an  Memte  Proee$$  abolished  except  in  certain  eaeet, 

II.  And  be  it  enacted,  That  all  personal  actions  in  her  Majesty's  All  actioiu  to 
saperior  courts  of  law  at  Westnunster  shall  be  oommenoed  by  writ  of  ^  ^™i'. 

sommons.  writofsum- 

moiu. 

XXIII.  And  whereas  it  is  ezpedient  to  continue,  for  the  purposes  powers  now 
hereinalter  mentioned,  the  laws  now  in  force  for  the  relief  of  insoivent  ▼Mted  in  the 
debtors  in  England,  and  to  make  fother  proYision  for  the  relief  of  in-  J^'^^ 
soWent  debtors ;  be  it  therefore  further  enacted,  that  from  and  after  Yent  debton 
the  passing  of  this  act  the  powers  Tested  in  the  court  now  established  continued  for 
for  the  relief  of  insolvent  debtors  in  England  shall  be  and  the  same  are  ^If"!*^' 
hereby  continued  and  vested  in  the  court  to  be  continued  by  virtue  of  So^.™^'^' 
this  acty  as  hereinafter  provided,  in  so  far  as  the  same  relate  to  or  may 

be  exercised  in  the  mstters  of  the  petitions  of  any  persons  who,  before 
the  time  appointed  for  the  commencement  of  this  act,  shall  have  peti- 
tioned the  said  court  now  established  for  relief,  under  the  provisions 
of  any  act  or  acts  for  the  relief  of  insolvent  debtors  in  England,  or  of 
any  persons  who  have  obtained  their  dischaige  by  virtue  of  any  act  for 
the  relief  of  insolvent  debtors  in  England ;  and  that  all  things  shall 
and  may  be  done  by  all  persons  relating  to  the  matters  of  all  such 
petitions  which  such  persons  might  have  done  if  the  laws  now  in  force 
with  respect  to  insolvent  debtors  in  Rngiftwi  bad  been  continued  by 
this  act 

XXIV.  Court  now  eetdbUshcd  emd  eommiamomers  and  officers  to  he 
continined, 

XXV .  Commiesionere  to  hold  their  offices  duning  good  behaviour ; 

A 


Appendix  to  Part  11.        [1  4*  2  Vict. 


Court  to  be 
a  court  of 
record* 

Seal  of  the 
court. 


Powen  of 
court  and 
commiedon- 
em. 


Form  qftub- 
prena  6,  poet. 


Form,  7, 
pott. 


XXVI.  Bui  May  be  removed  upim  oddrem. 

XXVII.  And  be  it  enacted.  That  the  said  court  fbr  the  relief  of  in- 
■olyent  debtors  in  England  shall  be  a  court  of  record  for  the  pnrpooei 
of  this  act ;  and  shall  canse  to  be  sealed  with  the  seal  of  the  said  ooort 
all  sQcfa  records,  proceedings,  docaments,  and  copies  of  the  sanse  as  are 
hereinafter  expressly  required  to  be  so  sealed,  and  such  other  records, 
proceedings,  cfocnments,  and  copies  of  the  same  as  the  said  court  shall 
at  any  time  direct;  and  that  the  said  court,  or  any  commissioner 
thereof,  acting  under  the  powers  of  this  act,  may  adjourn  any  sitting 
of  the  said  court  or  commissioner,  as  may  be  requisite,  and  may  admi- 
nister oaths,  and  examine  all  parties  and  witnesses  upon  oath,  for  the 
purposes  of  this  act,  and  shall  naTC  such,  like,  and  the  same  powers  of 
compelling  the  attendance  of  witnesses,  both  before  the  said  court  and 
before  any  commissioner  thereof,  acting  as  aforesaid,  and  before  an 
officer  of  the  court  or  examiner,  as  herainafter  mentioned,  and  before 
such  justices  as  are  hereinafter  mentioned,  and  of  requiring  and  com- 
pelling the  production  of  books  and  writings,  as  are  now  possessed  bj 
any  of  the  superior  courts  at  Westminster,  and  to  order  any  prisoner 
whose  estate  shall,  by  an  order  to  be  made  under  this  act  as  hereinafter 
mentioned,  haYC  been  Tested  in  the  provisional  assignee  of  the  said 
court,  or  any  prisoner  who  shall  be  a  neceasary  and  material  witness  in 
any  matter  pending  in  the  said  court,  to  be  brought  before  the  said 
court  or  commissioner,  or  officer  or  examiner,  or  justices,  as  often  as 
shaU  be  requisite ;  and  that  the  said  court,  or  any  commissioner  thereof 
acting  as  aforesaid,  shall  have  the  power  of  committing  all  persons 

gilty  of  any  contempt  of  the  said  court  to  the  prison  of  the  Qneen'a 
inch,  or  to  the  common  gaol  of  any  county  in  which  such  person 
shall  be  or  shall  usually  reside  ;  and  that  the  said  court  shall  have  the 
power  of  fining  in  a  summary  way,  or  removing,  any  of  the  officers  of 
the  said  coart  who  shall  be  guilty  of  any  negligence,  wilful  or  unneoea- 
sary  delay,  or  other  misconduct  whatsoever :  provided  always,  that  die 
said  court,  or  any  commissioner  thereof,  shall  not  have  the  power  of 
awarding  costs  against  any  person  or  persons  whomsoever,  except  in 
such  cases  only  where  such  costs  are  nereinafter  expressly  mentXMied 
and  permitted  to  be  awarded  by  this  act ;  and  that  nothing  herein  ocm« 
tained  shall  extend  to  the  compelling  tiie  attendance  of  any  witaen, 
unless  the  party  on  whose  behalf  such  witness  shall  be  required  to 
sttend  shall  have  previously  tendered  to  such  witness  such  allowance 
for  expenses  for  his  attendance  as  in  the  judgment  of  the  said  court,  or 
of  a  commissioner  thereof,  shall  appear  to  be  reasonable. 

XXVIII.  Court  toeiiai  the  court- houee  in  Portugal-Street^  emd 
eleewkere,  if  neeeeemy,  Que  eownmeeioner  may  hear  mattere  omi  q^ 
court  upon  eummont. 


XXIX.  Court  to  tit  twice  a  week, 
otherwiee  during  certain  periode. 


Power  to  reguiate  eitfmfe 


Comxnieeimi. 
en  to  make 
circuit. 

Power  of 

commUeioDer 

ODciiealt. 

Transferred 
tojudgea  qf 
countif 
iimrts,  fee 
lO^'U  Viet, 
e,  iSlipoif. 


XXX.  And  be  it  enactecl,  That  three  of  the  said  commissioners  shall 
from  time  to  time  severally  make  cireuits,  snd  give  their  attendance  at 
the  several  assise  or  other  towns  or  places  at  which  any  prisoner  or 
prisoners  shall  be  ordered  to  appear,  as  hereinafter  provided ;  and  that 
upon  such  prisoner's  appeaimnce  before  such  commissioner  on  hia 
circuit  it  shall  be  lawful  ror  sudi  commissioner  to  make  all  each  orders* 
and  to  give  all  such  directions,  and  to  do  all  such  matters  and  things 
requisite  for  the  discharging  or  remanding  of  such  prisoner,  and  others 
wise  respecting  such  prisoner,  and  his  s<medule,  and  his  creditors  snd 
assignees,  as  the  said  court  for  the  relief  of  insolvent  debtors  may  make* 
give,  or  do  in  the  matters  of  petitions  heard  by  the  said  court,  sooordins 
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to  thb  act ;  and  that  in  each  and  ewtrj  matter  to  be  heard  and  inquired 
into  by  snch  oommiMioner,  according  to  the  prnTiiions  of  this  act, 
aach  commiasioner  ahall  have  the  same  power  aa  the  said  court  would 
have  therein  if  the  aame  were  heard  and  inquired  into  by  the  said  court ; 
and  that  all  judgmenta*  rules,  orders,  directions,  and  proceedings  pro- 
nounced, made,  and  done  in  all  and  every  the  matters  aforesaid  by 
snch  commissioners,  shall  be  transmitted  to  the  said  court,  signed  by 
such  commissioner,  to  be  a  record  of  the  said  court,  and  to  be  kept  as 
such  among  the  records  thereof. 

XXXIV.  And  be  it  enacted.  That  no  fee  or  gratuity  shall  be  received  no  feec  to  he 
or  taken  by  the  said  court  for  the  relief  of  insolvent  debtors,  or  any  taken  except 
officer  thereof,  of  or  from  any  person  whomsoevery  on  any  pretence  JU*^^!?  **"^ 
whatsoever,  except  such  fees  as  shall  at  any  time  be  specified  in  a  list  bUshed. 
thereof  to  be  signed  by  the  commissioners  of  the  said  court,  a  copy  of 

which  list  shall  always  be  exposed  to  view  in  the  office  of  the  said  court. 

XXXV.  And  be  it  enacted,  That  from  and  after  the  time  appointed  Persons  Jm- 
for  the  commencement  of  this  act  it  shall  be  lawful  for  any  person  who  priioned  for 
shall  be  in  actual  custody  within  the  walls  of  any  prison  in  that  part  of  ^^J^^the 
the  United  Kingdom  called  England,  upon  any  process  whatsoever,  for  oSuit  in  a 
or  by  reason  of  any  debt,  damages,  costs,  sum  or  sums  of  money,  or  numnuu'j  way 
for  or  by  reason  of  any  contempt  of  any  court  whatsoever  for  non-  '"*'  d'><**'K*« 
payment  of  any  sum  or  sums  of   money,  or  of  costs,  taxed  or 
untaxed,  either  ordered  to  be  paid,  or  to  the  payment  of  which 

snch  person  would  be  liable  in  purging  such  contempt,  or  in  any 
manner  in  consequence  or  by  reason  of  such  contempt,  at  any  time 
within  the  space  of  fourteen  days  next  after  the  commencement  of  Time  of  pe- 
the  actual  custody  of  such  prisoner,  whether  such  commencement  shall  UtloniiiK. 
have  been  in  the  same  prison,  or  in  any  other  prison,  or  the  rules  or  Xf  14  dayg 
liberties  of  any  prison,  or  afterwards,  if  the  said  court  shall  in  any  case  have  pntsed, 
think  reasonable  to  permit  the  same,  to  apply  by  petition  in  a  summary  ^^  * 

way  to  the  said  court  for  the  relief  of  insolvent  debtors  for  his  discharge 
from  snch  custody,  according  to  the  provisions  of  this  act ;  and  in  such  What  shall  be 
petition  shall  be  sUted  the  time  and  place  of  the  first  arrest  of  such  '^^d  in  the 
prisoner  in  the  cause  or  causes  wherein  he  shall  then  be  detained,  and  P®""^"- 
the  time  of  his  commitment  to  the  prison  where  he  shall  then  be  con- 
fined ;  and  if  snch  prisoner  shall  not  have  been  in  the  same  custody  Rtdet,  5,  6, 
from  the  time  of  such  first  arrest,  then  the  means  and  manner  by  which  po*^' 
the  change  of  custody  of  such  prisoner  has  taken  place,  and  also  the 
name  or  names  of  the  person  or  persons  at  whose  suit  or  prosecution 
such  prisoner  shall  at  the  time  of  presenting  such  petition  be  detained 
in  custody,  and  the  amount  of  the  debt  or  deotSi  sum  or  sums  of  money, 
and  of  such  costs  as  aforesaid,  so  far  aa  the  amount  of  such  costs  is 
ascertained,  for  which  he  shall  be  so  detained  *,  and  such  prisoner  shall 
in  such  petition  state  whether  such  prisoner  has  given  notice  to  the 
keeper  of  the  gaol  or  prison  in  which  he  shall  be  confined  of  his  inten- 
tion to  present  the  said  petition,  which  notice  the  said  prisoner  is  Notice  to 
hereby  required  to  give  in  writing  to  the  keeper  of  snch  gaol  or  prison ;  gaoler, 
and  such  prisoner  shall  in  such  petition  state  that  he  is  willing  that  all 
his  real  and  personal  estate  and  effects  shall  be  vested  in  the  provisional 
assignee  for  the  time  being  of  the  estates  and  effects  of  insolvent 
debtors  in  England,  acording  to  the  provisions  of  this  act,  and  shall 
pray  to  be  discharged  from  custody,  and  to  have  future  liberty  of  his 
person,  against  the  demands  for  which  such  prisoner  shall  be  then  in 
custody,  and  against  the  demands  of  all  other  persons  who  shall  be  or  Petition  to 
claim  to  be  creditors  of  such  prisoner  at  the  time  of  presenting  such  ^^jf^*^  '^"'* 
petition ;  which  petition  shall  be  subscribed  by  the  said  prisoner,  and  ^*7   .     . 
shaU  forthwith  be  filed  in  the  said  court.  {5!%?. 

a2 
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cii'-litoii  of 
liiiviiitfrs  in 
extTiitimi 
uj:iy  Hprly  by 
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XXXVI.  And  be  it  enacted,  That  if  any  priioner  who  at  the  time 
appointed  for  the  commencement  of  thia  act  siuU  have  been  committed 
to  any  prison  or  gaol,  and  charged  in  execution  for  any  debt,  damages, 
or  any  eo«ta,  or  sum  or  snms  of  money,  or  committed  for  or  by  reason 
of  any  contempt  of  any  conrt  whataoerer  for  nonpayment  of  any  som 
or  noma  of  money,  or  of  costi,  taxed  or  untaxed,  either  ordered  to  be 
paid,  or  to  the  payment  of  which  such  prisoner  wo>nid  be  liable  in 
purging  luch  contempt,  or  in  any  manner  in  consequence  or  by  reason 
of  such  contempt,  shall  not,  within  twenty-one  days  next  after  the  time 
appointed  for  the  commencement  of  this  act,  make  satisfaction  to  the 
creditor  or  creditors  at  whose  salt  such  prisoner  shall  have  been  so 
committed  or  charged  in  execution  for  such  debt,  damages,  costs,  sum 
or  snms  of  money,  or  to  the  person  or  persons  entitled  to  the  money 
for  the  nonpayment  of  which  such  prisoner  shall  have  been  in  con- 
tempt, or  to  the  payment  of  which  such  prisoner  would  be  liable  in 
consequence  or  by  reason  of  such  contempt ;  or  if  any  prisoner  who 
after  the  time  appointed  for  the  commencement  of  this  act  shall  be 
committed  to  any  prison  or  gaol,  and  charged  in  execution  for  any 
debt  or  damages,  or  any  costs,  or  snm  or  sums  of  money,  or  committed 
for  or  by  reason  of  any  such  contempt  as  aforesaid,  shall  not,  within 
twenty-one  days  next  alter  such  prisoner  shall  be  so  committed  or 
charged  in  execution  as  aforesaid,  make  satisfaction  to  the  creditor  or 
creditors  at  whose  suit  such  prisoner  shall  hare  been  so  comaaitted  or 
charged  iu  execution  for  such  debt,  damages,  coats,  turn  or  sums  of 
money,  or  to  the  person  or  persons  entitled  to  the  money  for  nonpay- 
ment of  which  such  prisoner  shall  have  been  in  contempt,  or  to  the 
payment  of  which  such  prisoner  would  be  liable  in  conaeqoenoe  or  by 
reason  of  such  contempt ;  then  and  in  any  of  the  said  caaes  it  ahall  be 
lawful  for  any  anch  creditor  or  creditors,  or  person  or  persons  entitled 
to  such  money  as  aforesaid,  to  apply  by  petition  in  a  summary  way  to 
the  said  court  for  the  relief  of  inaoWent  debtors  for  an  order  Testing 
the  real  and  personal  estate  and  effecta  of  auch  prisoner  in  the  pro- 
Tisional  assignee  for  the  time  being  of  the  estates  and  effects  of  insolvent 
debtors  in  England,  according  to  the  provisions  of  thia  act ;  and  sndi 
petition  shall  be  signed  by  the  party  or  parties  so  i^iplying ;  and  in 
inch  petition  ahall  be  stated  the  time  and  place  of  the  commitment  or 
charge  in  execution  of  such  prisoner  at  the  suit  of  the  party  or  partiei 
ao  applying,  and  the  amount  of  the  debt  or  sum  of  money  for  which 
such  prisoner  shsll  have  been  so  committed  or  charged  in  execution ; 
and  such  petition  shall  be  supported  by  sndi  evidence,  by  affidavit  or 
otherwise,  of  the  truth  of  the  matters  therein  stated,  as  the  said  court 
shall  think  fit  to  require ;  and  the  party  or  parties  presenting  such 
petition  shall  thereby  state  that  he  or  they  is  or  are  destroua  diat  such 
prisoner  should  be  ordered  to  file  a  schedule  of  his  property  aooordins 
to  the  provisions  of  this  act,  and  should  thereupon  be  brought  up  before 
the  said  court,  to  be  dealt  with  according  to  the  provisions  of  this  act; 
and  such  petition  and  the  evidence  in  support  thereof  shall  forthwith 
be  filed  in  the  said  court ;  and  the  said  court  shall  and  may  raqoire 
such  prisoner  to  file  his  schedule,  and  shsll  and  may  cause  such  prisoner 
to  be  brought  up  to  be  dealt  with  according  to  this  set,  and  all  things 
to  be  done  thereupon  or  preparatory  thereto,  as  in  other  caaes  accord* 
ing  to  this  act. 

Prisoupr*8  XXXVII.  And  be  it  enacted,  That  upon  the  filing  of  such  petition 

frcL '  iMCL^ ^t'  ^^  *°^^  prisoner,  or  on  the  filing  of  such  petition  by  such  creditor  or 
««f-<rtn7  ftF^  creditors  as  aforesaid,  and  the  evidence  in  support  thereof,  aa  the  caae 
P4rei,  &c.,  may  be,  it  shall  be  lawful  for  the  said  court  for  the  relief  of  insolvent 
n»t  CM  fading  debtors,  and  such  conrt  is  hereby  authorised  and  required  to  order  that 
fniHcv^ttiU:,  ^  ^  '^  ^^  personal  estate  and  effects  of  such  prisoner,  both 
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within  this  realm  and  abroad,  except  the  wearing  apparel,  bedding,  to  be  vef^ttti 
aod  other  such  necessaries  of  sach  person  and  his  fiimily,  and  the  ^°  provuiunal 
working  tools  and  implements  of  such  prisoner,  not  exceeding  in  the  ^'^  "of  ufe 
whole  &»  value  of  twenty  pounds,  and  all  the  future  estate,  right,  title,  court. 
interest,  «nd  trust  of  such  prisoner  in  or  to  any  real  and  personal 
estate  and  effects  within  this  realm  or  abroad  which  such  prisoner  may 
purchase,  or  which  may  revert,  descend,  be  devised  or  bequeathed,  or 
come  to  him,  before  he  shall  become  entitled  to  his  final  discharge  in 
pursuance  of  this  act,  according  to  the  adjudication  made  in  that  behalf ; 
or  in  caae  such  prisoner  shall  obtain  his  full  discharge  from  custody 
without  any  adjudication  being  made  by  the  said  court,  then  before 
such  prisoner  shall  be  so  fully  discharged  from  custody ;  and  all  debta 
due  or  growing  due  to  such  prisoner,  or  to  be  due  to  him  or  her  before 
such  discharge  as  aforesaid,  shall  be  vested  in  the  provisional  assignee 
for  the  time  being  of  the  estates  and  effects  of  insolvent  debtors  in 
England,  and  such  order  shall  be  entered  of  record  in  the  same  court.  Jhtiett  s  and 
and  such  notice  thereof  shall  be  published  as  the  said  court  shall  ^  J^^f^ 
direct ;  and  such  order  when  so  made  shall,  without  any  conveyance  or  Notice  of 
assignment,  vest  all  the  real  and  personal  estate  and  effects  of  such  pri-  j'^^'^fji^' 
soner,  and  all  such  future  real  and  personal  estate  and  effects  as  aforesaid,  '^o ;'        ' 
of  every  nature  and  kind  whatsoever,  and  all  such  debts  as  aforesaid,  in  **^  fo*' 
the  said  provisional  assignee  :  provided  always,  that  in  case  the  petition  ^^*^  jf,'^^' 
of  any  such  prisoner  shall  be  dismissed  by  the  said  court,  such  vesting  2k^po»t*.  *' 
order  made  in  pursuance  of  such  petition  shall  from  and  after  such 
dismission  be  null  and  void  to   all  intents  and  purposes :   provided 
also,  that  in  case  any  such  vesting  order  as  aforesaid  shall  become  null 
and  void  by  the  dismission  of  the  prisoner's  petition,  all  the  acts  there- 
tofore done  by  the  said  provisional  assignee,  or  any  person  or  persons 
acting  under  his  authority,  according  to  the  provisions  of  thiv^act,  shall 
be  good  and  valid ;  and  no  action  or  suit  shall  be  commenced  against 
such  provisional  assignee,  nor  against  any  person  duly  acting  under  his 
authority,  except  to  recover  any  property,  estate,  money,  or  effects  of 
such  prisoner  detained  after  an  order  made  by  the  said  court  for  the 
delivery  thereof,  aod  demand  made  thereupon :  provided  also,  that 
when  such  vesting  order  shall  have  been  made  on  the  petition  of  a 
creditor  as  aforesaid,  it  shall  be  lawf>il  for  the  said  court,  if  it  shall 
seem  just  aod  right,  but  not  without  proof  made  to  the  satisfaction  of 
the  said  court  of  the  consent  of  the  petitioning  creditor,  to  make  order 
declaring  such  vesting  order  to  be  null  and  void,  and  the  same  shall 
thereupon  be  null  and  void  to  all  intents  and  purposes. 

XXXYIII.  And  be  it  enacted.  That  no  prisoner  shall  upon  his  own  PriMmers 
petition  be  entitled  to  the  benefit  of  this  act  who  shall  not  be  at  the  *^*°  ^^ 
time  of  filing  his  petition,  and  during  all  the  proceedings  thereon,  in  Mtit*<m!  ^  ^ 
actual  custody  within  the  walls  of  the  prison,  without  any  intermission 
of  such  imprisonment  by  leave  of  any  court  or  otherwise:  provided  ezeeptin 
always,  that  if,  after  any  such  prisoner  shall  have  obtained  an  order  to  ^^'^^  *^^^^' 
be  brought  up  in  order  to  be  dealt  with  according  to  the  provisions  of 
this  act,  it  shall  appear  to  the  satisfaction  of  tiie  said  court,  by  the  oath 
or  affidavit  of  a  physician,  surgeon,  or  apothecary,  and  such  other  evi- 
dence as  the  said  court  may  require,  that  such  prisoner  cannot  con* 
tinue  to  reside  within  the  walls  of  any  such  prison  without  serious 
injury  to  the  health  of  such  prisoner,  or  that,  for  the  sake  of  the  health 
of  the  prisoners  in  general,  it  is  necessary  that  the  number  thereof 
within  the  walls  of  any  such  prison  should  be  reduced,  it  shall  be 
lawful  for  the  said  court  to  dispense  with  such  actual  custody  of  any 
such  prisoner  within  the  walls  as  is  herei. .before  mentioned :  provided 
that  if  any  such  prisoner,  having  obtained  such  dispensation,  shall  go 
beyond  the  rules  and  liberties  in  which  he  shall  in  pursuance  thereof 
be  confined,  such  prisoner  shall  thereby  be  deprived  of  all  benefit  of 
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Power  to  Id-  tfaif  act :  pronded  abo,  that  after  any  order  shall  hare  been  aaade 
■olrent  Deb-  under  this  act  directiiig  any  inaolTent  to  be  broogfat  vp  in  order  to  be 
^SaLuSii!^  dealt  with  according  to  the  proviaioiis  of  this  act,  it  ahaU  be  lawfel  fi>r 
crto  be  dii-  the  said  court  for  the  relief  of  insolTent  debtors,  if  such  ooart  shall 
chaived  on  think  fit  so  to  do,  and  on  snch  notice  to  the  detsintng  creditor  or  ere- 
>>|<j^in«  ditors  of  sndi  insolvent  as  the  said  court  shall  deena  proper,  to  direct 
attend'at'tiie  "^^^  insolvent  to  be  disdiarged  oat  of  custody,  on  his  findis^^  two  sof- 
time  and  ficient  sureties  to  enter  into  a  reoog;nizance  to  the  provisional  aasignw 
place  of  hear-  of  the  said  court  in  socfa  sum  as  the  said  court  shall  think  fit,  with  a 
'°f  i*^^-  condition  that  snch  insolvent  shall  dnly  appear  at  tiie  time  and  place 

•'^^i  10»  fixed  for  the  hearing  of  snch  insolvent,  and  on  every  adjonmed  hear- 
^^'  ing,  and  shall  abide  by  the  final  jadgment  of  the  said  ooart,  or  a  cooi- 

P^l^y*  *  missioner  thereof  on  his  circait,  or  soeh  jastioes  as  hereinafter  men- 
tioned, and  on  snch  other  terms  (if  any)  as  the  said  ooort  shall  think 
fit  to  impose,  and  to  issne  a  warrant  directed  to  the  gaoler,  ordering 
the  discharge  of  snch  insolvent  from  custody  accordingly,  and  that 
after  snch  discharge  snch  insolvent  shall  be  free  ftom  arrest  or  impri- 
sonment by  any  creditor  whose  debt  ahall  be  specified  in  the  srhwate 
filed  by  snch  insolvent  as  hereinafter  mentioned  nntil  the  time  ap- 
pointed for  the  hearing  of  snch  insolvent,  and  for  snch  farther  time  (if 
any)  as  the  said  oonrt  shall  by  endorsement  on  sach  order  from  time 
to  time  sppoint :  provided  always  nevertheless,  that  in  caae  my  Insol- 
vent so  dischari^  ont  of  custody  shall  not  duly  appear  at  the  time 
and  place  filed  for  the  hearing  or  any  adjonmed  hearing  of  such  insol- 
vent (not  being  prevented  hj  ilhtess  or  other  lawftil  impediment,  to  be 
allowed  of  by  the  ssid  court;  the  recognizanoe  so  entered  into  shall  be 
fbrfeited,  and  the  amonnt  secnred  thereby  shall  be  recoverable  in  a 
summary  way  by  a  distress  and  ssle  of  the  goods  and  diattds  of  soch 
sureties  as  the  said  court  shsll  by  their  ordor  direct ;  and  the  amount 
so  recovered  shall  be  applied  for  the  benefit  of  the  creditors  of  neh 
insolvent  in  like  manner  as  if  tiie  same  were  part  of  his  estate  and 
effects ;  and  the  said  court  may  also  issne  a  warrant  anthorizing  aor 
person  or  persons  to  be  Iherein  named  to  apprehend  and  arrest  ssch 
usolvent,  and  deliver  him  into  the  custody  of  the  gaoler  or  keeper  in 
whose  custody  sudi  prisoner  was  at  the  time  when  he  waa  ao  dis- 
charged as  aforesaid ;  and  such  gaoler  or  keeper  is  hereby  required  to 
receive  snch  prisoner  again  into  his  custody ;  and  all  detainers  which 
were  in  force  sgainst  him  at  the  time  of  such  disdiarge,  or  which  diaD 
have  since  been  dnly  lodged  sgainst  him,  shall  thereupon  be  deemed  to 
be  in  force :  provided  further,  that  any  insolvent  so  disdiarged  oat  of 
custody  as  aforesaid  shall,  on  his  appearing  before  the  said  court  or 
commissioner  or  jnstices,  be  deemed  and  considered,  for  sll  the  pur- 
poses of  this  act,  in  the  custody  in  which  he  vrss  at  tiw  time  he  waa  so 
discharged. 

FUingpetl-        XXXIX.  And  be  it  enacted,  That  the  filing  of  the  petition  of  every 
SrbLnk-*^*     person  in  actual  custody,  who  shall  be  sulject  to  Uie  laws  oODceraing 
Tuptey'it       bankrupts,  and  who  shall  apply  by  petition  to  tiie  said  court  for  hte 
acted  upon      discharge  from  custody,  according  to  this  act,  shall  be  accounted  and 
within  a  eer-  adjodgnl  an  act  of  bankruptcy  from  the  time  of  filing  soch  petition; 
wh7Gli  ^M  '°  '^^  ^'  '^y  ^^  ^  bankruptcy  issuing  sgainst  such  person,  and  onder 
orderaroidcd.  which  he  shall  be  declared  bankrupt  before  the  time  appointed  by  the 
said  court,  and  advertised  in  the  London  Gaiette,  for  sodi  prisoner  to 
be  brought  up  to  be  dealt  with  according  to  this  act,  or  at  any  tine 
within  two  cafendar  months  from  the  time  of  maldng  any  such  order 
as  aforesaid,  whether  upon  the  petition  of  such  prisoner,  or  the  peti- 
tion of  sny  snch  creditor  as  aforesaid,  shsll  have  the  effect  of  divesting 
the  said  real  and  personal  estate  and  effects  of  such  person  out  of  the 
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• 
laid  provitioiud  udgnee :  proiided  alwayi,  that  the  filing  of  sach 
petition  abali  not  be  deemed  an  act  of  bankrnptcj  nnleaa  iiMh  penon 
be  10  dedared  bankrupt  before  the  tin^e  lo  advertiied  ai  aforenid,  or 
within  mch  two  calendar  monthi  ai  aforeiaid,  but  that  erery  luch 
order  ai  afbreiaid  ahall  be  good  and  valid,  notwithitanding  any  fiat  in 
bankruptqr  under  whieh  n^  penon  ihall  be  declared  bankrupt  after 
the  time  lo  advertiied  aa  aforeiaid,  and  after  the  ezpixation  of  inch  two 
calendar  montha  aa  aforeiaid. 

XL.  Provided  alwayi,  and  be  it  enacted,  That  where  the  order  veit-  Oider  to  be 
ing  the  eitate  and  effecti  of  any  inch  priaoner  in  the  proTiiional  flied,  although 
aiiignee  of  the  laid  court,  in  pnnuanoe  of  the  proviiioni  of  thii  act,  ^°*£S?J^^ 
ihaU  be  or  become  void,  by  reaion  of  inch  pnioner  being  declared  of  tenl-  ^ 
bankrupt  within  inch  period  ai  above  mentioned,  or  being  an  uncer-  niptcy ; 
tificated  bankrupt  at  the  time  of  inch  order,  the  nid  order  ihall  never- 
thdeia,  together  with  the  petition  of  inch  priioner,  if  any,  remain  of 
lecord  in  the  laid  court ;  and  the  nid  court  ihall  and  may  require  and  ooart 
inch  priaoner  to  file  hii  ichednle,  and  ahall  and  may  came  luch  pri-  ■^"^  proc«ed 
loner  to  be  brought  up  to  be  dealt  with  according  to  thia  act,  and  all  JdjuScate  at 
thingi  to  be  done  thereupon  or  preparatory  thereto,  ai  in  other  caaei,  in  other 
aooording  to  thii  act ;  and  the  laid  court  ahall  and  may,  at  any  time  eaaee. 
when  it  ahall  leem  fit,  appoint  other  anignee  or  anigneea  in  luidi  caae 
in  the  lame  manner  aa  in  other  caiei ;  and  that  if,  at  any  time  after  If  inaoirent 
inch  veating  order  ihall  have  been  made,  inch  priioner  ihall  obtain  hia  f^P*  ^' 
certificate  under  any  luch  fiat  in  bankruptcy,  the  righti,  powen,  title,  ^^  rlgh^'of 
and  intereit  of  the  proviiional  anignee  and  other  anignee  or  anigneei  ueignees 
appointed  under  thii  act,  in,  over,  and  reipeeting  any  property,  rnl  or  afterwanU  lo 
penonal,  whatioever,  remaining  to  inch  priioner  after  the  obtaining  o'  ^i^oj^^ 
inch  certificate,  or  thereafter  in  any  way  coming  to  him,  and  under  or  cuet. 
in  punuance  of  the  warrant  of  attorney  to  be  executed  bv  inch  pri* 
•oner  under  the  proviiioni  of  thii  act,  ahall  from  and  after  the 
obtaining  of  inch  certificate  be  the  nme  ai  if  the  veiting  order  made 
under  thii  act  had  been  valid  at  the  time  of  the  makiog  thereof : 
provided  alwaya,  that  nothing  herein  contained  ihall  be  construed  to  Not  to  affect 
affect  the  title,  righta,  and  intere»ti  of  the  assigneei  under  any  inch  ^^^  ^\^K 
fiat  in  bankruptcy,  or  to  alter  or  diminiah  the  effect  of  any  auch  oerti-  ^.  or^' 
ficate  aa  aforeiaid,  but  that  the  title,  righta,  and  intereita  of  auch  Int-  ntion  of  cer- 
mentioned   anigneei,   and  the  boiefit  of  inch  certificate  to  inch  tuicate. 
priioner,  ihall  be  the  nme  to  all  intent!  and  purpoan  m  if  thii  act 
had  not  been  made. 

XLI.  And  be  it  enacted.  That  no  priioner  when  eitate  ihall  by  an  PrL«onor  not 
order  under  thii  act  have  been  veited  in  the  nid  proviiional  anignee  to  be  die- 
■haU,  after  the  making  of  inch  order,  be  diicharged  out  of  cnitody,  ai  ^!|^^jSj|jn. 
to  any  action,  luit,  or  procen  for  or  conceniing  anv  debt,  aum  of  tiff  proceed- 
money,  damagn,  or  claim ,  with  mpect  to  which  an  adjudication  can,  ing  in  his 
under  the  proviiioni  of  thti  act,  be  made  by  or  by  virtue  of  any  luper-  ^^^^• 
■edew,  judgment  of  non-proi,  or  judgment  u  in  the  can  of  a  noniuit, 
for  want  of  the  plaintiff  or  plaintifra  m  inch  action,  luit,  or  procen 
prooeeding  therein. 

XLII.  And  be  it  enacted.  That  it  ihall  be  lawful  for  the  proviiional  Prorieional 
anignee  of  the  said  court  for  the  relief  of  iniolvent  debton  to  take  '^'^Jl^^ 
ponenion  himnlf,  or  by  meani  of  a  menenger  of  the  nid  court,  or  ^^^^^^ 
other  peraon  or  persona  appointed  by  him,  of  all  the  ml  and  penonal  tatce,  be. 
eatate  and  effecti  of  every  inch  priioner  vnted  in  inch  proviiional  Teeted  in 
anignee  by  virtue  of  any  inch  order  n  aforeiaid ;  and  if  the  nid  court  ^Jjl*;^  ^ 
ihall  10  Older,  to  nil  or  otherwin  diipon  of  luch  goodi,  chattela,  n.^  ^^^ 
and  penonal  eitate,  or  any  part  thereof,  and  of  the  ml  eatate  of  inch  directs ; 
prinnflr,  aooording  to  the  proviiioni  hereinafter  made  with  regard  to  svie,  20, 
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paying:  th«  the  sale  of  foeh  reel  estate,  and  out  of  the  proceeds  of  loeh  real  and 
«'P^>**^|out  penonai  ertate  to  defray,  in  the  firit  place,  all  aac^  ootti  and  ex- 
of  proceed*;  pensea  of  taking  poaaeasion,  or  of  aeising  and  aelling  the  nme,  aa  aball 
iM  allowed  by  the  said  ooort,  and  to  acooont  for  the  produce  of  aocfa 
to  sue  in  his  **l0  o^  dispoaition  to  the  aaid  court ;  and  it  shall  be  lawfol  for  the  said 
own  naiiM^  if  provisional  aaaignee  to  sue  in  his  own  name,  if  the  said  conrt  ahall  ao 
^^J^^  order,  for  the  recovering,  obtaining,  and  enforcing  of  any  estates, 
*^^  debts,  effects,  or  rights  of  any  aoch  prisoner ;  and  all  and  every  the 

-Pro^titf  real  and  personal  estate,  money,  and  effects  vested  in  or  possessed  by 
v«i«d  in  bhn  each  provisional  aaaignee  by  virtoe  of  sach  order  as  aforesaid  shall  not 
to  go  to  hto  remain  in  him  if  he  shall  resign  or  be  removed  from  his  office,  nor  in 
'Sa^!^  his  heirs,  exeontors,  or  administrators,  in  ease  of  his  death,  bat  shall 
in  every  such  ease  go  to  and  be  vesteid  in  his  sacccaaor  in  office  ap- 
pointed by  the  aaid  conrt  as  aforeaaid. 

Court  msf  XLIII.  And  be  it  ftirther  enacted.  That  the  said  conrt  Ibr  the  r^ef 
order  u  of  insolvent  debtors  may  order  and  direct  aoch  provisional  assignee  aa 
pritoneTdar-  <^fo'^^M^^»  or  soch  assignee  or  assignees  as  are  hereinafter  mentioned, 
\u$  his  con-  to  pay  to  any  snch  prisoner,  oat  of  his  or  her  estate  and  effecCa,  sadi 
iinement,  or  allowance  fat  his  or  her  support  and  maintenance  daring  snch  pii* 
'^h^^*^  ^  soner's  imprisonment,  and  previons  to  the  adjodication  in  the  matter  of 
"^  "  '  his  petition,  or  for  the  expense  of  making  oat  and  filing  hia  acfaedolet 
as  to  the  said  court  shall  seem  leaaonable  and  fit. 

Where  pri-         XLIY.  Provided  always,  and  be  it  enacted.  That  in  case  any 

^^JL^^^    priaoner  as  to  whose  estate  and  effeeta  any  such  vesting  order  aa 

or^[!S^^/    aforeaaid  shall  have  been  made  shall  by  the  conaent  or  default  of  his 

Hcts  of  Msig-   detaining  creditor  or  creditora  be  discharged  out  of  custody  without 

neea  to  be       any  adjudication  being  made  in  that  behalf  by  the  said  court  for  the 

raUd.  2^]|^f  ^  insolvent  debtors,  all  the  acta  done  before  such  diadiarge  by 

the  said  provisional  aaaignee,  or  other  assignee  or  asaigneea  appointed 

as  hereinafter  provided,  or  other  person  or  persona  acting  under  his 

or  their  authoritT,  according  to  the  provisions  of  this  act,  diall  be  good 

No  action  to  uid  valid ;  and  that  in  such  case,  or  in  case  such  vesting  order  aa  afore* 

be  brought      said  shsll  be  avoided  by  any  fiat  in  bankruptcy  thereafter  iasoing  against 

against^them  ,q^  prisoner,  as  hereinberore  provided,  no  action  or  suit  shall  be  eoss- 

mentis    '°'  mcoced  against  such  provisional  aaaignee,  or  agidnst  any  aaaignee  or 

avoided.         aasignees  appointed  under  this  act,  nor  against  any  person  duly  acting 

under  his  or  their  authority,  except  to  recover  any  property,  eatate, 

money,  or  effects  of  such  prisoner,  detained  after  an  order  made  by  the 

said  court  far  the  delivery  thereof,  and  demand  made  thereupon. 

Power  of  Tn.  XLY.  And  be  it  enacted.  That  it  ahall  be  lawftil  for  the  aaid  court 
r^^^^^  for  the  relief  of  inaolvent  debtors,  at  any  tfane  after  the  making  any 
appoint  aaic^  Buch  veating  order  aa  aforesaid  aa  to  the  sane  court  ahall  seem 
neea.  eipedient,  to  ^>polnt  a  proper  peraon  or  persons  to  be  aaaignea  or 

assignees  of  the  estate  and  effects  of  aoch  prisoner  for  the  purpoaea 
Avfe,  S5,  of  iiiig  get ;  and  when  such  assignee  of  assignees  shall  have  signified 
*^'  to  the  said  court  his  or  their  acceptance  or  tiie  said  appointment,  the 

estate,  effeeta,  righta,  and  powers  of  such  prisoner  vested  in  sneb 
provisionsl  assignee  as  aforesaid  shall  immediately,  by  virtue  of  snch 
appointment,  and  without  any  conveyance  or  assignment,  vest  in  the 
said  assignee  or  assignees,  in  trust  for  the  benefit  of  the  creditors  of 
sach  prisoner,  in  respect  of  or  in  proportion  to  their  respective  debts, 
according  to  the  provisions  of  this  act ;  and  every  sndi  appointment 
shall  after  sueh  scoeptsnce  thereof  be  entered  of  record  of  the  said 
court,  and  such  notice  thereof  shall  be  published  as  the  said  court 
shall  direct ;  and  every  person  so  appointed  asM^nee  shall  be  deemed 
to  be  an  officer  of  tlie  said  court,  and  shall  be  liable  as  sach  to  the 
control  thereof:  provided  alwaya,  that  it  shall  be  lawful  for  Oie  saM. 
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coart  to  direct  any  fee  or  remaneration  for  the  performance  of  duties 
in  getting  in  and  distributing  the  estate  of  any  insolvent  debtor,  whe- 
ther by  any  assignee  or  by  the  provisional  assignee,  in  case  of  such 
distribution  being  effected  without  the  appointment  of  any  other 
assignee,  which  shall  not  exceed  the  rate  of  five  per  centum  on  the 
sum  received  as  produce  of  such  estate. 

XLVI.  And  be  it  enacted,  That  a  copy  of  any  order  under  this  act  Certmedcopy 
Testing  the  estate  and  effects  of  any  prisoner  in  the  provisional  assignee  ^^  ^^"^  '^"^ 
of  the  estates  and  effects  of  insolvent  debtors,  or  of  the  appointment,  Zd^' ei>?^" 
under  the  provision  last  hereinbefore  contained,  of  an  assignee  or  dence. 
assignees  of  such  estate  and  effects,  such  copy  being  made  upon  parch- 
ment, and  purporting  to  have  the  certificate  of  the  provisional  assignee 
of  the  said  court,  or  his  deputy  appointed  for  that  purpose,  endorsed 
thereon,  and  to  be  sealed  with  the  seal  of  the  said  court,  shall  in  all 
courts  and  pUces,  and  without  further  proof,  be  recognised  and 
received  as  sufficient  evidence  of  such  order  and  appointment  respec- 
tively having  been  made,  and  of  the  title  of  the  provisional  assignee, 
and  of  such  other  assignee  or  assignees  respectiTely,  nnder  the  same  : 
provided  always,  that  where,  according  to  any  laws  now  in  force,  any  ProTiM  for 
conveyance  or  assignment  of  any  real  or  personal  property  of  an  insoU  registry. 
vent  debtor  would  be  required  to  be  registered,  enrolled,  or  recorded 
in  any  registry  office  in  England,  Wales,  or  Ireland,  or  in  any  registry 
office,  court,  or  other  place  in  Scotland,  or  any  of  the  dominions, 
plantations,  or  colonies  belonging  to  her  Majesty,  then  and  in  every 
such  case  such  certified  copy  as  hereinbefore  is  described  of  such  order 
under  this  act,  vesting  the  estate  and  effects  of  any  prisoner  in  the 
provisional  assignee  of  the  said  insolvent  debtors'  court,  and  a  like 
certified  copy  of  tbe  appointment  of  an  assignee  or  assignees  under 
this  act  (if  any  such  appointment  shall  have  been  made),  shall  be 
registered  in  the  registry  office,  court,  or  place  wherein  such  convey- 
ance or  assignment  as  last  aforesaid  would  require  to  be  registered, 
enrolled,  or  recorded ;  and  the  registry  hereby  directed  shall  have  the 
like  effect,  to  all  intents  and  purposes,  as  the  registry,  enrolment,  or 
recording  of  such  conveyance  or  assignment  as  last  aforesaid  would 
have  had  ;  and  the  title  of  any  purchaser  of  any  such  property  as  last 
aforesaid  for  valuable  consideration,  without  notice  of  any  such  order 
or  appointment  as  aforesaid,  who  shall  have  duly  registered,  enrolled, 
or  recorded  his  purchase-deed  previously  to  the  registry  hereby 
diiected,  shall  not  be  invalidated  by  reason  of  such  order  as  aforesaid, 
or  the  appointment  of  an  assignee  or  assignees  as  aforesaid,  or  the 
vesting  of  such  property  in  him  or  them  consequent  thereupon  respec- 
tively, unless  a  certified  copy  of  such  orders  and  a  certified  copy  of 
such  appointment,  if  any,  shall  be  registered  as  aforesaid  within  the 
times  following ;  (that  is  to  say,)  as  regards  the  United  Kingdom  of 
Great  Britain  and  Ireland,  within  two  months  after  the  date  of  such 
order  and  appointment  respectively,  and  as  regards  all  other  places, 
within  twelve  months  from  the  date  thereof  respectively. 

XLVI  I.  And  be  it  further  enacted,  That  tbe  assignee  or  assignees  Sato  of  estate 
of  the  estate  and  effects  of  any  such  prisoner  shall,  with  all  convenient  JJ^f^*^'*'.''  '° 
speed  after  his  or  their  appointment,  use  his  or  their  best  endeavours  to  me^jfjiy""' 
receive  and  get  in  the  estate  and  effects  of  such  prisoner,  and  shsll  with 
all  convenient  speed  make  sale  of  all  such  estate  and  effects ;  and  if  such 
prisoner  shall  be  interested  in  or  entitled  to  any  real  estate,  either  in 
possession,  reversion,  or  expectancy,  such  real  estate,  within  the  8pac« 
of  six  months  after  the  appointment  of  such  assignee  or  assignees,  or 
within  such  other  time  as  the  said  court  shall  direct,  shall  be  sold  by 
public  auction,  in  such  manner,  and  at  such  place  or  places,  as  shall 
thirty  days  before  any  such  sale  be  approved,  in  writing  under  their 
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bu^,  bf  the  nqor  part  in  T*lae  of  tbeendtton  of  radi  prifoner  cDtldcd 
to  the  beneflC  thereof,  who  ahall  meet  together  oa  Dotiee  of  Nch  aieetint, 
pnbliihed  fbnrteea  diji  preriooi  thocto  in  the  Lnnrfew  GaiMt,  ud 
IB  diil;  newipiper  printad  ud  poUiihed  in  Loadon  or  wtthm 


prialcd  newipeper  whidi  ihell  be  genenllT  cirenlatcd  in  or  nev  tbe 

place  where  nich  priaoiier  nnded  U  the  time  ifoienid  ;  Mud  in  ctM 

n  luj  n>ch  prlwner  ihill  be  entitled  to  tn;  oopjbold  or  cmtonuiy  OUit,  i 

d«r  or    certified  cop;  of  each  luting  Order  M  ifbreaud,  and  « like  MrtiSed 

'  npT-  copj  of  the  eppoiotment  of  inch  uiignee  or  Hrigneea  es  efonaid, 

'^1^    ihall  be  entered  on  thecoart  roll*  of  the  manor  of  irhidi  racb  copyhold 

or  ciutomarj  eatate  ihill  be  holden,  and  thereupon  it  ahall  be  Uwfol 

for  lach  aaalgoee  or  aiilgnee*  to  larrender  or  eonTey  radi  copyhold  or 

cnatoinary  eit«tB  to  an;  pnrchaier  or  pnrehaaen  of  the  aame  bom  ndli 

uaignee  or  ani^eei,  a<  the  njd  conrt  ahali  dimct ;  and  the  reata  iod 

praAla  thereof  aball  be  in  the  meantime  reoeiTed  by  loch  aarignwor 

•wiineea  for  the  benefit  of  the  crcditora  of  ancb  priioner,  withoot  ftt- 

}odice  netertheleat  to  ths  lord  or  lorda  of  the  manor  of  itkich  any  neh 

copyhold  or  caitamary  eatate  ahall  be  holden. 

itan  la       XLVIII.  And  whereaa  penoM irhoee  ertstea  may  by  ID  order  fndtr 

u  lo      thta  act  haie  been  vetted  to  the  Hid  proviiional  uaignee  may  be  entitlal 

■poial     jg  annnitlei  for  their  own  liTea.  or  other  nneertaia  iotereati,  or  to  le- 

^'^      Tenionary  or  contingent  intereati,  or  to  property  nnder  andi  dream- 

Itancea  that  the  immediate  ule  thereof  for  payment  of  their  debti  may 

be  very  pceiudieial  to  them,  and  depTiie  them  of  the  meaoi  of  nb- 

aiaienM  wblcb  tbey  migbt  otbemiae  haTe,  after  paymentoC  their  dd>t); 

■nd  It  may  be  proper  to  Mme  cuei  to  nthorin  the  raiaing  of  mooey 

by  way  of  mortpge  (or  payment  of  the  debta  or  part  of  Uia  debtt  d 

anchperaon,  Inateiid  of  aelllD|  the  property  of  auch  penon  for  that  par- 

poae :  Be  it  enacted,  That  in  all  lueh  caaea  it  ahall  be  lawftal  for  the 

Hid  conrt  to  take  into  conaidenition  all  circnmatancea  aflecting  the  pto- 

[lerty  of  any  anch  peraon  :  and  if  it  dull  appear  to  the  nJd  conrt  that 
t  would  be  reaaonable  to  make  any  special  order  touching  the  aame, 
it  ihall  be  Uwfnl  for  the  Hid  conrt  >o  to  do,  and  to  direct  that  neb 
property  u  it  may  be  eipedicnt  not  to  aeU,  or  not  to  tell  immedialelyi 
Mcordlng  to  the  profiiiona  of  thii  act,  ahall  not  be  lo  aold,  and  boB 
tine  to  time  to  order  and  direct  in  what  manner  inch  property  ifcaD 
b«  managed  for  the  benefit  of  the  cnditoia  of  aadi  peraon.  nntil  th( 
•ame  can  be  properly  aold,  or  antll  payment  of  all  anch  ciediton, 
according  to  the  proriaioni  of  thla  act,  ahall  haie  been  nude,  and  to 
make  lucb  orden  tonching  the  eale  or  diapoaition  of  anch  property  at 
to  the  add  conrt  ahall  aecm  reaaonable,  eonaidering  the  righta  of  the 
crcditora  of  auch  peraon  to  payment  of  their  demandi,  and  the  fntnre 
benefit  of  anch  peraon  after  payment  of  big  debta,  and  npon  snch  temii 
and  eonditiona  with  reapact  to  the  allowaoce  of  intemt  on  debt!  not 
bearing  interest,  or  other  drcnmatancea,  ai  to  the  Hid  conrt  ahall  Mea 
Joit ;  and  if  it  aball  appear  to  the  laid  ooart  that  the  debta  of  incfa  pa- 
•'*•  aon  otn  bo  di*ch*rg«d  by  meana  of  money  ruied  by  way  of  mortgage 
"*  on  any  property  of  anch  peraon,  inaiead  of  raiting  the  aame  by  tale,  it 
ihall  be  lawful  for  the  taid  conn  to  to  order,  and  to  gira  all  neoeatry 
dircctiona  for  inch  parpoae,  and  generally  to  direct  all  thinga  whidi  miy 
be  proper  for  the  ditcbarge  of  the  debts  of  auch  peraon  in  rsefa  manner 
aa  may  be  mott  conaittent  with  the  interettt  of  tadi  perton  in  any  ■a^ 
plna  otiuMor  her  effeoti  after  payment  of  inch  dcbca. 

XLIX.  And  be  it' enacted.  That  all  powera  vetted  in  any  nA  pri- 
oer  whoM  ettale  ihall  by  an  order  nnder  thit  act  lu*c  beet  fctted  ii 


j^  Mwer  whoM  ettale  ibaU  by 
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the  proviiioiMd  asngnee  which  fnch  prisoner  might  legally  execate  for  the  inaolvent 
his  owQ  benefit  fezoept  the  right  of  nomination  to  any  vacant  ecde-  might  have 
iiastical  benefice),  shall  be  and  are  hereby  Tested  in  the  assignee  or  hi«  ownbe^' 
assignees  of  the  real  and  personal  estate  of  snch  prisoner  by  virtae  of  neflt, 
this  act,  to  be  by  socb  assignee  or  assignees  ezecnted  for  ue  benefit 
of  all  and  every  the  creditors  of  snch  prisoner  nnder  this  act,  in  such 
manner  as  such  prisoner  might  have  executed  the  same. 

L.  And  be  it  enacted.  That  in  ail  cases  in  which  any  snch  prisoner  Where  leaee 
■hall  be  entitled  to  any  lease  or  agreement  for  a  lease,  and  his  asdgnee  or  ^^^^  ^\ 
assignees  shall  accept  the  same  and  the  benefit  thereof,  as  part  of  such  {^^^  ^^ 
prisoner's  estate  and  effects,  the  said  prisoner  shall  not  be  or  be  deemed  uable  for  the 
to  be  liable  to  pay  any  subsequent  rent  to  which  his  discliarge,  adjudicated  rent, 
according  to  this  act,  may  not  apply,  nor  be  in  any  manner  sued  after 
such  acceptance  in  respect  or  by  reason  of  any  subseqnent  non-observ- 
vanoe  or  non-performance  of  the  conditions,  covenants,  or  sgreements 
therein  contained :  provided  that  in  all  such  cases  as  aforesaid  it  sliall  Asiignees  not 
be  lawful  for  the  lessor,  or  person  agreeing  to  make  such  lease,  his  ^^eth"°t°^ 
heirs,  executors,  administrators,  or  assigns,  if  the  said  assignee  or  as-  aooept'the^ 
signees  sludl  decline,  upon  his  or  their  being  required  so  to  do,  to  lease,  the 
determine  whether  he  or  they  will  or  will  not  accept  such  lease  or  ^^^  °^7 
agreement  for  a  lease,  to  apply  to  the  said  court,  praying  that  he  or  ^^/^ 
thef  may  either  so  accept  the  same,  or  deliver  up  such  lease  or  agree* 
ment  for  a  lease,  and  the  possession  of  the  premises  demised  or  in- 
tended to  be  demised ;  and  the  said  court  shall  thereupon  make  sudi 
order  as  in  all  the  circumstances  of  the  case  shall  seem  meet  and  just, 
and  snch  order  shall  be  binding  on  all  parties. 

LI.  And  be  it  enacted.  That  it  shall  be  lawful  for  the  assignee  or  Anignecsmay 
assignees  of  any  snch  prisoner,  and  such  assignee  or  sssignees  is  and  are  *ue  io  tiieir 
hereby  empowered,  to  sue  from  time  to  time  as  there  may  be  occa-  °^°  ^^^*^  > 
sion,  in  his  or  their  own  name  or  names,  for  the  recovery,  obtaining, 
and  enforcing  of  any  estate,  effects,  or  rights  of  such  prisoner,  but  in 
trust  for  the  benefit  of  the  creditors  of  snch  prisoner,  according  to  the 
provisions  of  this  act,  and  to  give  such  discharge  and  discharges  to 
any  person  or  persons  who  sbsll  be  respectively  indebted  to  snch  pri- 
soner as  may  be  requisite  ;  and  to  make  compositions  with  any  debtors  taay  make 
or  accountants  to  such  prisoner,  where  the  same  shall  appear  neoes-  coini>aiition 
sary,  and  to  take  snch  reasonable  part  of  any  such  debts  as  can  ^'  ®  ^> 
upon  such  composition  be  gotten  in  full  discbarge  of  such  debts  and 
accounts ;   and  to  submit  to  arbitration  any  difference  or  dispute  may  tubmit 
between  snch  assignee  or  assignees  and  any  person  or  persons  for  or  diiferencee  to 
on  account  or  by  reason  of  any  matter,  cause,  or  tlung  relating  to  the  vbitratloa. 
estate  and  effects  of  such  prisoner :  provided  nevertheless,  that  no  Provlio  for 
such  composition,  or  submission  to  arbitration,  shall  be  made,  nor  ^^°fP°'  ^' 
any  suit  in  equity  be  commenced,  by  any  such  assignee  or  assignees,  ^mpMhi^^e 
without  the  consent  in  writing  of  the  major  part  in  value  of  the  ere-  and  arbitral 
ditors  of  such  prisoner,  who  shall  meet  together  pursuant  to  a  notice  tion>' 
of  such  meeting,  to  be  published  at  least  fourteen  days  before  such 
meeting  in  the  London  Gazette,  and  also  in  some  newspaper  most 
usually  circulated  in  the  neighbourhood  of  the  place  where  such  pri- 
soner had  his  or  her  last  usual  residence  before  his  or  her  imprison- 
ment as  aforesaid,  nor  without  the  approbation  of  the  said  court,  or  of 
one  of  the  commissioners  thereof. 

LII.  And  be  it  enacted.  That  all  matters  wherein  creditors  shall  Credlton  to 
vote,  or  wherein  the  assent  or  dissent  of  creditors  shall  be  exercised  J^ote  accord- 
in  pursuance  of  or  in  carrying  into  effect  this  act,  every  creditor  shall  due  to^^^ 
be  accounted  such  in  respect  of  snch  amount  only  as  upon  an  account  on  account 
fairly  stated  between  the  parties,  after  allowing  the  value  of  mortgaged  lUrijr  stated. 
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property,  and otiierradi avaflable aeoiirities md Itent,  shall appew to 
be  the  balance  due ;  and  that  all  dtipntes  ariaing  in  such  matten  eon- 
ceming  any  audi  amount  ahall  upon  application  doly  made  in  that 
bcJialf  be  examined  into  by  the  said  conrt,  or  any  commissionflr 
thereof  on  bii  circnit,  who  shall  hafe  power  to  determine  the  same, 
and  if  it  seem  fit,  to  refer  the  examination  thereof  to  an  officer  of  the 
said  court,  or  to  an  examiner  duly  appointed  in  porsoanoe  of  this  act : 
proTided  alivays,  that  the  amoant  in  respect  of  which  any  each  cr^ 
ditor  shall  TOte  in  any  soeh  matter  shall  not  be  conclnaiTe  d  the 
amoant  of  his  or  her  debt  for  any  ulterior  purposes,  in  pnrsuanee  of 
the  provisions  of  this  act. 

LIII.  And  be  it  enacted,  That  whenever  any  snch  assignee  or  at* 
signers  diall  die  or  be  removed,  or  a  new  assignee  or  aasignees  shall 
be  appointed  in  parraanoe  of  the  provisions  of  this  set,  no  action  at 
law  or  suit  in  eqnity  shall  be  thereby  abated,  bat  the  court  in  which 
any  action  or  salt  is  depending  may,  upon  tlie  suggestion  of  soch 
death  or  removal  and  new  appointment,  allow  the  name  or  names  of 
the  sorviving  or  new  assignee  or  assignees  to  be  substituted  in  tiie 
place  of  the  former ;  and  such  action  or  suit  shall  be  prosecuted  in  the 
name  or  names  of  the  said  surviving  or  new  assignee  or  asaignees, 
in  the  same  manner  aa  if  he  or  they  had  originaliy  commenced  the 
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LIT.  And  be  it  enacted.  That  if  any  such  prisoner  shall  at  the  time 
of  filing  such  petition  as  sforesaid,  whether  such  petitions  ahall  have 
been  preferred  by  himsdf  or  by  any  such  creditor  as  aforesaid,  or  at  any 
time  before  such  prisoner  shall  become  entitled  to  his  final  disdiarge  a^ 
cording  to  this  act,  have  any  government  stocks,  fundf ,  or  annuities,  or 
any  of  the  stock  of  any  public  company,  either  in  England,  Scotland,  or 
Ireland,  standing  in  his  own  name  in  hia  own  right,  it  shall  be  lawful 
for  the  said  court  for  the  relief  of  insolvent  debtors,  whenever  it  shall 
deem  fit  so  to  do,  to  order  all  persons  whose  act  or  consent  is  thereto 
necessary  to  tranifer  the  same  into  the  name  of  snch  asaignee  or  as* 
signees  as  sforesaid ;  and  all  such  persons  whose  act  or  consent  is  so 
necessary  as  aforesaid,  are  hereby  indemnified  for  all  things  done  or 
permitted  pursuant  to  soch  order. 

LV.  And  be  it  enacted.  That  nothing  in  this  act  contained  shall 
extend  to  entitle  the  assignee  or  assignees  of  the  estate  and  effects  of 
any  such  prisoner,  being  a  beneficed  clergyman  or  curate,  to  the 
income  of  such  benefice  or  corscy,  for  the  purposes  of  this  act :  pro- 
vided always,  that  it  shall  be  lawfal  for  such  assignee  or  assignees  to 
apply  for  and  obtain  a  sequestration  of  the  profits  of  any  sach  benefice, 
for  the  payment  of  the  debts  of  such  prisoner ;  and  the  order  appoint- 
ing an  assignee  or  assignees  of  such  prisoner,  in  pursuance  of  this  set, 
shall  be  a  sufficient  warrant  for  the  granting  of  such  sequestration, 
without  any  writ  or  other  proceedings  to  authorise  the  same :  and  such 
sequestration  shall  accordingly  be  isaued,  as  the  same  might  have  been 
Issued  upon  any  writ  of  levari  facias,  founded  upon  any  judgment 
against  such  prisoner. 

AKifcnees'  LVI.  And  be  it  enacted,  That  nothing  in  this  sct  contained  aball  extend 

^^^*^d*to\h'  ^  ^^^^^  (^«  assignee  or  assignees  of  the  estate  and  effects  of  any  sueh 
iiBj'or  pen-  *  P"*oncrt  being  or  having  been  an  officer  of  the  army  or  navy,  or  an 
Rian  of  naval,  officer  or  clerk,  or  otherwise  employed  or  engaged  in  the  service  of  her 
or  Majesty,  in  the  customs  or  excise,  or  any  civil  office,  or  other  departmeot 
'^^'*'  whatsoever,  or  being  or  having  been  in  the  naval  or  military  serriee  of 
the  East  India  Company,  or  an  officer  or  clerk  or  otherwise  employed  or 
engaged  in  the  service  of  the  court  of  directors  of  the  said  oompaoy»  or 
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being  otherwife  in  the  enjojment  of  any  pennon  wliBteter  under  any  de- 
partment of  her  Majesty's  govemment  or  from  the  said  coort  of  directors, 
to  the  pay,  half-pay,  laUry,  emolamentSt  or  pension  of  any  such  prisoner, 
for  the  purposes  <^  this  act :  provided  always,  that  it  shall  be  lawfnl  Portion  or 
for  the  saia  court  to  order  such  portion  of  the  pay,  half  pay,  salary,  V^J  ^  P^ 
emoluments,  or  pension  of  any  snch  prisoner,  as  on  oommnnication  obtaine?oD 
from  the  said  court  to  the  secretary  at  war,  or  the  lords  commissioners  applicatioo. 
of  the  admiralty,  or  the  commissioners  of  the  customs  or  excise,  or  the 
chief  officer  of  the  department  to  which  such  prisoner  may  bdong  or 
have  belonged,  or  under  whkh  suchpsy,  half  pay,  salary,  emoluments, 
or  pension  may  be  enjoyed  by  such  prisoner,  or  the  said  conrt  of 
directors,  he  or  they  may  respectiTeiy,  under  his  or  their  hands,  or 
under  the  hand  of  his  or  their  chief  secretary,  or  other  chief  officer  for 
the  time  being,  oonsent  to  in  writing,  to  be  paid  to  such  assignee  or 
assignees,  in  order  that  the  same  may  be  applied  in  payment  of  the 
debts  of  such  prisoner ;  and  such  order  and  consent  bemg  lodged  in 
the  office  of  her  Migesty's  paymaster-general,  or  of  the  secretary  of 
the  said  court  of  directorst  or  of  any  other  officer  or  person  appointed 
to  pay,  or  paying,  any  such  pay,  half  pay,  salary,  emoluments,  or  pen- 
sion, such  portion  of  the  said  pay,  half  pay,  salary,  emoluments,  or 
pension  as  shall  be  specified  in  sneh  order  and  consent  shall  be  paid 
to  the  said  assignee  or  assignees,  until  the  said  conrt  shall  make  order 
to  the  contrary. 

LVII.  And  be  it  enacted,  That  if  any  such  prisoner  shall,  at  the  Goods  in  po»* 
time  of  his  arrest,  or  other  commencement  of  his  imprisonment,  by  Msaion  of 
the  consent  and  permission  of  the  true  owner  thereof,  have  in  his  pos-  ^'^L*°°%V 
session,  order,  or  disposition  any  goods  or  chattels  whereof  such  pri-  wa«^r«puted 
soner  was  reputed  owner,  or  whereof  he  had  taken  upon  him  the  sale,  owner,  to  be 
alteration,  or  disposition  as  owner,  the  same  shall  be  deemed  to  be  the  deemed  Mb 
property  of  such  prisoner,  so  as  to  become  vested  in  the  provisional  P'^P^^T* 
assignee  of  the  said  court  by  the  order  made  in  pursuance  of  this  act ; 
provided  that  no  transfer  or  assignment  of  any  ship  or  vessel,  or  any  xo  sftign* 
share  thereof,  made  as  a  security  for  any  debt  or  debts,  either  by  way  meat  of 
of  mortgage  or  assignment,  duly  registered  according  to  the  provisions  gT^^r^^^ 
of  an  act  made  in  the  session  of  parliament  held  in  the  third  and  fourth  ^,  ^.j^  ^^  be  ' 
years  of  the  reign  of  his  late  Majesty  King  William  the  Fourth,  inti-  affected. 
tnled,  "  An  Act  for  the  registering  of  British  Vessels,"  shall  be  inva- 
lidated  or  affected  by  reason  of  such  poasessiony  order,  or  disposition 
of  the  same  as  aforesaid. 

LVIII.  And  be  it  enacted.  That  no  distress  or  distresses  for  rent  Diftren  not 
made  and  levied  after  the  arrest  or  other  commencement  of  the  impri-  to  be  avall- 
sonment  of  any  person  whose  estate  shall,  by  any  such  order  as  afore-  J^1^qJ°^^ 
said,  have  been  vested  in  the  provisional  assignee,  upon  the  goods  or  j«|^,  ^^1. 
effects  of  any  such  person,  shall  be  available  for  more  than  one  year's 
rent  accrued  prior  to  the  making  of  such  order,  but  that  the  landlord 
or  party  to  whom  the  rent  shall  be  due  shall  and  may  be  a  creditor 
for  the  overplus  of  the  rent  due,  and  for  which  the  distress  shall  not 
be  available,  and  entitled  to  all  the  provisions  made  for  creditors  by 
this  act. 

LIX.  And  be  it  enacted,  That  if  any  such  prisoner  shall,  before  or  Voluntary 
after  his  or  her  imprisonment,  being  in  insolvent  circnmstances,  volun-  preference 
tarily  convey,  assign,  transfer,  drarge,  deliver,  or  make  over  any  JjJJf  vow"m 
estate,  real  or  personal,  security  for  money,  bond,  bill,  note,  money,  against  as- 
property,  goods,  or  effects  whatsoever,  to  any  creditor  or  creditors,  si^ees. 
or  to  any  person  or  persons  in  trust  for,  or  to  or  for  the  use,  benefit, 
or  advantage  of  any  creditor  or  creditors,  every  such  conveyance, 
assignment,  transfer,  charge,  delivery,  and  making   over  shall  be 
deemed  and  is  hereby  declared  to  be  fraudulent  and  void  as  against 
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Saitf  not  to 
be  fttetad  by 
ilmth  or 
remoTml  of 


Wh^re  iho 
prisoner  to 
beneficially 
entitled  to 
stock,  the 
court  may 
order  a  trani* 
fer. 


property,  and  ottier  fadi  cnolsble  MCiiriliee  and  liens,  shall  mppear  to 
be  the  balance  doe ;  and  that  all  disputes  arising  in  snch  matten  oon- 
ceming  any  such  amount  shall  upon  application  dnly  made  in  that 
behalf  be  examined  Into  by  the  said  court,  or  any  commissioiier 
thereof  on  his  circuit,  who  shall  have  power  to  determine  the  samot 
and  if  it  seem  fit,  to  refer  the  examination  thereof  to  an  ofioer  of  the 
said  ooort,  or  to  an  examiner  duly  appointed  in  pursuance  of  this  aet : 
pronded  alirays,  that  the  amount  in  respect  of  which  any  such  cr»> 
ditor  shall  Tote  in  any  such  matter  shidl  not  be  condusiTe  of  the 
amount  of  his  or  her  debt  for  any  ulterior  purposes,  In  pursuance  of 
tibe  provisions  of  this  act 

LIII.  And  be  it  enacted,  Hut  whenerer  any  such  asngnee  or  aa* 
signers  shall  die  or  be  removed,  or  a  new  assignee  or  assignees  ahall 
be  appointed  in  pursuance  of  the  provisions  of  this  aet,  no  action  at 
law  or  suit  in  eq[uity  shall  be  thereby  abated,  but  the  court  in  which 
any  action  or  suit  is  depending  may,  upon  the  suggestion  of  such 
death  or  remorid  and  new  appointment,  allow  the  name  or  names  of 
the  surriving  or  new  assignee  or  assignees  to  be  substitated  in  the 
place  of  the  former ;  and  such  action  or  suit  shall  be  prosecuted  in  tlie 
name  or  names  of  the  ssid  surviving  or  new  assignee  or  assignees, 
in  the  same  manner  as  if  he  or  th^  had  origfamlly  commenced  the 
same. 

LIT.  And  be  it  enacted,  Tliat  if  any  such  prisoner  shall  at  the  time 
of  filing  sudi  petition  as  aforesaid,  whether  such  petitions  shall  have 
been  preferrea  by  himself  or  by  any  such  creditor  as  afoxeaaid,  or  at  any 
time  before  snch  prisoner  shall  become  entitled  to  his  final  discharge  ao> 
cording  to  this  act,  have  any  government  stocks,  funds,  or  annuitiea,  or 
any  of  the  stock  of  any  public  company,  dther  in  England,  Scotland,  or 
Ireland,  standing  in  lb  own  name  in  his  own  right,  it  shall  be  lawful 
for  the  said  court  for  the  relief  of  insolvent  debtors,  whenever  it  shall 
deem  fit  so  to  do,  to  order  all  persons  whose  act  or  consent  is  thereto 
necessary  to  transfbr  the  same  into  the  name  of  snch  assignee  or  as-^ 
signees  as  aforesaid ;  and  all  such  persons  whose  act  or  consent  is  so 
necessary  as  aforesaid,  are  hereby  indemnified  for  all  things  done  or 
permitted  pursuant  to  such  order. 


Assifnic«>' 
power  not  to 
extend  to  the 
income  of  a 
benetlce  or, 
curacy. 

i^equeetratioii 
of  profit  of 
ben«*rice  may 
be  obtained. 


LV.  And  be  it  enacted,  That  nothing  in  this  act  contained  shall 
extend  to  entitle  the  assignee  or  assignees  of  the  estate  and  effects  of 
any  such  prisoner,  being  a  beneficed  clergyman  or  curate,  to  the 
income  of  such  benefice  or  curacy,  for  the  purposes  of  this  act :  prch> 
Tided  always,  that  it  shall  be  lawful  for  such  assignee  or  assignees  to 
apply  for  and  obtain  a  sequestration  of  the  profits  of  any  such  benefice, 
for  the  payment  of  the  debts  of  snch  prisoner ;  and  the  order  appoint* 
ing  an  assignee  or  assignees  of  such  prisoner,  in  pursuance  of  this  aet, 
shall  be  a  snffident  wanrsnt  for  the  granting  of  audi  seqnestrationt 
without  any  writ  or  other  proceedings  to  authorise  the  same ;  and  snch 
sequestration  shall  accordingly  be  issued,  as  the  same  might  have  been 
issued  upon  any  writ  of  levari  facias,  founded  upon  any  judgment 
against  such  prisoner. 

A  Mifrnees'  LVI .  And  be  it  enacted ,  That  nothing  in  this  act  contained  shall  extend 

l^x^ud  to^th^  to  entitle  the  assignee  or  assignees  of  the  estate  and  effects  of  any  such 
)>ay^or  pen-  *  prisoner,  being  or  having  been  an  officer  of  the  army  or  navy,  or  an 
Fkin  of  oaTal,  officer  or  clerk,  or  otherwise  employed  or  engaged  in  the  service  of  her 
raiiitary,  or  Majesty,  in  the  customs  or  ezdse,  or  any  d vil  office,  or  other  department 
ciyii  otbcers.  whatsoever,  or  bdng  or  having  been  in  the  naval  or  military  service  <jf 
the  East  India  Company,  or  an  officer  or  clerk  or  otherwise  employed  Or 
engaged  in  the  service  of  the  court  of  directors  of  the  said  company,  or 
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being  otberwiie  in  tbe  enjoyment  of  any  pennon  wbateter  under  any  de- 
partment of  ber  Majesty's  goTemment  or  from  tbe  uid  oonrt  of  directon, 
to  tbe  pay,  balf-pay,  talary,  emolomentSt  or  pension  of  any  sacb  prisoner, 
for  tbe  porposes  oi  tbis  act:  provided  alway§r  tbat  it  sbali  be  lawfol  Portion  of 
for  tbe  aaid  oonrt  to  order  sacb  portion  of  tbe  pay,  balf  pay,  salary,  P^7  o'  V^ 
emoluments,  or  pension  of  any  sacb  prisoner,  as  on  oommaoication  obtained  on 
from  tbe  said  court  to  tbe  secretary  at  war,  or  tbe  lords  commissioners  application. 
of  the  admiralty,  or  tbe  commissioners  of  tbe  eostoms  or  eiciiie,  or  tbe 
cbief  officer  of  tbe  department  to  wbich  sacb  prisoner  may  belong  or 
bave  belonged,  or  under  whicb  sacb  pay,  balf  pay,  salary,  emoluments, 
or  pension  may  be  enjoyed  by  sucb  prisoner,  or  tbe  said  court  of 
directors,  be  or  tbey  may  respectively,  nnder  bis  or  tbeir  bands,  or 
under  tbe  band  of  bis  or  tbeir  cbief  secretary,  or  other  chief  officer  for 
tbe  time  being,  conaent  to  in  writing,  to  be  paid  to  sacb  assignee  or 
assignees,  in  order  tbat  tbe  same  may  be  applied  in  payment  of  the 
debts  of  such  prisoner ;  and  sucb  order  and  consent  bemg  lodged  in 
tbe  office  of  ber  Mqesty's  paymaster>general,  or  of  tbe  secretary  of 
tbe  said  court  of  directors*  or  of  any  other  officer  or  person  appointed 
to  pay,  or  paying,  any  such  pay,  balf  pay,  salary,  emoloments,  or  pen- 
sion, each  portion  of  tbe  said  pay,  half  pay,  salary,  emolaments,  or 
pension  as  shall  be  specified  in  such  order  and  conseat  shall  be  paid 
to  the  said  assignee  or  assignees,  ontil  tbe  said  court  shall  make  order 
to  the  contrary. 

LVII.  And  be  it  enacted,  Tliat  if  any  snch  prisoner  shall,  at  tbe  Gooda  in  pos- 
time  of  bis  arrest,  or  other  commencement  of  his  imprisonment,  by  MMtion  of 
the  consent  and  permission  of  the  true  owner  thereof,  have  in  bis  pos*  ^*^"^fV 
session,  order,  or  disposition  any  goods  or  chattels  whereof  such  pri-  wa/reputed 
soner  was  reputed  owner,  or  whereof  be  had  taken  upon  him  the  sale,  owner,  to  h» 
alteration,  or  disposition  as  owner,  the  same  shall  be  deemed  to  be  the  de<>ined  hla 
property  of  sacb  prisoner,  so  ss  to  become  vested  in  tbe  provisional  P'^P«^7* 
assignee  of  the  said  court  by  the  order  made  in  pursuance  of  this  act ; 
provided  tbat  no  transfer  or  assignment  of  any  ship  or  vessel,  or  any  No  attign» 
■hare  thereof,  made  as  a  security  for  any  debt  or  debts,  either  by  way  ment  of 
of  mortgage  or  assignment,  duly  registered  according  to  the  provisions  3^j^^^^^ 
of  an  act  made  in  the  session  of  parliament  held  in  the  third  and  fourth  ^^  ^^^  ^^  ^w  ' 
years  of  the  reign  of  his  late  Majesty  King  William  the  Fourth,  inti-  affected, 
tuled,  *'  An  Act  for  the  registering  of  British  Vessels,"  shall  be  inva- 
lidated or  affected  by  reason  of  such  possessioni  order,  or  disposition 
of  the  same  as  aforesaid. 

LYIII.  And  be  it  enacted,  That  no  distress  or  distresses  for  rent  Diitren  not 
made  and  levied  after  tbe  arrest  or  other  commencement  of  the  impri-  to  be  avaii- 
Bonment  of  any  person  whose  estate  shall,  by  any  sucb  order  as  afore-  j£^'|^^J°^''* 
said,  have  been  vested  in  the  provisional  assignee,  upon  the  goods  or  year's  rent, 
effects  of  any  sacb  person,  shall  be  available  for  more  than  one  year's 
rent  accrued  prior  to  tbe  making  of  such  order,  but  that  the  landlord 
or  party  to  whom  the  rent  shall  be  due  shall  and  may  be  a  creditor 
for  the  overplus  of  the  rent  due,  and  for  which  the  distress  shall  not 
be  available,  and  entitled  to  all  (he  provisions  made  for  creditors  by 
this  act. 

LIX.  And  be  it  enacted,  That  if  any  sucb  prisoner  shall,  before  or  Voluntary 
after  bis  or  her  imprisonment,  being  in  insoUent  circnmstances,  volun-  preference 
tarily  contey,  assign,  transfer,  cbarge,  deliver,  or  make  over  any  ^^^^  void°L 
estate,  real  or  personal,  security  for  money,  bond,  bill,  note,  money,  against  as- 
property,  goods,  or  effects  whatsoever,  to  any  creditor  or  creditors,  signees. 
or  to  any  person  or  persons  in  trust  for,  or  to  or  for  the  usci  benefit, 
or  advantage  of  any  creditor  or  creditors,  every  such  conveyance, 
assignment,   transfer,  charge,  delivery,  and  making   over  shall  be 
deemed  and  is  hereby  declared  to  be  fraudulent  and  void  as  against 


14  AppemSix  to  Part  II.         [I  4^2  Viet. 


the  pnmrioDtl  or  otiier  aidgiiee  or  Mrifneei  of 
pointed  under  this  act:  provided  alwayi,  that  no  racb 
avigiiBent,  tzantfer,  charge,  deliTerj,  or  makiiig  over  ahall  be 
daened  frandoleiit  and  void  anleiB  made  within  three  BonAa  beHore 
the  commencesnent  of  inch  impriaonment,  or  with  the  Tiew  or  intcn- 
tioBy  by  the  party  ao  conveying,  aaaigning,  tranaferring,  cbargiDg,  deli- 
vering,  or  making  over,  of  petitioning  tba  aaid  court  for  hia  diaehnige 
from  coatody  on£r  this  act. 

LX.  And  whereaa  an  act  paaaed  in  the  tiiird  year  of  the  rdgn  of  hia 
en^^^T*  ^'^  ^<d«s^  ^^  Geoige  the  Foorth,  intitnkd,  "An  Act  for  pceventi^ 
•tf.  ffTf tgwciw  Fnnda  upon  Crediton  by  secret  Warrants  of  Attorney  to  eODfeaa 
of  imoivvnts.  Judgment :"  And  whereaa  it  ia  expedient  to  extend  the  pioil«Mua  of 
snch  act :  Be  it  therefore  enacted,  That  the  laat-mentknied  act  afasll 
extend  to  the  provisional  or  otlier  assignee  or  assignres  of  evoy  pri> 
soner  whose  estate  shall  after  the  expiration  of  twenty-one  daya  next 
after  his  execution  of  such  warrant  of  attorney,  or  giving  of  rndi 
eognovit  actionem  as  therein  mentioned,  be  vested  in  the  provisfoasl 
assignee  of  tiie  said  court  for  the  relief  of  insolvent  debtoit  by 
virtue  id  this  act,  as  if  the  last-mentioned  act  had  been  expraariy 
herein  enacted ;  and  everv  such  warrant  of  attorney,  and  jodgmeul 
and  execution  thereon,  and  every  such  cognovit  actionem,  and  judg- 
ment entered  up  thereon,  and  execution  taken  out  on  aoch  judgaaent, 
as  are  dedared  by  the  last-mentioned  act  to  be  fraudulent  and  'void 
against  the  assignees  mentioned  therein,  shall  be  deemed  equally  frandu- 
loit  and  void  against  the  provinonal  or  other  assignee  or  assignees  of 
such  prisoner,  appointed  under  this  act,  and  such  provisional  or  other 
atsignee  or  assignees  shall  be  entitled  to  recover  back  and  reoeivey  for 
the  use  of  the  creditors  of  aoch  prisoner,  all  and  every  the  monies 
levied  and  effects  seised  under  or  by  virtue  of  any  such  judgment  or 
execution. 

Wamntor        LXI.  And  be  it  further  enacted,  That  in  all  cases  where  any  priaoaer 
^^^l*^  whose  estate  shaU  have  been  vested  in  the  said  provisional  aasSgnee 
tSiMm  nouo  ^»>^'  ^^  set  *1>*U  have  executed  any  warrant  of  attorney  to  confess 
be  aetcdnpnn  judgment,  or  shall  have  given  any  cognovit  actionem,  or  bill  of  aale, 
agaJiMt  fiMdi  whether  for  a  valuable  oonsideFation  or  otherwise,  no  person  ahall,  after 
aficrMailfl^  the  commencement  of  the  imprisonment  of  such  prisoner,  avsil  himaelf 
prifonnMnt.    ^  herself  of  any  execution  iasued  or  to  be  issued  upon  any  judgaaent 
obtained  or  to  be  obtained  upon  such  warrant  of  attorney  or  cugnofit 
actionem,  or  of  such  bill  of  sale,  either  by  seiture  and  aale  of  Um 
property  of  such  prisoner,  or  any  part  thereof,  or  by  aale  of  audi  pro- 
perty theretofore  seised,  or  any  part  thereof,  but  that  any  person  or 
persons  to  whom  any  sum  or  sums  of  money  shall  be  due  in  respect  of 
any  such  warrant  of  attorney  or  cognovit  actionem,  or  of  snch  bill 
of  sale,  shall  and  may  be  a  creditor  or  creditora  for  the  aame  under 
this  act. 

AMlfDees  to  LXII.  And  be  it  farther  enacted,  That  the  said  proviaional  assignee 
fli«Mcouata.  gyji  |^^p  goeount  from  day  to  day,  the  same  to  be  of  record  in  the 
said  court,  of  all  monies  received  and 'paid,  and  of  everything  done  by 
him  and  under  him,  in  the  matter  of  every  estate  of  any  anch  priaoner 
vested  in  him,  and  shall  make  oath  of  the  truth  of  every  aoch  aooount 
as  often  as  he  shall  be  duly  required  so  to  do ;  and  that  every  other 
assignee  of  any  such  estate  at  the  end  of  three  months  at  the  faitiiest 
from  the  time  of  his  appointment,  or  sooner  if  the  said  court  ahall  direct, 
and  so  from  time  to  time  aa  occasion  shall  require  or  the  aaid  oouit 
shall  direct,  shall  moke  up  an  account  of  such  estate,  and  make  oath 
in  writing,  before  any  person  beforo  whom  affidavits  are  by  thia  act 
directed  to  be  sworn,  that  anch  account  contains  a  fair,  just,  and  par- 
ticular account  of  the  esUte  and  effecta  of  such  prisoner  got  in  by  or 
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for  toeh  un^ee,  and  of  all  payments  neoeaaarily  made  or  deducted 
therefrom,  and  of  all  ezpeoaea  Bought  to  he  allowed  in  respect  thereof, 
up  to  the  time  of  filing  such  account,  or  to  some  ulterior  time,  if  need 
he ;  which  account  to  sworn,  together  with  a  minute  concerning  the 
prohahle  assets  of  the  estate  (if  any),  shall  be  filed  with  the  proper 
officer  of  the  said  court,  and  thereupon  and  at  the  time  of  so  filing  tiie 
same  appointment  shall  be  made  for  the  examination  of  such  accounts, 
and  for  taxation  of  all  costs  and  charges  claimed  by  such  assignee ;  and  Aeeoants  to 
examination  shall  be  had  of  the  proceedings  of  the  said  pronsional  ^  edited, 
assignee,  or  of  any  other  assignee  or  assignees,  as  the  case  may  be,  and 
of  all  the  matters  of  his  or  their  account,  by  the  court  or  a  commia- 
iloner  thereof,  or  an  examiner  duty  appointed,  before  any  such  assignee 
shall  proceed  to  a  diyidend  ;  and  if  upon  such  examination  there  shall  l>«btf  to  be 
appear  to  be  in  the  hands  of  such  assignee  or  assignees  any  balance  J^^^^q^ 
wherewith  a  diTidend  may  be  made,  pnxxedings  shall  be  had  forthwith  mule, 
under  the  direction  of  the  said  court  for  making  such  dividend,  and 
also,  when  it  shsU  appear  necessary,  for  correcting  and  ascertaining 
the  list  of  creditors  entitled  to  receiTo  the  same  ;  and  notice  of  any 
meeting  ordered  to  be  held  for  such  aacertaining  of  debta  or  for  decla- 
ring dividend  thereupon,  or  for  both  purposes,  shall  be  given  fur  such 
time  and  place  and  in  such  manner  as  the  said  court  ahall  at  any  time 
or  in  any  case  direct ;  and  in  case  such  dividend  shall  be  made  before  Howdiridend 
adjudication  shall  have  been  made  with  respect  to  such  prisoner  as  ^  ^  roaOM. 
hereinafter  provided,  the  same  shsU  be  made  amongst  the  creditors  of 
such  prisoner  who  ihall  prove  their  debts  in  pursuance  of  sny  order  of 
the  said  court  to  be  made  in  that  behalf;  and  in  case  such  dividend 
ahall  be  msde  after  such  adjudication,  the  same  shall  be  made  amongst 
the  creditors  of  such  prisoner  whose  debts  shall  be  admitted  in  his  or 
her  schedule  so  sworn  to  as  hereinafter  directed,  and  amongst  such 
other  creditors  (if  any)  who  shall  prove  their  debts  in  manner  afore- 
said, in  proportion  to  the  amount  of  the  debta  so  proved,  and  so 
admitted  and  proved  respectively,  as  the  case  may  be :   provided  Ooon  majr 
always,  that  if  any  such  prisoner,  creditor,  or  assignee  shall  object  in  ^^^|^ 
whole  or  in  part  to  aoy  debt  tendered  to  be  so  proved  ss  aforesaid,  or  to  ciaLis. 
any  debt  mentioned  in  the  achedule  of  such  prisoner,  or  if  any  person 
whose  demand  is  stated  in  such  schedule,  but  is  not  admitted  therein 
to  the  extent  of  such  demsnd,  shall  claim  to  be  admitted  as  a  creditor 
for  the  whole  of  such  demand,  or  for  more  thereof  than  is  so  admitted, 
the  said  objections  and  claims  shall,  upon  application  duly  made,  be 
examined  into  by  the  said  court,  or  a  commissioner  thereof,  on  his 
circuit ;  and  the  said  court  or  commissioner  may,  if  it  shall  seem  fit, 
refer  the  examination  of  the  same  to  an  officer  of  the  said  court,  or  to 
an  examiner  duly  appointed  in  pursuance  of  this  act ;  and  the  said 
court  or  commissioner,  and  such  officer  or  examiner  to  whom  such 
reference  shall  have  been  made,  shsll  have  fall  power  for  the  purpose 
aforesaid  to  require  and  compel  the  production  of  all  books,  papers, 
and  writings  which  may  be  necessary  to  be  produced,  as  well  by  the 
person  claiming  such  debt  as  by  such  prisoner,  or  his  or  her  assignee 
or  Bsaignees,  creditor  or  creditors,  and  to  examine  all  such  persons  and 
their  witnesses  upon  oath,  as  the  nature  of  the  case  may  require,  and 
to  take  all  other  measures  necessary  for  the  due  investigation  of  such 
objections  and  claims ;  and  the  decision  of  the  said  court  or  commis* 
sioner  thereupon  shall  be  conclusive  with  respect  to  the  title  of  any  such 
creditor  or  creditors  to  his,  her,  or  their  share  of  such  dividend  under  the 
provisions  of  such  act :  provided  always,  that  if  in  any  case  it  shall  appesr 
expedient  that  the  proof  of  any  debt  or  debts  should  be  required  to  be 
made  at  any  earlier  or  other  period  than  as  aforesaid,  it  shall  be  lawful  at 
any  time  for  the  said  court,  by  notice  as  may  be  directed  in  that  behalf,  to 
cause  all  or  any  of  the  creditors  to  prove  their  debts  in  such  manner  as 
the  said  court  or  a  commissioner  Uiereof  shall  require,  and  to  decide  upon 
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toch  debts,  md  tbe  ligbti  to  receive  divideiidf  tberrapon,  and  to  do  all 
tbingt  reqnifite  tbereto,  u  aforeteid. 

If  prlMnar  or  LXIII.  And  be  itfortber  enacted,  Tbat  in  case  such  piiioner,  or  any 
^^'dim  of  ^  or  ^  crediton,  or  tbe  said  court  sball  at  any  time  be  diaaatisfied 
tufled  with  ^^  ^^  Aoooont  of  any  ancb  aaaignee  or  aaaigoeea  ao  rendered  apon  oath 
Mtignee'i  no-  M  aforeaaid,  and  it  aball  appear  to  the  aaid  conrt  tbat  the  matteraof  aacb 
Bocoant  require  a  f oiler  or  farther  examination ;  or  in  caae  any  aacb 
aaaignee  or  aaaigneea  aball  neglect  to  render  such  aooount,  or  aball  neglect 
to  diapoae  of  the  property  or  collect  tbe  effecta  of  aacb  prisoner,  or  aball 
in  any  manner  waate  or  miamanage  tbe  eatate  or  effecta  of  ancb  priaoner, 
or  neglect  to  make  a  doe  diatribntion  thereof,  it  8bali;be  lawful  for  tbe 
laid  conrt  to  reqaire  aucb  aaaignee  or  aaaigneea  to  render  ancb  account  on 
oath  aa  ia  directed  by  thia  act,  if  not  before  rendered,  and  for  tbe  aaid 
court  or  any  commiaaioner  thereof  on  bia  circuit  to  examine  or  farther 
eiamtne  any  account  ao  rendered,  and  to  inquire  into  any  watte,  mi§- 
management,  or  neglect  of  tbe  eatate  and  effecta  of  ancb  priaoner,  and, 
if  it  ahail  aeem  fit,  to  order  that  it  aball  be  referred  to  an  oiBcer  of  tbe 
said  court,  or  to  an  examiner  doly  appointed  in  purauanoe  of  thia  act, 
to  inveatigate  tbe  accounta  of  aucb  aaaignee  or  aaaigneea  ao  rendered  aa 
aforeaaid,  together  with  all  mattera  brought  forward  in  objection 
thereto,  and  to  examine  into  tbe  truth  thereof,  and  to  report  tbereon 
to  the  aaid  conrt  or  commiaaioner ;  and  it  aball  and  may  be  lawfal  for 
tbe  aaid  court  or  commiaaioner,  or  aucb  officer  or  examiner,  upon  anch 
reference  aa  aforeaaid,  to  require  and  compel  tbe  production  of  all 
booka,  papera.  and  writings  neoeaaary  for  aucb  purposea,  and  to  summon 
aU  parties  before  him  or  them,  and  to  examine  all  partiea  and  their 
witnesses  on  oath,  as  the  caae  may  reqaire ;  and  the  aaid  court  or  com- 
miaaioner aball  and  may  take  all  aucb  meaaurea  aa  aball  be  neceaaary 
for  the  compelling  of  the  rendering  of  ancb  account  and  for  tbe  due 
inveatigation  thereof,  and  aball  have  power  to  disallow  any  charge  or 
chargea  in  aucb  account  which  it  shall  appear  to  tbe  aaid  conrt  or 
commiaaioner  ought  not  in  faimeaa  to  be  flowed,  and  to  aacertain  tlie 
produce  of  tbe  estate  and  effecta  of  any  such  priaoner  to  be  dirided 
among  his  or  her  creditors,  and  to  direct  tbe  diatribution  thereof,  and 
to  take  all  aucb  meaaurea  and  make  such  ordera  aa  aball  be  neoeaaary 
for  compelling  tbe  proper  diapoaition  and  distribution  thereof,  and  to 
award  coata  againat  any  of  the  partiea  aa  juatice  aball  require ;  and 
tbat  if  it  aball  appear  to  the  aaid  court  or  commiaaioner  upon  any 
examination  of  the  mattera  of  account  that  any  aucb  aaaignee  or 
aasignees  shall  have  wilfully  retained  in  bis  or  their  hands,  or  otherwise 
employed  for  bis  or  their  own  benefit,  any  aum  or  auma  of  money,  part 
of  or  being  tbe  produce  of  such  estate  or  effects,  tbe  aaid  court  or 
commissioner  sball  have  power  and  authority  to  order  such  assignee 
or  assignees  to  be  charged  in  his  or  their  accounts  with  the  estate  of 
such  prisoner  with  such  sum  or  sums  of  money  as  aball  be  equal  to  tbe 
amount  of  interest,  computed  at  a  rate  not  exceeding  twenty  pounds 
per  centum  per  annum,  on  all  auma  of  money  appearing  to  tbe  aaid 
court  or  commiaaioner  to  be  ao  retained  or  employed  by  him  or 
them  for  the  time  or  timea  daring  which  be  or  they  aball  have  ao 
retained  or  employed  the  aame ;  and  tbe  aaid  court  aball  in  pup- 
auance  of  aucb  order  charge  aucb  aaaignee  or  aaaigneea  in  their 
accounta  with  such  aum  or  auma  of  money  accordingly ;  and  tbe 
deciaiona  of  the  aaid  court  or  commiaaioner  upon  all  auch  matters 
aball  be  final  andconcluaive. 

▲$sign66ito  .^^^^*  ^^^  ^  it  further  enacted.  That  in  all  casea  where  anj 

pay  un-  dividend  or  dividenda  have  remained  in  tbe  bands  of  any  assignee  or 

ItenSThito^*'  ■"'«"**■  fo*"  ^^  8P*ce  of  twelve  months  next  foUowing  tbe  declaring 

court.  thereof,  such  dividend  or  dividends  shall  be  paid  by  such  assignee  or 
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airifiiees  into  the  faid  ocmrt,  to  be  pUoed  to  the  credit  of  the  proper 
party  or  parties  in  that  behalf  under  inch  eitate :  provided  always, 
that  it  shall  be  lawfiil  for  the  said  court  or  a  commissioner  thereof  at 
any  time,  although  locfa  twelTC  months  may  not  have  eipired,  if  it 
shall  seem  fit,  to  direct  that  all  unpaid  and  unclaimed  diTidenda* 
together  with  the  balance  remaining  m  the  hands  of  any  assignee  or 
assignees,  shall  be  paid  forthwith  into  the  said  court  to  the  credit 
of  Uie  said  estate  or  of  the  particular  creditors  thereof,  aa  the  case 
maybe. 

LXV.  And  be  it  fhrther  enacted,  lliat  in  case  any  assignee  of  the  Coart  nmy 
estate  and  effects  of  any  such  prisoner  so  appointed  as  aforesaid  shall  remore  as- 
be  unwilling  to  act,  or  in  case  of  the  death,  incapacity,  disability,  ^IS^^^^ 
misconduct,  or  absence  from  the  realm  of  any  such  assignee,  or  other  M>ijnw». 
cause  of  un^tness  appearing  to  the  said  court,  it  shall  be  lawftil  to  and 
for  any  creditor  or  creditors  of  such  prisoner  to  apply  to  the  said  court 
to  sppoint  a  new  assignee  or  assignees  with  like  powers  and  authoritiea 
as  are  given  by  this  act  to  the  assignee  or  assignees  hereinbefore  men* 
tioned;  and  that  the  said  court  shall  have  power  to  remove  such 
assignees,  and  to  appoint  such  new  assignee  or  assignees,  and  to 
eompel  any  assignee  who  shall  be  removed,  and  the  heira,  executors, 
or  administrators  of  any  deceased  assignee,  to  account  for  and  deliver 
up  to  the  said  court,  or  as  the  said  court  shall  order,  all  such  estate 
and  effects,  books,  papers,  writings,  deeds,  and  other  evidencea  relating 
thereto  aa  shall  remain  in  his  or  their  hands,  to  be  applied  for  the 
purposes  of  this  act;  and  the  decision  of  the  said  court  in  the  mattera 
aforesaid  shall  be  final  and  conclusive ;  and  from  and  immediately 
after  such  appointment  of  a  new  assignee  or  sssignees,  and  by  virtue  of 
the  order  of  the  said  court  in  that  behalf,  all  the  estete,  effects,  rights, 
and  powers  of  such  prisoner  vested  in  any  such  former  assignee  or 
assignees  shall  become  and  the  same  are  hereby  vested  in  such  new 
assignee  or  assignees  without  any  assignment  or  conveyance  executed 
in  Uiat  behalf;  and  every  sueh  removal  and  appointment  shall  be  What  shall  tw 
entered  of  record  in  the  said  court,  and  such  notice  thereof  shall  be  •▼idcmw  <if 
published  as  the  said  court  shall  at  any  time  direct ;  and  proof  of  such  j^^'^^im^. 
removal  and  appointment  so  entered  of  record  as  aforesaid  shall  be 
received  by  soch  certified  copy  thereof  as  is  hereinbefore  directed  to  be 
received  as  proof  of  such  order  and  appointment  as  aforesaid  made  in 
pursuance  of  this  act 

LXYI.  And  be  it  Airther  enacted.  That  in  case  any  assignee  or  other  Court  may 
person  shall  disobey  any  rule  or  order  of  the  said  court  duly  made  ^^''|^ 
by  the  said  court  for  enforcing  the  purposes  and  provisions  of  this  flie"![^oanto 
act,  or  made  and  entered  into  by  the  consent  of  such  assignee  or  and  other 
other  person  for  carrying  into  effect  the  purposes  and  provisions  of  oootempu. 
this  act,  it  shall*  and  may  be  lawftil  for  the  said  court  to  order  the 
person  so  offending  to  be  arrested  and  committed  as  for  a  contempt 
of  the  said  court  to  the  prison  of  the  Queen's  Bench,  or  to  the 
common  gaol  of  any  county,  dty,  or  place  where  he  or  ^e  shall  be, 
or  where  he  or  she  shall  usuaUy  reside,  there  to  remain  without  bail  or 
mainprise  until  such  person  shall  have  fulfilled  the  doty  required  by 
the  said  recited  aeteor  this  act,  or  until  the  said  court  shsll  make  order 
to  the  contrary :  prorided  always,  that  nothing  herein  conteined  shall  ProTiao. 
authorise  a  commissioner  of  the  ssid  court  acting  out  of  court  upon 
summons  to  commit  any  person  for  disobedience  of  any  order  of  the 
said  court,  or  of  any  commissioner  thereof. 

LXVII.  And  be  it  ftirther  enacted.  That  all  enactmento  and  provi-  Prorisloro 
sions  in  this  act  conteined  concerning  the  appointment  and  removal  of  eonMmiug 
assignees,  and  otherwise  oonoeroing  assignees,  and  oonoemhig  debte  ^^(LTicc 
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to  extend  to  ud  diYidcndt,  nd  the  management  and  oontral  of  the  eatatoa  of  iaaol- 
««e^now  of  Tent  dditon,  ahall  be  deemed  to  extend  to  all  caaea  whiefa  dudl  be  of 
record  in  the  aaid  eonrt  for  tbe  relief  of  inaolTont  debton  at  tfie 
commencement  of  thia  aet  aa  well  aa  to  caaea  ariaing  anbacqnentl^ 
thereto. 
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LXVIII.  And  whereaa  it  may  often  happen  that  aome  intereat  in 
landa  and  tenementa  haa  or  may  become  Teated  in  the  proriaional 
aaaignee  of  the  aaid  court  for  the  relief  of  inaolvent  debton  wineh 
mppeara  to  be  of  no  Taloe  to  eraditora,  bat  nerertlieleaa  it  may  be  ren- 
aonable  and  eipedient  that  the  prori^onal  aaaignee  ahoold  make  or 
join  in  makuig  aome  conveyance  or  aaaignment  of  the  aame»  and  that 
the  aame  ahoold  be  done  without  the  expeoae  attending  adicitiaeawntn 
and  meetinga  of  creditors,  aa  hereinbefore  deacribed  in  certun  caaea  s 
Be  it  therefore  enacted,  That  it  ahall  be  lawful  for  the  aaid  ooort,  at  any 
time  after  the  day  gasetted  for  the  bringing  up  of  any  priaoner  to  bio 
dealt  with  aooordlng  to  the  proviaiona  of  thia  act,  if  no  penon 
or  peraona  other  than  the  lud  proTiaional  aaaignee  ahall  have  been 
appointed  aaaignee  or  aaaigneea  of  hia  eatate  and  dfecta,  and  if  it  ahaU 
appear  lit,  npon  aneh  notice  given  by  advertiaement  or  otherwiae  to 
the  creditora,  or  any  of  them,  aa  the  aaid  court  ahaU  in  any  caae  direct, 
to  order  Uie  aaid  proviaional  aaaignee  to  make  or  join  in  making  any 
oonveyanee  or  aaaignment  of  any  each  intereat  aa  to  the  aaid  oonit  may 
appear  jnat  and  reaaonable ,  withont  obaerving  the  providona  of  tfala 
aet  aa  to  the  aale  of  mJ  property  by  the  proviaional  or  other  aawignfiea 
of  the  eatatea  of  inaolvent  deotora. 

LXIX.  And  be  it  enacted,  that  every  priaoner  whoae  estate  diall  by 
an  order  to  be  made  under  thia  act  be  veated  in  the  proviaional 
aaaignee  of  the  aaid  court  for  the  relief  of  inaolvent  debtora  (whether 
npon  hia  own  petition  or  on  the  petition  of  any  anch  creditor  aa 
aforeaaid)  ahall,  within  the  apace  of  fourteen  daya  (a)  next  after  aadi 
order  shidl  have  been  made,  or  next  alter  notice  in  writing  of  aooh 
order  having  been  made  ahall  have  been  given  to  him,  in  caae 
iuch  order  ahall  not  have  been  made  on  hia  own  petition,  or  within 
auch  further  time  aa  the  aaid  court  ahall  think  reaaonable,  deliver  in  to 
the  aaid  court  a  achedole,  containing  a  full  and  fair  deacription  of  aoch 
priaoner,  aa  to  hia  name  or  namea,  trade  or  tradea,  profeaaion  or 
profeiaiona,  together  with  the  laat  uaual  place  of  abode  of  aoch  priaoner, 
and  the  pUoe  or  placea  where  he  haa  reaided  during  the  time  when  hia 
debta  were  contracted ;  and  alao  a  full  and  true  deacription  of  alldebCa 
doe  or  growing  due  firom  auch  prisoaer  at  the  time  of  making  audi 
order,  and  of  all  and  every  person  and  peraona  to  whom  anch  priaoner 
ahall  be  indebted,  or  who  to  hia  knowledge  or  belief  ahall  cUim  to  be 
hia  creditors,  together  with  the  nature  and  amount  of  anch  debta  and 
daima  reapectivdy,  diatioguiahing  such  aa  ahali  be  ad«iitted  from  woA 
aa  ahall  be  disputed  by  sudi  priaimer ;  and  also  a  full,  true,  and  perfect 
account  of  all  the  eatate  and  effecta  of  such  priaoner,  red  and  peraonal, 
in  possession,  reversion,  remainder,  or  expectancy ;  and  also  of  all 
placea  of  benefit  or  advantage  held  by  auch  priaoner,  whether  the 
emolumenta  of  the  aame  ariae  from  fixed  sdariea  or  from  leea  or  other- 
wiae i  and  alao  of  all  penaiona  or  allowancea  of  the  aaid  priaoner,  in 
poaaeaaion  or  reversion,  or  bdd  by  any  other  peraon  or  peraona  Ibr  or 
on  behalf  of  the  add  priaoner,  or  of  and  from  which  the  add  priaoner 
derivea  or  may  derive  any  manner  of  benefit  or  advantage ;  and  alao  of 
all  righta  and  powera  of  any  nature  and  kind  whatsoever,  which  sneh 
prisoner,  or  any  other  person  or  persona  in  truat  for  audi  priaoner,  or 
for  hia  uae,  benefit,  or  advantage,  in  any  manner  whataoever,  ahall  be 
adaed  or  poaaeaaed  of,  or  intereated  in,  or  entitled  unto,  or  which  aneh 
priaoner,  or  any  «ther  peraon  or  penons  in  trust  for  him,  or  for  hk 
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benefit,  ihall  have  any  power  to  dispose  of,  charge,  or  eierciae  for  the 
benefit  or  adTantage  of  racb  priaoner ;  together  with  a  fall,  tme,  and 
perfisct  account  of  all  the  debts  at  the  time  of  making  inch  order  dne 
or  growing  dae  to  such  priaoner,  or  to  any  person  or  persons  in  tmst 
for  him,  or  for  lus  benefit  or  advantage,  either  solely  or  jointly  with 
any  other  person  or  persons,  and  the  names  and  places  of  abode  of  the 
several  perMns  from  whom  such  debts  shall  be  doe  or  growing  due,  Fitr  general 
and  of  tne  witnesses  who  can  prove  such  debts,  so  ftur  as  sndi  prisoner  l>akmce 
can  set  forth  the  same ;  and  the  said  schedole  shall  also  contain  a  f^^  ^'^* 
balance  sheet  of  so  mndi  of  the  receipts  and  expenditures  of  snch  sthedtOtand 
prisoner,  and  of  the  items  composing  the  same,  as  shall  be  at  any  time  general  ha^ 
reqnired  by  the  said  court  in  that  behalf ;  and  also  shall  folly  and  Umee  sheet 
tnuy  descnbe  the  wearing  apparel,  bedding,  and  other  neceasaries  of  ^^  ^F^ 
Buch  prisoner,  and  his  or  her  family,  and  the  working  tools  and  ^H^*  ^ 
implements  of  such  prisoner,  not  exceeding  in  the  whole  the  valoe  of  Far^tmen- 
twenty  pounds,  which  may  be  excepted  by  such  priaoner  from  the  tarp  of  e^ 
operation  of  this  act,  together  with  the  ▼alnes  of  such  excepted  articles  cepted  arti- 
respectively ;  and  the  said  schedule  shall  be  lubscribed  by  such  prisoner,  fo'lj^)^ 
and  shall  forthwith  be  filed  in  the  said  court,  together  with  all  books,  cTLlTi' ». 
papers,  deeds,  and  writings  in  any  way  rdating  to  snch  prisoner's  ^^  fiied  with 
estate  or  effects,  in  his  or  her  possession,  or  under  his  or  her  custody  boolu  and 
or  oontroL  l»pert. 

LXX.  And  be  it  enacted,  That  the  said  court  for  the  relief  of  Coart  to  ap- 
insoWent  debtors  shall  forthwith,  after  such  schedule  shall  have  been  l^^^,^^ 
filed  as  aforesaid  in  the  said  court  by  any  snch  prisoner,  appoint  a  ^^neMobe 
time  and  place  for  such  prisoner  to  be  brought  up  before  such  court  hrooKfat  op. 
or  a  commissioner  thereof  on  his  circuit,  or  justices  of  the  peace,  as 
hereinafter  mentioned,  to  be  dealt  with  according  to  the  provisions  of  Form,  4, 
this  act ;  and  the  time  so  appointed  shall  in  no  case  be  more  than  pot, 
ftmr  calendar  months  after  the  date  of  such  appointment ;  and  where 
such  prisoner  shall  be  in  any  gaol  within  the  counties  of  Middlesex  or 
Surrey,  or  the  city  of  London,  or  borough  of  Southwark,  the  said 
court  shall  order  such  prisoner  to  be  brought  before  the  said  court ; 
and  where  any  such  prisoner  shall  be  in  any  other  gaol  in  England  or  Manner  of 
Wales,  except  in  the  town  of  Berwick>upoo-Tweed,  the  said  court  procmdinic 
ihaU  order  such  prisoner  to  be  brought  before  one  of  the  commissioners  ^^^^^ 
of  the  said  court,  proceeding  on  his  circuit  at  such  assize  or  other  town  cirenlt. 
or  place  within  the  county  or  county  of  a  city  or  town  wherein  such 
saol  ahall  be  situate,  as  may  be  directed  by  the  order  of  the  said  court 
m  that  behalf ;  and  where  any  such  prisoner  shall  be  in  any  gaol  with^ 
in  the  town  of  Berwick-upon-Tweed,  the  said  court  ahall  order  such 
prisoner  to  be  brought  before  the  justices  of  the  peace  for  the  said 
town  in  open  court  at  their  general  or  general  quarter  sessions  of  the 
peace  or  at  some  adjournment  thereof. 

LXXI.  And  be  it  enacted.  That  the  said  court  for  the  relief  of  Notice  to  be 
insolvent  debtors  shall  cause  notice  of  the  making  every  such  vesting  {{l^^^* 
order  as  aforeaaid,  and  the  filing  of  every  such  schedule,  and  of  the  tdrwUsed. 
time  and  place  so  as  aforesaid  appointed  for  such  prisoner  to  be  j^f,!^,^  9] 
brought  up,  to  be  given,  by  such  means  as  the  said  court  shall  direct,  ^^t,       '    ' 
to  thd  crediitor  or  creditors  at  whose  suit  any  such  prisoner  shall  be 
detained  in  custody,  or  the  attorney  or  agent  of  such  creditor  or 
creditors,  and  to  the  other  creditors  named  in  the  schedule  of  such 
prisoner,  and  resident  within  the  United  Kingdom,  and  whose  debts 
shall  amount  to  the  sum  of  five  pounds,  and  to  be  inserted  in  the 
London  Gazette,  and  alio,  if  the  said  court  shall  think  fit,  in  the 
Edinburgh  and  Dublin  Gasettes,  or  either  of  them,  and  also  in  such 
other  newspaper  or  newspapers  as  the  said  court  shall  direct. 
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At  tlM  time  LXXII.  And  be  it  enacted.  That  vpon  nich  priaoner  beinf  brought 
^[^^V^Jh.  np  at  aforeaaid,  the  said  oonrt  or  commiaaioner  or  joaticea  ahall 
to^tM  ex-"  examine  into  the  ichedale  of  every  anch  prisoner  so  brongfat  before 
amined.  the  said  coort,  commissioner,  or  jostices  npon  the  oath  of  each 
Creditor*  prisoner,  and  of  anch  parties  and  other  witnesaea  aa  the  aaid  eoart  or 
maj  oppoM  oommisaioner  or  juatioea  shall  think  fit  to  examine  thereiqion ;  and 
priaoner'f  dit-  in  oase  each  notice  aa  the  said  court  ahall  direct  ahall  have  been  given 
*^^**9^'  hj  any  creditor  of  his  intention  to  oppose  anch  priaoner'a  diadmrge, 

JtuU,  SI,  1. 1,  ^  giuii  \f^  lawful  both  for  the  aaid  creditor  and  any  other  of  the  credi- 
^*^  '  tors  of  snch  prisoner,  and  notwithstanding  anch  creditor  or  creditors 

may  have  petitioned  for  and  obtained  anch  veating  order  aa  aforesaid, 
to  oppose  snch  prisoner's  discharge,  and  for  that  porpoae  to  pnt  snch 
questions  to  such  prisoner,  and  examine  anch  witneaaeay  aa  the  said 
court,  or  commiaaioner,  or  justices  shall  think  fit  touching  the  matters 
contained  in  anch  schedule,  and  touching  such  other  mattera  aa  the 
said,  court,  or  commiaaioner,  or  juatices  shall  be  of  opinion  that  it 
may  be  fit  and  proper  to  inquire  into  in  order  to  the  due  execution  of 
this  act ;  but  no  creditor  shall  examine  or  oppose  the  discharge  of  anch 
prisoner  until  he  shall  make  oath  or  affidavit  of  his  debt,  or  otherwise 
give  satisfactory  proof  of  his  right  to  oppose  such  prison^a  discharge. 
Hearing  mar  U  required  so  to  do  by  such  prisoner ;  and  that  in  case  the  aaid  court, 
be  adjoarned.  q^  commissioner,  or  justices  shall  entertain  any  doubt  touching  any 
Form,  14,      matter  alleged  against  such  prisoner  at  such  hearing  to  prevent  his  or 
P***^'  her  discharge,  or  otherwise  touching  the  schedule  or  the  examination 

Muh, «,  1.8.  of  audi  prisoner,  or  it  sbidl  appear  that  amendment  is  necessary  to  be 
made  of  anch  sdiedule,  or  in  case  such  prisoner  shall  refnae  to  be 
aworn,  or  shall  not  answer  upon  oath  to  the  satisfaction  of  the  said 
court,  or  commissioner,  or  justices,  it  shall  be  lawful  for  the  aaid  court, 
or  oommisaioner,  or  justices  to  adjourn  the  hearing  and  examination 
of  such  prisoner,  and  of  witnesses  thereupon,  to  some  future  sitting  of 
the  said  court,  or  oommissioner,  or  justices,  or  to  some  future  circuit 
to  be  made  by  one  of  the  said  commissioners,  or  to  some  future  general 
or  general  quarter  or  adjourned  sessiona,  as  the  case  may  be ;  and  in 
every  such  case  snch  prisoner  shall  npon  such  adjournment  remain  in 
custody,  and  shall  and  may  be  again  brought  up,  and  snch  hearing  and 
examination  be  further  proceeded  in,  aa  often  as  to  the  said  court,  or 
commiasioner,  or  justices  shall  seem  fit :  provided  always,  that  when 
any  such  hearing  shall  be  adjourned  by  the  aaid  court  generally,  or  by 
such  commissioner  or  justices,  to  some  future  circuit  or  to  some  future 
sessions  as  aibreaaid,  the  said  court  shall  and  may,  npon  the  ^plica- 
tion of  snch  prisoner,  to  be  made  within  such  time  aa  the  said  court 
•hall  direct,  order  the  said  priaoner  to  be  brought  up  for  hearing  ac- 
cordingly ;  and  such  notice  thereof  shall  be  given,  and  to  anch  parties, 
aa  the  said  court,  or  commissioner,  or  justices  shall  direct. 

AAdariu  LXXIII.  Provided  always,  and  be  it  further  enacted,  That  where 

ol^ed  in^     tny  prisoner  whose  usual  place  of  abode  at  or  lately  before  hia  or  her 

oppoeltioBto  imprisonment  waa  otherwise  than  in  Middlesex,  Surrey,  London,  or 

priiooer'adla.  Southwark  aforesaid,  shall  be  so  brought  before  the  said  court  for  the 

SygJ"^*^  relief  of  insolvent  debtora,  it  shall  be  Uwful  for  the  said  court  to 

receive  the  affidavits  of  any  creditor  or  creditora,  or  other  person  or 

persons  not  resident  within  Middlesex,  Surrey,  London,  or  Southwark 

aforesaid,  in  opposition  to  the  discharge  of  such  prisoner  under  this 

act ;  and  alao,  if  such  court  shall  think  fit,  to  permit  interrogatories  to 

be  filed  for  the  examination  or  cross-examination  of  any  person  making 

or  joining  in  such  affidavits,  and  to  adjourn  the  bearing  and  examine 

tion  of  such  prisoner  until  such  interrogatories  shall  be  fully  answered 

to  the  satisfaction  of  the  said  court ;  and  where  any  prisoner  ahall  be 

brought  before  any  commissioner  of  the  said  court  on  his  circuit,  or 
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before  any  such  jottiees  as  aforesaid,  at  their  sessions  aforesaid,  and 
the  usual  place  of  abode  of  such  prisoner  at  or  lately  before  his  or  her 
imprisonment,  shall  have  been  other  than  in  the  county  or  riding 
where  such  prisoner  shall  be  brought  up,  it  shall  be  lawftil  for  su<£ 
commissioner  or  justices  to  receive  the  affidavits  of  any  creditor  or 
creditors,  or  other  person  or  persons  not  resident  within  the  county 
or  riding  where  such  prisoner  shall  be  brought  up,  in  opposition 
to  the  discharge  of  such  prisoner  under  this  act,  and  also,  if  such 
commissioner  or  justices  shall  think  fit,  to  permit  interrogatories  to  be 
filed  for  the  examination  or  cross-examination  of  any  person  making 
or  joining  in  such  affidavits,  and  to  adjourn  the  hearing  and  examina- 
tion of  such  prisoner,  until  such  interrogatories  shall  be  fully  answered 
to  the  satisfaction  of  the  said  commissioner  or  justices. 

LXXIV.  Provided  always,  and  it  is  hereby  enacted,  That  at  such  Schedule  and 
hearing  or  adjourned  hearing  it  shall  be  lawful  for  ttxe  said  court,  or  P'^'oner'a  ac- 
commissioner,  or  justices,  if  it  shall  appear  fit,  upon  application  made  be  referred'to 
by  some  creditor  or  creditors,  and  supported  by  oath  or  affidavit,  to  an  officer  of 
order  that  it  shall  be  referred  to  an  officer  of  the  said  court,  or  to  an  the  court,  or 
examiner  duly  appointed  according  to  the  provisions  of  this  acti  to  ^«mi^ii^«'> 
investigate  the  accounts  of  such  prisoner,  and  to  examine  into  the  der  prisoue'r' 
truth  of  his  schedule,  and  to  report  thereon  to  the  said  court,  or  com-  to  attend, 
missioner,  or  justices  ;  and  that  the  said  court,  or  commissioner,  or  Fomt,  5, 
justices  may  at  such  hearing  proceed  on  the  other  matters  in  opposi-  pott. 
tion  to  the  discharge  of  such  prisoner,  or  may,  if  it  shall  appear  just 
and  reasonable  so  to  do,  forthwith  adjourn  t)ie  hearing  thereof  until 
such  officer  or  examiner  shall  have  made  his  report ;  and  that,  upon 
such  reference  being  made  as  aforesaid,  it  shall  be  lawAil  for  such 
officer  or  examiner  to  order  the  attendance  of  such  prisoner  as  often  as 
such  officer  or  examiner  shall  think  fit ;  and  the  prisoner  mentioned  in 
such  order  shall  be  accordingly  carried  before  sach  officer  or  examiner,  for 
which  such  order  shall  be  a  sufficient  warrant;  and  the  keeperof  the  prison 
or  his  deputy  so  carrying  any  prisoner  before  such  officer  or  examiner, 
shall  receive  for  the  same  the  sum  of  ten  shillings,  and  no  more,  to  be 
paid  by  the  person  or  persons  at  whose  requisition  the  said  reference 
shall  have  been  had ;  and  such  officer  or  examiner  shall  and  may,  under  Officer  and 
such  reference,  administer  oaths  and  examine  all  witnesses  and  parties  examiner 
upon  their  oaths  touching  all  matters  relating  thereto :  provided  always,  ^^V  ^^°'*' 
that  no  keeper  of  any  prison  shall  be  required  or  compelled  to  carry  ^'  ^ 
any  prisoner  a  greater  distance  than  two  miles  from  his  prison  to  or 
before  such  officer  or  examiner,  except  that  the  keepers  of  prisons  in 
Middlesex  and  London,  and  of  the  prisons  of  the  Queen's  Bench  and 
Marshalsea,  and  in  Horsemonger-lane,  and  of  and  in  the  borough  of 
Southwark,  shall  carry  their  prisoners  before  such  officer  at  the  said 
court,  or  at  such  other  place  within  the  bills  of  mortality  as  the  said 
court  shall  direct ;  and  that  in  all  cases  where  such  reference  shall  court  maj 
have  been  made  as  aforesaid  it  shall  be  lawful  for  the  aaid  court,  or  order  ex. 
commissioner,  or  justices,  if  just  cause  shall  appear,  to  order  all  the  p^n^^  of  re- 
fees  and  expenses  of  such  reference,  paid  by  any  creditor  or  creditors,  ^S^t^^ 
to  be  repaid  to  him,  her,  or  them  out  of  the  first  money  received  by  iDnoireot'e 
the  provisional  or  other  assignee  or  assignees  of  such  prisoner  from  or  «tate. 
by  his  estate  or  effects. 

LXXV.  And  be  it  enacted.  That  after  such  examination  of  any  such  Conrt,  ate, 
prisoner  as  hereinbefore  directed,  it  shall  be  lawful  at  such  hearing  or  may  adjudge 
adjourned  hearing  as  aforesaid  for  the  said  court,  or  commissioner,  or  5J*jJj!^®'  ***, 
justices,  upon  such  prisoner's  swearing  to  the  truth  of  his  schedule  from  custody , 
and  executing  such  warrant  of  attorney  as  is  hereinafter  directed,  to  and  entitled  ' 
adjudge  that  such  prisoner  shall  be  discharged  from  custody  and  en-  to  ^e  benefit 
tiUed  to  the  benefit  of  this  act,  at  such  time  as  the  said  court,  or  com-  ^^^  ^*' 
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Fonu,  16,  minioiier,  or  jotiioet  shall  direct,  in  pnrsoiBoe  of  the  provirioiit  here- 
ir,  jMff.  inafter  oontaioed  in  that  behalf,  as  to  the  aereral  debts  and  mms  of 
monej  dae  or  claimed  to  be  doe  at  the  time  of  making  aach  ▼eating 
order  aa  aforesaid  from  sqch  prisoner  to  the  several  persons  named  in 
his  schedule  as  creditors,  or  claiming  to  be  creditors,  for  the  same  ro- 
spectiTely,  or  for  which  snch  persons  shall  have  given  credit  to  snch 
prisoner  before  the  time  of  making  snch  vesting  order  as  aforesaid, 
and  which  were  not  then  payable,  and  as  to  this  claims  of  all  other 
persons,  not  known  to  snch  prisoner  at  the  time  of  snch  a4iadiGation, 
who  may  be  indorsees  or  holders  of  any  negotiable  secarity  set  forth 
in  such  schedule  so  sworn  to  as  aforesaid. 

Court  may  LXXVI.  And  be  it  enacted.  That  in  all  cases  where  no  cause  shall 

^«^  ^  *ppc  to  the  contrary  it  ahall  be  lawful  for  the  said  court,  or  oommis- 

^^1^^^;*  sioner,  or  justicos,  socording  as  shall  seem  fit,  to  adjudge  diat  such 

with,  or  not  prisoner  shall  be  so  discharged,  and  so  entitled  as  aforesaid  forthwith, 
lat«r  than  tiz  or  so  soon  aa  such  prisoner  shall  have  been  in  custody  at  the  suit  of 

thTfiU*  ^^  ^'^^  ^^  "'^^'^  ^'       pemns  as  to  whose  debts  and  daima  snch  discharge 

the  pet?ion.  ^  ^  a4)udicated,  for  such  period  or  periods,  not  exceeding  six  mon£s 

Forms,  18,*  ii^  the  whole,  ss  the  said  court,  or  commissioner,  or  justices  shall 

10,  to, SI,  direct,  to  be  computed  from  the  making  of  snch  vesting  order  as 

pot'  aforesaid. 

In  eertain  LXXVII.  And  be  it  enacted.  Thai  in  case  it  shall  ^ipear  to  the 

c**^  ^^J^      aaid  court,  or  commissioner,  or  justices  that  such  prisoner  haa  Irandii- 
^^^If^'^'    lently,  with  intent  to  conceal  the  state  of  hia  affaire  or  to  defeat  tho 
period  not      objecta  of  this  act,  destroyed  or  otherwise  wilfolly  prevented  or  pur- 
later  than       poeely'withheld  the  production  of  any  books,  papers,  or  writings  rskt- 
ftom  dS"     ^^  ^  '^^  ^^  ^  affairs  aa  are  subject  to  investigation  under  this  act, 
tioaiiSr*  *      ^^  ^^  ^'  caused  to  be  kept  false  books,  or  made  folae  entriea  in,  or 
withheld  entries  from,  or  wilfully  altered  or  falsified  any  such  books. 
Forms,  10^     pspers,  or  writings,  or  that  snch  prisoner  has  fraudulently,  with  intent 
ss,  post.        of  diminishing  the  sum  to  be  divided  among  hia  creditors,  or  of  giving 
an  undue  preference  to  anj  of  the  aaid  craditora,  dischsrged  or  oon- 
oealed  any  debt  due  to  or  niom  the  said  prisoner,  or  made  away  with, 
charged,  mortgaged,  or  concealed  any  part  of  his  property,  of  what 
kind  soever,  either  before  or  sfter  the  commencement  of  his  or  her 
imprisonment,  then  it  shall  be  lawful  for  the  aaid  court,  or  commis- 
sioner, or  justices  to  acyudge  that  such  prisoner  shall  be  ao  discharged, 
and  so  entitled  u  aforesaid,  so  soon  as  he  shall  have  been  in  custody 
at  the  suit  of  some  one  or  more  of  the  persons  as  to  whose  debts  and 
claims  snch  discharge  is  so  adjudicated,  for  such  period  or  periods,  not 
exceeding  three  yesrs  in  the  whole,  as  the  said  court,  or  commissioner, 
or  justices  shall  direct,  to  be  computed  aa  aforesaid. 

In  other  LXXVIII.  And  be  it  enacted,  That  in  caae  it  shall  appear  to  the 

Sanef  fe^  said  court,  or  commissioner,  or  justices,  that  such  prisoner  shall  have 
tobe  at  uy    contracted  any  of  his  or  her  debts  fraudulently,  or  by  means  of  a 
period  not      breach  of  trust,  or  by  mesns  of  false  pretences,  or  without  hsving  had 
later  than       gQj  reasonable  or  probable  expectation  at  the  time  when  oontraoted  of 
from'peU-      P'7^  ^  same,  or  shall  have  fraudulently,  or  by  means  of  false  pr»> 
turning.         tences,  obtained  the  forbearance  of  any  of  his  debts  by  any  of  hia 
Forms,  XQ,    creditors,  or  shall  have  put  any  of  his  creditors  to  any  nnnnreaisry 
SI,  f»,post.  expense  by  any  vexations  or  frivolous  defisnoe  or  delay  to  any  suit  lor 
recovering  any  debt  or  sum  of  money  due  from  such  prisoner,  or  shall 
be  indebted  for  damages  recovered  in  any  action  for  criminal  conver- 
sation with  the  wife  or  for  seducing  the  daughter  or  servsnt  of  the 
plaintiff  in  such  action,  or  for  breach  of  promise  of  marriage  made  to 
the  plaintiff  in  such  action,  or  for  damages  recovered  in  sny  action  for 
>  malicious  prosecution,  or  for  a  libel,  or  for  slander,  or  in  any  oth^r 
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action  for  a  malidous  injury  done  to  the  plaintiff  therein,  of  in  anj 
action  of  tort  or  trespasa  to  the  person  or  property  of  the  plaintiff 
therein,  where  it  shall  appear  to  the  satisfoction  of  the  said  court  that 
the  injury  complained  of  was  malidona,  then  it  shall  be  lawftd  for  such 
court  or  commissioner,  or  justices,  to  adjudge  that  such  prisoner  shall 
be  so  discharged  and  so  entitled  as  aforesaid,  forthwith,  except  as  to 
inch  debt  or  debts,  sum  or  sums  of  money,  or  damsges  aa  aboTC  men- 
tioned ;  and  as  to  such  debt  or  debta,  sum  or  sums  of  money,  or 
damages,  to  adjudge  that  such  prisooer  shall  be  so  discharged,  and  so 
entitled  aa  aforesaid,  aa  soon  as  he  shall  haTC  been  in  custody,  at  the 
auit  of  the  person  or  persons  who  shall  be  creditor  or  creditors  for  the 
same  respectively,  for  a  period  or  periods  not  exceeding  two  years  in  ^ 

the  whole,  as  the  said  court  or  commissioner  or  justices  shall  direct,  to 
be  computed  as  aforesaid. 

LXXIX.  And  be  it  enacted,  lliat  the  discharge  of  any  prisoner  so  IHiebarga 
adjudicated  aa  aforesaid  shall  and  may  extend  to  all  prooesa  issuing  m>7  extend 
from  any  court-,  for  any  contempt  of  any  court,  ecdesiaatical  or  civil,  ^n^^^tn 
for  nonpayment  of  money  or  of  costs  or  expenses  in  any  court,  code-  non-paTment 
aiastical  or  civil,  and  that  in  such  case  the  said  disc^rge  shall  be  dmoiuyi 
deemed  to  extend  also  to  all  costs  which  such  prisoner  would  be  liable  «r  ' 

to  pay  in  consequence  or  by  reason  of  such  contempt,  or  on  purging 
the  same ;  and  that  every  discharge  so  adjudicated  as  aforesaid,  as  to  and  to  eottt 
any  debt  or  damages  of  any  creditor  of  such  prisoner,  shall  be  deemed  J'fjf'^  ^^ 
to  extend  also  to  all  costs  incurred  by  such  creditor  before  the  filing  of  ^m^iIo  ^ 
such  prisoner's  schedule,  in  any  action  or  suit  brought  by  such  creditor  taxation, 
againat  such  prisoner  for  the  recovery  of  the  same ;  and  that  all  persona 
as  to  whose  demands  for  any  such  oosts,  money,  or  expenses  as  afore- 
said any  such  person  shall  be  so  adjudged  to  be  discharged  shall  be 
deemed  and  taken  to  be  creditors  of  such  prisoner  in  respect  thereof^ 
and  entitied  to  the  benefit  of  all  the  provisions  made  for  creditors  by 
thia  act,  subject  nevertheless  to  such  ascertaining  of  the  amount  of  the 
said  demands  aa  may  be  had  by  tsxation  or  otherwise,  and  to  auch 
examination  thereof  as  ia  herein  provided  in  reapect  of  all  claims  to 
a  dividend  of  such  insolvent's  estate  and  effectti 

LXXX.  And  be  it  enacted.  That  the  discharge  of  any  such  pri-  Diicharge 
■oner  so  adjudicated  aa  aforesaid,  shall  and  may  extend  to  any  sum  |^^„^^*:. 
and  sums  of  money  which  shall  be  payable,  by  way  of  annuity  or  ^^  ^  ^^^ 
otherwise,  at  any  foture  time  or  times,  by  virtue  of  any  bond,  cove-  of  annuity, 
nant,  or  other  securities  of  any  nature  whatsoever,  and  that  every  ^* 
person  and  persons  who  would  be  a  creditor  or  creditors  of  such  pri- 
soner for  sudi  sum  or  eums  of  money,  if  the  same  were  presentiy  due, 
shall  be  admissible  as  a  creditor  or  creditors  of  such  prisoner  for  the 
Talne  of  such  sum  or  sums  of  money  so  payable  as  aforesaid,  which 
value  the  said  court  shall,  upon  application  at  any  time  made  in  that 
behalf,  ascertain,  regard  being  had  to  the  original  price  given  for  such 
sum  or  sums  of  money,  deducting  therefrom  such  diminution  in  the 
value  thereof  aa  shall  have  been  caused  by  the  lapse  of  time  since  the 
grant  thereof  to  the  time  of  making  such  vesting  order  as  aforesaid ; 
and  such  creditor  or  creditors  shall  be  entitied  in  respect  of  such  value 
to  the  benefit  of  all  the  provisiona  made  for  creditora  by  this  act, 
without  prejudice  nevertheless  to  the  reapectiye  securities  of  such  ere* 
ditor  or  creditors,  excepting  as  respects  such  prisoner's  discharge  under 
this  act. 

LXXXI.  And  be  it  enacted,  That  in  aU  snch  cases,  where  it  sh^  ^SSi^Jf^- 
be  adjudged  tiiat  any  such  prisoner  shaU  be  so  diachar j^  and  so  entl-  J^;;™'^ 
tied  as  aforesaid  at  some  future  period,  it  shaU  be  Uwful  for  the  said  ^e  conflned 
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ooart  or  commiiiioner  or  justices,  if  it  shall  nem  fit.  to  direct  that 
such  prisoner  shall  be  confined  daring  any  such  period  within  the  wills 
of  the  prison,  and  not  within  any  rules  or  liberties  thereol. 

LXXXII.  And  be  it  enacted.  That  whenerer  any  creditor  or  cre- 
ditors opposing  any  sach  prisoner's  discharge  shall  prove  to  the  ntis- 
faction  of  the  said  court  or  commissioner  or  justices  that  such  priaooer 
has  done  or  committed  any  act  for  which,  upon  such  adjudication  u 
aforesaid,  he  may  be  liable  to  remain  in  such  custody  as  aforesaid  for 
a  period  not  exceeding  three  years,  to  be  computed  as  aforessid,  the 
said  court  or  commissioner  or  justices  shall  adjudge  the  taxed  costs  of 
such  opposition  to  be  paid  to  such  opposing  creditor  or  creditors  out 
of  the  estate  and  effects  of  such  prisoner,  by  his  or  her  assigncie  or  as- 
signees, before  any  dividend  made  thereof;  and  in  all  other  cases  of 
opposition  to  a  prisoner's  dischsrge  being  substantiated  or  effiBCtoal,  it 
shall  be  lawful  for  the  said  court  or  commissioner  or  justices  to  adjudge 
in  like  manner,  if  it  shall  seem  fit ;  and  that  in  case  it  shall  appesr  to 
the  said  court  or  commissioner  or  justices  that  the  opposition  of  any 
creditor  to  any  such  prisoner's  disdkarge  was  frivolous  and  vexatious, 
it  shall  be  lawful  for  the  said  court  or  commissioner  or  justices  to 
award  such  costs  to  such  prisoner  as  shall  appear  to  be  just  and  ressoo- 
able,  to  be  paid  by  the  creditor  or  creditors  making  auoh  opposLtiou, 
whidi  shall  be  paid  aooordingly. 

LXXXIII.  And  be  it  enacted,  Tliat  where,  upon  any  prisoner  be- 
ing brought  up  before  the  said  court,  or  a  commissioner  thereof  on  his 
circuit,  any  such  adjudication  shall  have  been  made  as  aforesaid  by  the 
said  court  or  commissioner,  order  shall  be  made  aooordingly  by  the  said 
oonrt  or  commissioner,  in  pursuance  of  such  adjudication,  and  the  said 
court  or  commissioner  shall  also  issue  a  warrant  or  warrants  to  the 
gaoler  accordingly  ordering  the  dischaige  of  such  prisoner  from  custody 
as  to  the  detainers  under  which  he  or  she  shall  then  be  confined,  or 
which  shall  be  lodged  against  him  or  her  before  he  or  she  shall  be  out 
of  custody,  the  same  being  for  debts  in  respect  of  which  such  adjudioa- 
cation  sluJl  have  been  made;  and  where,  upon  any  such  prisoner 
being  liTOUght  up  before  such  justices  as  aiforesaid  any  such  adjudica- 
tion as  aforesaid  ahall  have  been  made  by  such  justices,  the  said  jua^ 
tioes  shall  forthwith  certify  such  adjudication  to  tlie  said  court,  where- 
upon the  said  court  shsll  order  that  such  prisoner  shall  be  dischsiged 
from  custody,  and  entitled  to  the  benefit  of  this  act,  according  to  such 
adjudication,  at  the  period  or  periods  expressed  therein,  and  shall  order 
such  costs  to  be  paid  as  shall  have  been  adjudged  by  the  said  justices 
in  pursuance  of  the  provisions  of  this  act,  and  shall  issue  a  warrmt  or 
warrants  to  the  gaoler  accordingly,  ordering  the  discharge  of  sach 
prisoner  from  custody  as  to  the  detainers  under  which  he  shall  then  be 
confined,  or  which  shall  be  lodged  against  him  beforo  he  shall  be  out 
of  custody,  the  same  being  for  debts  in  respect  of  which  such  adjudi- 
cation shall  have  been  made ;  and  that  every  such  order  of  a4JudicBtion 
shall  take  effect  as  from  the  day  on  which  the  adjudication  ahall  have 
been  made  in  that  behalf;  and  that  every  such  adjudication,  and  cer- 
tificate thereof  and  order  thereupon,  may  be  made  without  specifying 
therein  any  such  debt  or  debts,  or  sum  or  sums  of  money,  or  daims  as 
aforesaid,  or  naming  therein  any  such  creditor  or  creditors  as  afore- 
said, excepting  so  far  as  shall  be  necessary  in  any  esse  in  order  to  dis- 
tinguish between  the  creditors  as  to  whom  any  such  prisoner  may  be 
adjudged  to  be  so  disdiarged  and  entitled  as  aforesaid  f(Kthvrith,  and 
the  creditors  as  to  whom  he  may  be  adjudged  to  be  so  disdiarged  and 
entitled  at  some  future  period ;  provided  nevertheless,  that  in  all  cases 
the  detainer  or  detainers,  vrith  raspect  to  which  any  such  prisoner  shall 
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have  been  adjadged  to  be  dbcharged  ont  of  cnstodj,  he  being  then  in 
Giutody  thereupon,  ihall  be  specified  in  the  warrant  of  the  said  court  or 
oommiiisioner,  to  be  deUvered  to  the  gaoler  in  that  behalf. 

LXXXIV.  And  be  it  enacted,  That  where  it  shall  appear  to  the  Abjudication 
■aid  court,  commissioner^  or  justices  at  any  such  hearing  as  aforesaid  ^^y  ^  con- 
of  any  such  prisoner  that  certain  mttters  or  things  ought  to  be  per-  o^^i^caset. 
formcwi  by  or  on  behalf  of  such  prisoner  before  he  is  intended  to  be 
actually  discharged  from  custody,  but  that  ncTertheless  it  is  expedient 
not  to  adjourn  the  hearing  of  the  case  absolutely  to  some  future  ooca* 
aion,  without  the  opportunity  of  such  discharge  being  sooner  had  by 
doing  sach  things  as  aforesaid,  it  shall  be  lawfnl  for  the  said  court, 
commissioner,  or  jostices  to  pronounce  adjudication  without  their  issu- 
ing the  order  and  warrant  pursuant  thereto ;  and  that  such  adjudica- 
tion may  be  directed  to  be  conditional  on  the  performance  of  such 
matters  or  things  as  aforesaid ;  and  that  on  the  nonperformance  thereof 
the  hearing  of  such  case  shall  stand  acyoumed  according  to  the  direc- 
tion made  in  that  behalf. 

LXXXV.  ProTided  always,  and  be  it  enacted,  That  in  all  cases  Where  adju- 
where  it  shall  hare  been  adjudged  that  any  such  prisoner  shall  be  so  <i|caUon  is  a 
discharged,  and  so  entitled  as  aforesaid,  at  some  future  period,  such  f„J^^^!  V^ 
prisoner  shall  be  subject  and  liable  to  be  detained  in  prison,  and  to  be  the  priMner 
arrested  and  charged  in  custody  at  the  suit  of  any  one  or  mora  of  his  may  be  de- 
or  her  creditors  with  respect  to  whom  it  shdl  have  been  so  a4judged  ^°^  or  ;:> 
at  any  time  before  such  period  shall  haye  arrived,  in  the  same  manner  tm^t^^ 
as  he  would  have  been  subject  and  liable  thereto  if  this  act  had  not  riod  anivoi. 
passed :  provided  neverthelsss,  that  when  such  period  shall  have  arrived 
such  prisoner  shall  be  entitled  to  the  benefit  and  protection  of  this  act, 
notwithstanding  that  he  may  have  been  ont  of  actual  custody  during  all 
or  any  part  of  the  time  subsequent  to  such  adjudication,  by  reason  of 
such  prisoner  not  having  been  arrested  or  detained  during  such  time  or 
any  part  thereof. 

LXXXVI.  And  be  it  enacted,  That  in  all  cases  where  such  prisoner  Court  may 
shall,  upon  such  adjudication  as  aforesaid,  be  liable  to  further  im- <>'d«i' detain- 
prisonment  at  the  suit  of  his  creditor  or  creditors,  or  any  or  either  of  [o'paTDrirn- 
them,  it  shall  be  lawfnl  at  any  time  for  the  aaid  court,  on  the  applica-  er  a  sttm  not" 
tion  of  such  prisoner,  to  order  the  creditor  or  creditors  at  whose  suit  exceeding 
he  shall  be  so  imprisoned  to  pay  to  such  prisoner  such  sum  or  sums  of  ^°^  shillings 
money,  not  exceeding  the  rate  of  four  shillings  by  the  week  in  the  ^  ^ 
whole,  at  such  times  and  in  such  manner  and  in  such  proportions  as 
the  said  court  shall  direct,  and  that  on  failure  of  payment  thereof,  as 
directed  by  the  said  court,  the  said  court  shall  order  such  prisoner  to 
be  forthwith  discharged  from  custody  at  the  suit  of  the  creditor  or 
creditors  so  failing  to  pay  the  same. 

» 

LXXXVI  I.  And  be  it  enacted,  That  before  any  such  acyudication  Beforv  a4jn- 
shall  be  made  with  respect  to  any  such  prisoner  the  said  court  or  com-  dication  pri- 
missioner  or  justices  shall  require  such  prisoner  to  execute  a  warrant  "o°er  *hall 
of  attorney  to  authorise  the  entering  op  of  a  judgment  against  such  ^Qt  ofattor- 
prisoner  in  some  one  of  the  superior  courts  at  Westminster,  in  the  ney  to  con- 
name  of  the  assignee  or  assignees  of  such  prisoner,  or  of  such  pro-  f^>*  Judgment 
visional  assignee,  if  no  other  assignee  shall  have  been  appointed  and  ^'Jcbts"  n' 
shall  have  accepted  such  office,  for  the  amount  of  the  debts  stated  ic  Kbedule. 
the  schedule  of  such  prisoner  so  sworn  to  as  aforesaid  to  be  due  or  p^,.,,.  |k 
claimed  to  be  due  frpm  such  prisoner,  or  so  much  thereof  as  shall  ^osr. 
appear  at  the  time  of  executing  such  wamnt  of  attorney  to  be  due  and 
unsatisfied }  and  any  such  warrant  of  attorney  is  hereby  declared  not 
to  be  within  the  meaning  of  the  said  act  passed  in  the  Uurd  year  of  tlM 
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reign  of  his  late  Majesty  King  George  the  Fooith,  nor  shaD  it  be 
s&rj  that  the  same  shoakl  be  ezecnted  in  the  prese&oe  of  an  attorney 
for  such  prisoner  according  to  the  proTiBon  hereinbefore  in  that  bdialf 
contained  ;  and  the  order  of  the  said  oonrt  for  entering  np  sndi  jndg* 
ment  shall  be  a  sufficient  authority  to  the  proper  officer  for  entering  np 
the  same,  and  such  judgment  shall  have  the  force  of  a  reoognianoe ; 
Court  may      and  if  at  any  time  it  shall  appear  to  the  satisfoction  of  the  said  eonrt 
UoTto  b^^^  ^'^^  "^  prisoner  is  of  abiUty  to  pay  such  debts  or  any  part  theraof, 
uven  oat       ^^  ^^^^  ^^  i'  d^^d,  leaving  assets  for  that  purpoee,  the  aaui  court  may 
thereupon,      permit  ezecntion  to  be  taken  out  upon  such  judgment,  for  such  sum 
when  inMiU     of  money  as  under  all  the  circumstances  of  the  case  the  said  oonrt  dwU 
ahHitT'toMT  ^''^^f  >u<^^  '^°>  to  be  distributed  rateably  amongst  the  creditors  of 
or  i»  dead,    '  such  prisoner  according  to  the  mode  hereinbefore  directed  in  the  case  of  n 
leaving aaseta.  dividend  made  after  adjudication ;  and  such  further  proceediDgi  rikaU 
and  may  be  had  upon  audi  judgment  as  may  seem  fit  to  the  discretioii 
of  the  said  court  from  time  to  time  until  the  whole  of  the  debta  due  to 
the  several  persons  against  whom  such  discharge  shall  have  been  ob- 
tained shall  be  folly  paid  and  satisfied,  together  with  such  costs  as  the 
NofHTire  f^ias  said  court  shall  think  fit  to  award  ;  and  no  scire  focias  ahall  be  necea* 
necesMxy.       sary  to  revive  such  judgment  on  account  of  any  lapae  of  time,  but 
execution  shall  at  all  times  issue  thereon  by  virtue  of  the  order  of  the 
If  application  Mid  conrt  :  provided  always,  that  in  case  any  such  application  against 
ii  ill-founded  sny  such  prisoner  shall  appear  to  the  said  court  to  be  iU-fonnd^  and 
^urt'^ma^^"*'  vexatious,  it  shall  be  lawfol  for  the  said  court,  not  only  to  relbse  to 
dhnnin^be     Toauke  any  order  on  such  application,  but  also  to  dismiss  the  same,  wiA 
•ame.  with      such  cents  against  the  party  or  parties  making  the  same  as  to  the  ssid 
coMt«.  court  shall  appear  reasonable,  and  the  said  costs  shall  be  paid  aeoord- 

ingly. 

Ulipre  intol-      LXXXVIII.  And  be  it  enacted,  That  in  ease  any  sudi  person  shall. 
If  "^  M^       '^^^^  ^^  ^*'  become  entitled  to  the  benefit  of  this  act  by  any  such 
charfre  be-       adjudicati'-^n  as  aforesaid,  become  entitled  to  or  possessed  of,  in  his 
oomc  entitled  own  right,  any  stock  in  the  public  fonds  of  this  country,  or  other  prc>> 
to  property      perty,  whether  the  same  be  in  England  or  elsewhere,  which  by  Uw 
be*takfl??n^  cannot  be  taken  into  execution  under  the  said  judgment  so  to  be 
eketution  the  entered  up  in  the  names  of  such  assignee  or  assignees  as  aforesaid,  and 
sMignee  may  such  prisoner  shall  have  refosed  to  convey  or  assign  or  transfer  sac^ 
^PP|^^^^^  stock  or  other  property,  or  so  much  thereof  as  may  be  sufficient  to 
or  relief.        satisfy  the  ssid  judgment,  then  and  in  such  case  it  shall  be  lawful  for 
the  assignee  or  sssignees  of  such  prisoner  to  apply  by  petition  in  a 
summsry  way,  setting  forth  the  facts  of  the  case  to  the  said  court,  and 
to  pray  that  the  said  prisoner  may  be  taken  and  committed  to  custody 
notwithstanding  any  such  adjudication  and  discharge  as  arfbresnid ;  and 
thereupon,  if  upon  examination  by  the  said  conrt,  and  hearing  as  well 
the  said  assignee  or  assignees  as  the  said  prisoner,  in  case  he  shall 
appear,  or  the  said  assignee  or  sssignees  only,  in  case  such  prisoner, 
due  notice  having  been  given  to  him,  shall  not  appear,  it  ahall  appear 
to  the  said  court  that  the  contents  of  such  petition  are  true,  then  and  in 
Conrt  may      such  case  the  said  court  shall  so  declare  and  adjudge,  and  shall  thcr»> 
order  prison-  upon  order  the  said  prisoner  to  be  apprehended,  and  committed  to 
"  ^ded  tT     ^'^7  within  the  walls  of  any  prison  which  the  said  court  shall  direct, 
^•tody  until  '^^  ^^^  within  any  rules  or  liberties  thereof,  untQ  he  shall  convey, 
he  tranifen    assign,  and  transfer  such  stock  or  other  property,  or  so  much  thereitf 
•uch  property,  as  the  said  court  shall  direct,  towards  the  satisfhction  of  the  said  judg- 
ment, to  such  assignee  or  assignees,  for  the  general  benefit  of  the 
creditors  of  such  prisoner. 

l|^^n^  of  LXXXIX.  And  be  it  enacted,  that  in  case  any  person  or  persona, 
whonT^^ft^r  ^^^  politic  or  corporate,  shall,  after  any  such  insolvent  shaU  have 
the  diKharBs  become  entitled  to  the  boie^t  of  this  aet  by  any  wath  abjudication  at 
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•ibresaid,  become  or  be  possessed  of,  or  have  under  his  or  their  power  of  a  prisoner, 
or  control,  iny  stock  in  the  public  funds  of  this  country,  or  any  *"'. 'T^*^'" 
legacy,  money  doe  or  growing  due,  bills  of  exchange,  promissory  notes,  ]^^f^  ^f^*" 
bank  notes,  securities  for  money,  goods,  and  chattels,  or  any  other  stuck  in  pub. 
property  whatsoever  belonging  to  such  insolvent,  or  held  in  trust  for  lie  UwuU,  s.m. 
him,  or  for  his  use  and  benefit,  or  to  which  such  insolvent  shall  be  in  ^"'^'"^  '*" 
any  way  entitled,  or  in  case  any  such  person  or  persons,  body  politic 
or  corporate,  shall  be  at  such  period  in  any  manner  indebted  to  such 
insolvent,  it  shall  be  lawful  for  the  said  court,  upon  the  application  of 
any  assignee  or  creditor  of  such  insolvent,  to  cause  notice  to  be  given 
to  such  person  or  persons,  body  politic  or  corporate,  directing  him  or 
them  to  hold  and  retain  the  said  property  till  the  said  court  shall  make 
further  order  oonoeming  the  same ;  and  thereupon  it  shall  be  lawful 
for  the  said  court  further  to  order  sach  person  or  persons,  body  politic 
or  corporate,  to  deliver  over  such  property,  and  to  pay  such  debts  aa 
■foresaid,  or  any  part  thereof,  to  the  provisional  or  other  assignee  or 
assignees  of  the  estate  and  effects  of  such  insolvent,  for  the  general 
benefit  of  the  creditors  of  such  insolvent,  entitled  to  claim  under  such 
judgment  entered  up  by  order  of  the  said  court,  as  aforesaid  ;  and  such 
delivery  and  payment  shall  be  made  accordingly,  in  obedience  to  such 
order ;  and  sudi  person  and  persons,  body  politic  and  corporate,  shall 
by  such  payment  and  delivery,  so  made  in  pursuance. of  such  order  of 
the  said  court,  be  discharged  in  respect  of  such  property  and  debts 
against  all  persons  whatsoever  to  all  inteuts  and  purposes. 

XC.  And  be  it  enacted,  That  no  person  who  shall  have  become  Persons  dig. 
entitled  to  the  benefit  of  this  act  by  any  such  adjudication  as  aforesaid  c^>argi><i  un- 
■hall  at  any  time  thereafter  be  imprisoned  by  reason  of  the  judgment  ^^^  hI'mI^^o 
80  as  aforesaid  entered  up  against  him  or  her,  according  to  this  act,  or  impriuounieiit 
for  or  by  reason  of  any  debt  or  sum  of  money,  or  costs,  with  respect  for  dcbii.,  acc. 
to  which  such  person  shall  have  become  so  entitled,  or  for  or  by  reason  |u^||'/J^q'^^* 
of  any  judgment,  decree,  or  order  for  payment  of  the  same ;  but  that  extend*?^ 
upon  every  arrest  or  detainer  in  prison  upon  any  such  judgment  so  ^  ^^e»y.eA 
entered  up  as  aforesaid,  or  for  or  by  reason  of  any  such  debt  or  sum  of  to  b«  reha^ed 
money  or  costs,  or  judgment,  decree*  or  order  for  payment  of  the  same,  by  judge  uf 
it  shall  be  lawful  for  any  judge  of  the  court  from  which  any  process  jj^  ^"".'-.u 
■ball  have  issued  in  respect  thereof,  and  such  judge  is  hereby  required,  ^^^^  "'^ 
upon  proof  made  to  his  satisfaction  that  the  cause  of  such  arrest  or  iuued ; 
detainer  is  such  as  hereinbefore  mentioned,  to  release  such  prisoner 
from  custody,  unless  it  shall  appear  to  such  judge,  upon  inquiry,  that 
■och  adjudication  as  aforesaid  was  made  without  due  notice,  where 
notice  is  by  this  act  required,  being  given  to  or  acknowledged  by  the 
plaintiff  on  snch  process,  or  being  by  him  dispensed  with  by  the  accept- 
ance ot  a  dividend  under  this  act,  or  otherwise ;  and  at  the  same  who  max 
time,  if  such  judge  shaU  in  bis  discretion  think  fit,  it  shall  be  lawful  for  order  ooias  to 
him  to  order  such  plaintiff,  or  any  person  or  persons  suing  out  such  ^^'^  ^^ 
process,  to  pay  such  prisoner  the  costs  which  he  shall  have  incurred  on 
such  occasion,  or  so  much  thereof  as  to  such  judge  shall  seem  just  and 
reasonable,  such  prisoner  causing  a  oomn^on  appearance  to  be  entered 
for  him  in  such  action  or  ■uit. 

XCI.  And  be  it  enacted.  That  after  any  person  shall  have  become  After  dis- 
entitled to  the  benefit  of  this  act  by  any  such  adjudication  as  aforesaid,  charge,  no 
no  writ  of  fieri  facias  or  elegit  shall  issue  on  any  judgment  obtained  ^„^"^°°  ^\ 
against  such  prisoner,  for  any  debt  or  sum  of  money  with  respect  to  innoh^t'for 
which  such  person  shall  have  so  become  entitled,  nor  in  any  action  debis,  &c.,  to 
upon;  any  new  contract  or  security  for  payment  thereof  except  upon  ^^J<^^  <^- 
tbe  judgment  entered  up  against  such  prisoner  according  to  this  act ;  tenli!!    '^  *'~ 
and  that  if  any  suit  or  action  shall  be  brought,  or  any  scire  facias  be  |..    * 
issued  against  any  such  person,  his  heirs,  executort*  or  administrators,  usder^thL 
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ttct  may  be  for  any  ndi  debt  or  fun  of  iiioiiej»  or  vpoQ  m j  new  eontnet 
pletded  gene-  or  Mcority  for  ptyment  thereof,  ori  upon  anj  judgment  obtained 
'^^  againttf  or  tnj  eutate  or  reoogniianoe  eeknowledged  bf  sodi  penon 

for  the  tame,  except  as  aforesaid,  it  shall  be  lawfiil  for  sneh  person, 
his  heirs,  execators,  or  administntors,  to  plead  generally  that  sndi 
person  was  dalj  diseharged  aoeordiog  to  this  aet  by  die  order  of 
adjudication  made  in  that  behalf,  and  &at  soeh  order  remaina  in  foroe^ 
without  pleading  any  other  matter  specially  ;  whereto  the  plaintiff  or 
plaintiffs  shall  or  may  reply  generally,  and  deny  the  matteia  plended 
as  aforesaid,  or  reply  any  other  matter  or  thing  which  mny  anow  the 
defendant  or  defendants  not  to  be  entitled  to  the  benefit  of  tills  aet,  or 
that  such  person  was  not  duly  dischaiged  aooording  to  the  proriaioos 
thereof,  in  the  same  manner  aa  the  plaintiff  or  plaintiffa  might  hate  re- 
plied in  case  the  defendant  or  defendants  had  pleaded  thia  act,  and  n 
discharge  by  Tirtue  thereof,  specially. 

When  debts        XCII.  Provided  always,  and  be  it  enacted.  That  if  at  any  time  altar 
are  tatuned     ^^^j  g^^  adjudication  aa  aforesaid  shall  hare  been  made  with  reqteet 
ina/order      ^  *i*7  "^^h  prisoner  in  pursuance  of  thia  act,  it  ahall  appear  to  the 
•warrant  of      satisfaction  of  the  said  court  for  the  relief  of  inaohrent  debtors  that  all 
attorney  to     the  debts  iu  respect  of  which  such  adjodieation  waa  made  have  been 
^d^utKac-'  <)i«charged  and  satisfied,  it  shall  be  Uwfol  for  such  court,  upon  appH- 
tion  to  be  en-  cation  duly  made,  to  direct  the  warrant  of  attorney  ezecnted  by  such 
tered  on  the    prisoner  under  this  act  to  be  cancelled,  or  if  judgment  ahaU  have  been 
Judgment;      entered  up  thereon,  to  order  satiifaction  to  be  entered  on  sndi  judg- 
ment, and  the  order  of  the  said  court  for  entering  up  such  satisfjiction 
shall  he  a  sufficient  authority  to  the  proper  officer  for  entering  up  tbe 
and  a  re-        same ;  and  that  if  in  any  case  it  shall  appear  to  the  aatisfoetlon  of  the 
jMimnunt  to  ^^  (joQrt  ^^  ^ner  the  debts  of  any  such  prisoner  shall  hate  been  so 
be  executed,    aiacharged  and  sstisfied  ss  aforesaid  there  shall  remain  fai  the  poeaea- 
sion,  or  subject  to  the  control  of  his  or  her  assignee  or  aasigneeSf  any 
property  of  any  kind  or  description  whatsoever  which  has  come  to 
such  assignee  or  assignees,  or  to  which  he  or  they  may  claim  title,  by 
virtue  of  the  order  made  in  that  behalf  or  otherwise,  by  virtue  of  his 
or  their  office  of  assignee  or  assignees,  it  shall  be  lawfol  for  the  said 
court,  on  application  duly  made,  to  order  that  all  such  property  so 
remaining  as  aforesaid  shall  be  vested  in  the  person  whose  debts  ahaU 
have  been  so  discharged  and  satisfied,  or  his  heirs,  executors,  adminis- 
trators, or  assigns ;  and  such  order  shall  have  the  effeet  of  vesting  the 
aame  accordingly ;  and  that  any  deed  of  release  to  be  recorded  in  the 
said  court,  by  which  any  such  debt  or  debts  shidl  be  releaaed  or  di»- 
charged,  shall  not  be  liable  to  any  stamp  duty. 

Where  errar       XCIII.  And  wheress  it  may  sometimes  happen  that  a  debt  of,  or 
'°i  ^**^*'^'    claim  upon,  or  balance  due  from  such  prisoner  as  aforesaid,  may  be 
flaud,^hie      Specified  in  his  schedule  so  sworn  to  as  aforesaid  at  an  amount  whidi 
act  to'  operate  is  not  exactly  the  actual  amount  thereof,  without  any  culpable  negli* 
tipon  the        gence  orfrand,  or  eril  intention  on  the  part  of  such  prisoner:  be  it 
^^d?btT"°^  enacted.  That  in  such  case  the  said  prisoner  shall  be  entitled  to  aU 
and  every  benefit  and  protection  of  this  act ;  and  the  creditor  in  that 
behalf  shall  be  entitled  to  the  benefit  of  all  the  provisions  made  for 
creditors  by  this  act,  in  respect  of  the  sctual  amount  of  soeh  debt, 
claim,  or  balance,  and  neither  mora  nor  less  than  the  same,  to  all  in- 
tents and  purposes^  such  error  in  the  said  schedule  notwithstanding. 

Court,  at  re.  XCIV.  And  be  it  farther  enacted,  That  if  on  any  priaoner  bdn^ 

ditTi^^n^T*  brought  before  the  said  oourt  for  the  reUef  of  insolvent  debtors  it  ahaU 

remove  prt  appear  to  the  satisfaction  of  the  said  court  that  the  usual  plaoe  of 

•onen  from  abode  of  such  prisoner,  lately  before  his  srrest,  was  in  some  oounty  or 

tbe  gaols  of  pi.ce  within  the  United  Kmgdom  other  than  the  ooontieB  of  Middfe. 


cap.  110.]  Insolvent  Acts.  29 

MS  or  Surrey,  or  dty  of  London  or  borough  of  Soathwark,  it  ihall  be  London,  llkU 

lawfol  for  tbe  nid  eonrt,  if  it  thall  think  fit,  upon  the  request  of  any  die«ex,  or 

creditor  or  crediton  of  inch  priioner,  to  order  such  prisoner  to  be  fhrit^usiud 

taken,  at  the  ezpenie  of  auch  creditor  or  crediton,  from  the  gaol  in  rctidence  wm 

which  audi  prisoner  shall  then  be,  to  the  gaol  of  the  county  or  place  ebewber*,  to 

where  such  prisoner  had  lately,  before  sudi  arrest,  his  usual  place  of  ^^^^1^1? 

abode ;  and  if  such  late  usual  place  of  abode  was  in  Scotland  or  Ire-  toV^ch  tbej 

land,  then  to  the  gaol  of  such  oounty  or  place  as  to  the  said  oourt  are  remoTed. 

shall,  under  the  circumstances  of  the  case,  appear  just  and  reasonable ;  suie,  80^  s.  7, 

and  the  order  of  the  said  oourt  in  that  behalf,  directed  to  the  keepers  p(nt* 

of  the  said  gaols  respectively,  shall  be  their  suffident  warrant,  and 

they  are  hereby  required,  in  pursuance  thereof,  to  deliyer  and  receive 

respectiyely  the  body  of  such  prisoner,  together  with  a  certificate  of 

the  day  or  days,  and  cause  or  causes  of  detainer  against  such  prisoner, 

who  shall  fiom  and  after  such  removal  be  deemed  to  be  in  custody  of 

the  sheriff  or  other  responsible  officer  of  the  county  or  place  wherein 

the  gaol  shall  be  situate  to  which  such  prisoner  shall  have  been  so 

removed ;  and  the  said  court  shall  order  such  removal  of  the  said  pii- 

■oner  from  such  gaol  as  aforesaid  to  be  made  on  or  before  a  day  to 

be  named  in  such  order ;  and  if  such  prisoner  shall  not  be  removed 

accordingly  on  or  before  the  said  day,  or  on  or  before  a  day  which  the 

said  court  shall  name  in  any  enkigement  of  the  said  order  (which 

enlargement  it  is  hereby  empowered  to  make  whenever  it  shall  seem 

just  snd  reasonable  so  to  do),  then  the  said  court  shall,  upon  applica« 

tion  dui^  made,  appoint  a  time  for  such  prisoner  to  be  brought  up 

before  the  said  court,  and  audi  advertisement  thereof  shall  he  puln 

lished,  and  sndi  notice  given,  and  to  such  persons  as  the  said  court 

■hall  in  any  case  direct ;  and  when  any  such  prisoner  shall  have  been 

removed,  and  shall  be  in  custody  in  any  gaol  in  pursuance  of  such 

order,  or  of  any  enlargement  thereof,  the  said  court  shall  appoint  a 

time  and  place  for  such  prisoner  to  be  brought  up  in  the  county  or 

place  where  such  gaol  shall  be  situate,  and  such  advertisement  thereof 

shall  be  published,  and  such  notice  thereof  given,  and  to  such  persona 

as  the  said  court  shall  in  any  caae  direct :  provided  always,  that  when  After  mch 

any  such  prisoner  shall  be  brought  up  to  be  dealt  with  according  to  remoyal  cx«- 

the  provisions  of  this  act,  after  such  removal  or  failure  of  removal  of  such  ^^^^^ 

prisoner  aa  aforeaaid,  it  shall  be  lawful  for  all  the  creditors  of  such  dSchitfse,  as 

prisoner  to  oppose  the  discharge  of  such  prisoner  ss  in  other  cases,  mother  caMt. 

although  no  such  creditor  shall  have  opposed  or  given  notice  to  oppose 

the  said  discharge  at  the  time  first  appointed  for  the  bringing  up  of 

such  prisoner ;  and  that  in  all  caaea  where  any  such  prisoner  shall  be  Expenie  of 

so  removed  as  sforesaid,  the  expense  incurred  by  such  removal  by  the  remorai  of 

creditor  or  creditors  requestinff  the  same  shall  be  repaid  to  him  or  them  vn'OMxu, 

bj  the  aasignee  or  assignees  of  the  estate  and  effects  of  such  prisoner, 

oat  of  sudi  estate  and  effects,  before  any  dividend  shall  be  made  thereof. 

XC V.  Provided  always,  and  be  it  further  enacted.  That  no  prisoner  Benefit  of  act 
shall  be  entitled  to  be  discharged  under  this  act  upon  his  own  petition,  no*,  to  be 
who  having  been  arrested  in  any  county  or  place  where  he  had,  at  or  ^^^^Bre- 
latdy  before  such  arrest,  his  usual  place  of  abode,  other  than  in  tbe  footed  by 
countiea  of  Middlesex  or  Surrey,  or  the  dty  of  London  or  borough  of  babeascorpitt. 
Southwark,  such  usual  plsce  of  abode  being  distant  more  than  twenty 
milea  from  the  court-house  of  the  said  court,  shall  be  removed  by  any 
writ  of  habeaa  corpus  sued  out  on  his  behalf,  or  by  bis  procurement  or 
request,  from  custody  in  such  county  or  plsce  to  any  other  custody : 
provided  nevertheless,  that  it  shall  be  lawful  for  the  said  court,  if  in  coari  wmj 
any  case  the  said  court  shall  think  fit,  at  any  time  within  ten  days  after  permit  luch 
the  filing  of  Uie  petition  of  any  such  prisoner,  or  within  such  further  ^"^^^^wj^ 
time  as  the  said  court  ahall  allow,  upon  the  requeat  of  any  such  [[ttheezpenie 
prisoner,  to  order  such  prisoner  to  be  taken,  at  the  expense  of  any  of  any  penoo 
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wniinir  to  psy  penon  or  penoni  who  will  paj  the  Btme,  from  the  gaol  in  whidi  eodi 
the  ume.        priBODer  shall  then  be  to  the  gaol  of  the  oonnty  or  place  where  snch 
prisoner  was  arrested  as  aforesaid,  and  the  order  of  the  said  oonrt  in 
that  behalf,  directed  to  the  keepers  of  the  said  gaols  respecttrely,  diall 
be  their  sufficient  warrant,  and  they  are  hereby  required  in  pnrsoanoe 
thereof  to  deliver  and  receive  respectively  the  body  of  snch  prisoner, 
together  with  a  certificate  of  the  day  or  days,  and  cause  or  causes  of 
detainer  against  such  prisoner,  who  shall  from  and  after  such  removal 
be  deemed  to  be  in  custody  of  the  sheriff  or  other  responsible  officer  of 
the  county  or  place  wherein  the  gaol  shall  be  situate  to  which  sudi 
prisoner  shall  have  been  so  removed  by  such  order ;  and  the  said  court 
shall  order  soch  removal  of  the  said  prisoner  from  such  gaol  as  afore- 
said to  be  made  on  or  before  a  day  to  be  named  in  sitdi  order,  or  in 
any  enlaigement  of  the  same,  which  enlargement  the  said  court  is  here- 
by empowered  to  make  whenever  it  shall  seem  just  and  reasonable  so 
wherrapon      to  do  ;  and  when  any  snch  prisoner  shall  have  been  rpmoved,  and  shall 
the  mme  pro-  \^  jq  custody  in  any  gaol  in  pursuance  of  snch  order,  the  said  court 
be  hftd^'ui^  "^^  ^'^^  ^^J  iippoiiit  a  time  and  place  for  sudi  priaoner  to  be  brought 
other  csMt.     up  to  be  dealt  with  according  to  the  provisions  of  this  act,  whereupon 
such  proceedings  shall  be  had  as  if  snch  priaoner  had  been  in  the  said 
last-mentioned  gaol  at  the  time  of  filing  his  petitbn. 

Adjudication       XCVI.  And  be  it  further  enacted.  That  every  sndi  adjudication  at 
and  order       aforesaid  by*  the  said  oonrt,  commissioner,  or  justices  as  aforesaid  with 
unieM^<£!^      respect  to  any  prisoner,  and  the  order  thereupon,  so  made  as  aforesaid, 
uined  on       *^^^  ^  ^^^^  ^^^  condosive,  and  shall  not  be  reviewed  by  the  said 
false  evi-        court,  unless  the  said  court  shall  thereafter  see  good  and  sufficient 
^Th* ^''  *°  ^^"^  ^  believe  that  such  adjodication  haa  been  made  on  false  evidence, 
court  may      ?^  otherwise  improperly  made  or  fraudulently  obtained,  in  which  case 
ordpr  are-      it  shall  be  lawlVil  for  the  said  court,  upon  the  application  of  such 
hearing.         prisoner,  or  of  any  creditor  of  such  prisoner,  to  order  such  prisoner, 
upon  due  notice  to  be  given  to  such  persons,  and  in  such  manner  as  the 
sidd  conrt  shall  direct,  to  attend,  or  to  be  brought  up,  and  the  said 
matter  to  be  re-heard  befbre  the  said  court,  or  one   of  the  com- 
missioners thereof  on  his  circuit,  or  such  jnstices  as  aforesaid,  as  the 
case  may  require,  who  shall  thereupon  re-hear  the  same,  and  shall  and 
may,  if  just  cause  shall  appear,  annul  the  original  adjudication  and 
order  thereupon  made  hn  such  case,  and  shall  have  the  same  powers 
and  authorities  upon  such  re-hearing  as  upon  any  original  hearing  ia 
pursuance  of  this  act,  and  may  adjudicate  in  such  matter  accordingly; 
and  thereupon,  in  case  the  former  adjudication  in  the  said  matter  ahall 
not  be  confirmed,  such  order,  certificate,  and  warrant  shall  be  made  as 
required  by  this  act  to  be  made  upon  siich  original  adjudication ;  and 
the  said  court  or  commissioner  or  justices  shall  and  may,  if  necessary, 
remand  the  said  prisoner  to  the  same  custody  in  which  he  was  at  the 
time  of  the  former  hearing  of  the  matters  of  his  petitioni  there  to  be 
subject  to  imprisonment  as  if  the  former  adjudication  therein  had  not 
been  made ;  and  thereupon  all  detainers  which  were  in  force  against 
such  prisoner  at  the  time  of  his  former  discharge  from  custody  8l»U  be 
deemed  to  be  still  in  force  against  him  as  if  such  former  adjudication 
had  not  been  made ;  and  the  gaoler  or  keeper  of  the  prison  to  whiidi 
such  prisoner  shall  be  so  remanded  shall  and  is  hereby  required  to 
receive  such  prisoner  into  his  custody  in  pursuance  of  audi  remand,  for 
doing  which  the  order  of  remand  in  such  caae  shall  be  suffideDt 
Tnnolvent  re-  Warrant ;  and  where  in  any  case  such  prisoner  shall  reftise  or  negieet 
Rising  to  ap-  to  appear  before  the  said  court  or  commissioner  or  justices,  according 

alj^rehendel  ^^  "^^^  ^^^  ^^^  rehearing  as  aforesaid,  a  copy  whereof  shall  have  been 

ace.  duly  served  on  such  prisoner,  it  shall  be  lawful  for  the  said  conrt  to 

order  such  prisoner  to  be  apprehended  and  committed  to  custody  in 

such  prison  as  the  said  conrt  shall  direct,  and  to  issue  its  warrant 
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aooordinglr,  and  to  came  such  piiaoner  to  be  brought  up  for  ezamina- 
tion  aa  often  aa  to  the  aaid  court  or  commiuioner  or  jiuticea  ahall 
aeem  fit :  prorided  always,  that  where  upon  aach  rehearing  it  shall  in  adjiulica^ 
appear  to  the  aaid  court,  oommiaaioner.  or  joaticefl  that  such  prisoner  tion  ur  di»- 
ia  not  entitled  to  the  benefit  of  thia  act  nnttt  aome  future  period,  i,^;!i^ni;?thT 
according  to  the  provisiona  hereinbefore  contuned,  the  aaid  conrt,  time  sin'ce 
oommiaaioner,  or  juaticea  ahall  and  maj,  if  it  ahall  appear  reasonable,  former  hear- 
adjudge  the  discharge  of  anch  priaoner  at  audi  future  period,  to  be  cal-  '"*^  ^i^  ^ 
colat<3  without  including  the  time  during  which  auch  prisoner  shall  ^  ^ 
have  been  out  of  custody  since  the  time  appointed  for  hia  diaeharge  by 
anch  former  adyudication  aa  aforeaaid. 

XCVII.  Provided  always,  and  be  it  further  enacted,  Tliat  if  in  any  Wh«re  an 
caae  an  order  or  warrant  for  the  discharge  of  any  anch  prisoner  shall  ^^^^  <><  *'>*- 
hnve  issued  erroneously,  and  which  ia  not  purauant  to  the  adjudication  ^^^^^^',^1 
made  in  chat  behalf,  it  ahall  be  lawful  for  the  said  court,  on  such  error  by  misuike. 
being  shown  to  the  aaid  court,  to  revoke  anch  order  and  warrant,  and  the  court  maj 
to  annul,  auapend,  or  amend  the  aame,  according  to  auch  adjudication,  >v^oke  and 
and,  if  necessary,  to  recommit  auch  priaoner  to  hia  former  custody,  ^^^_ 
when  by  auch  order  or  warrant  he  ahall  have  been  discharged  there- 
from ;  and  the  gaoler  or  keeper  of  the  prison  to  whose  custody  such 
prisoner  shall  be  so  recommitted  ia  hereby  required  to  receive  such 
prisoner  into  hia  cnatody  according  to  auch  recommitment ;  and  all 
detainera  which  were  in  force  against  anch  priaoner  at  the  time  of  sach 
discharge  aa  aforeaaid  shall  be  deemed  to  be  still  in  force  against  him, 
aa  if  auch  erroneoua  order  or  warrant  had  not  iaaned. 

I 

XC VIII.  And  whereas  the  eatato,  both  real  and  personal,  of  any  priioner  may 
person  whose  discharge  haa  been  adjudicated  under  thia  act  may  not  aft«r  dU- 
he  auffidently  deacribed  or  diacovered  in  hia  achedule  ao  awom  to  aa  ^^Y^^*^  ^^' 
aforeaaid,  or  the  asaiatance  of  auch  peraon  may  be  neoeaaary  to  ^°^  J^  ° 
acQust,  naake  out,  recover,  or  manage  hia  eatate  or  effecta,  for  the  effects,  on  ap- 
benefit  of  hia  creditora  t   Be  it  therefore  enacted,  that  it  shall  be  plication  of 
lawful  for  the  aaaignee  or  assignees  of  the  estate  and  effecta  of  any  •»Msn««- 
anch  peraon  whose  diMharge  ahall  have  been  adjudicated  under  thia 
act,  from  time  to  time  to  apply  to  the  aaid  court  that  auch  peraon 
may  be  further  examined  aa  to  any  mattera  or  thinga  relating  to 
his  estate  and  effects,  either  by  the  said  court,  or  a  commissioner 
thereof  on   his  circuit,  or  by  any  justice  of  the  peace  within  the 
town  of  Berwick-upon-Tweed ;  and  if  the  aaid  court  ahall  order  any 
anch  examination  before  any  auch  justice,  such  justice  shall  aend 
for  or  call  before  him  auch   peraon  by  anch  warrant,  anmmons, 
waya,  or  meana  aa  he  ahall  think  fit;  and   if  auch  person  ahall 
appear  before  auch  juatice,   auch  juatice  ahall  examine  him  upon 
oath,  or  otherwise,  aa  to  auch  mattera  and  thinga  aa  auch  aaaignee  or 
assignees  shall  desire,  relating  to  the  eatate  and  effecta  of  auch  person ; 
and  if  any  such  person,  on  payment  or  tender  of  payment  of  such  pritoner  ro- 
reaaonable  chargea  aa  auch  juatice  ahall  judge  aufficient,  ahall  neglect  ftising  to 
or  refuse  to  appear  before  auch  juatice,  or  having  come  before  auch  appear,  or  to 
justice  shall  reluse  to  be  sworn,  or  to  answer  such  questions  as  by  such  Sontfmtij'be 
justice  shall  be  put  to  him,  relating  to  the  discovery  of  hia  estete  and  committed. 
effecU  vested  or  intended  to  be  vested  in  such  aasignee  or  aasigneea  aa 
aforeaaid,  aa  required  by  the  order  of  the  aaid  court,  auch  justice  shall 
certify  anch  default  to  Uie  said  court ;  and  thereupon,  and  also  in  case 
auch  person  shall  neglect  or  refuae  to  appear  before  such  court  or  com- 
missioner at  such  time  and  place  aa  ahall  be  directed  by  such  order,  or 
appearing  shall  refuse  to  be  sworn,  or  to  answer  auch  qiieationa  aa 
ahall  be  put  to  him  relating  to  the  discovery  of  his  said  estete  and 
effecta,  then  and  in  any  of  auch  cases  it  shall  be  lawful  for  auch  court 
or  commiaaioner  by  warrant  to  commit  anch  person  to  the  common 
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gaol  of  any  ooontj  or  place,  there  to  remain  without  hail  or  mainpriae 
until  anch  time  aa  he  ahall  anbinit  himself  to  the  order  of  the  aaid 
ooort  in  that  behalf,  and  ahail  answer,  vpon  oath  or  otherwise,  as  shall 
be  required,  to  all  sndi  lawful  qnestiona  aa  ahall  be  put  to  him  in 
pursuance  of  the  same  for  the  purposes  aforesaid. 

PeraonswO-       XCIX.  And  be  it  enacted,  That  in  case  any  prisoner  whose 

fnU>  umit*      estate  shall,  by  an  order  under  this  act,  hare  been  Tested  in  the 

in'thelKiM)^  ssid  provisional  assignee,  shall,  with  intent  to  defraud  the  creditors 

diiie  imiity  of  ^'  creditor  of  such  prisoner,  wilfully  and  fraudulently  omit  in  hia 

a  misrie-         schedule,  SO  swom  to  aa  aforesaid,  any  effects  or  property  whatso* 

mouior,  and  erer,  Or  retain  or  except  out  of  such  schedule,  as  wearing  apparel, 

"L»'?mpr?  1^<^S*  ^^^^^^  took,  and  implementa  or  other  ne^M^s,  pro- 

•onmcnt.       P^^ty  of  greater  Talue  than  twenty  pounds,  eveiy  soch  person  so 

offending,  and  any  person  aiding^  and  assisting  him  to  do  the  same, 

shall,  upon  being  thereof  oonvictod  by  due  course  of  law,  be  adjudged 

guilty  of  a  miadmneanor,  and  thereupon  it  ahall  be  lawful  for  the  court 

before  whom  auch  offender  ahall  haTO  been  so  tried  and  eonricted  to 

sentence  such  offender  to  be  imprisoned  and  kept  to  hard  labour  for 

Ifldictinent     uiy  period  of  time  not  exceeding  three  yean ;  and  that  in  erery  indict* 

need  only  set  meut  or  information  against  any  penon  for  any  offence  under  thia  act, 

out  nibetance  jt  ^^^  (^  sufficient  to  set  forth  the  substance  of  the  offence  charged  oa 

charged?*       the  defendant,  without  setting  forth  the  petition  or  order  vesting  such 

prisoner's  estate  in  the  proTisional  aasignee,  appointment  of  assignee 

or  assignees,  or  balance  sheet,  order  for  hearing,  adjudication,  order  of 

dischaige  or  remand,  or  any  warrant,  rule,  order,  or  proceeding  of  or 

in  the  said  court,  except  so  much  of  the  schedule  of  such  prisoner  as 

may  be  necessary  for  the  puipoae. 

Penont  C.  And  be  it  enacted,  lliat  if  any  prisoner  or  other  person  taking  aa 

swearing        oath  under  the  prorisions  of  this  act  shall  wilfully  forswear  and  per- 

falMly  under  jq^^  himself  in  any  oath  to  be  taken  under  thia  act,  and  ahall  be  uw. 

to'l>uni8li!      foUy  oonvieted  tiiereof,  the  penon  ao  offending  shaU  suffer  sudb 

ment  inflicted  punishment  as  may  by  law  be  inflicted  on  peraons  couTicted  of  wilinl 

for  peijury.     and  corrupt  peijury ;  and  that  in  all  cases  wherein  by  this  act  an  oath 

ia  required,  &e  solemn  affirmation  of  any  person,  being  a  Quaker  or 

other  person  by  law  allowed  to  affirm,  shall  and  may  be  accepted  and 

taken  in  lieu  thereof;  and  that  errry  person  making  such  affirmatioa 

who  shall  be  convicted  of  wilful  false  affirmation,  shiil  incur  and  suffer 

suoh  and  the  same  penalties  as  are  inflicted  and  imposed  upon  persoim 

oonricted  of  wilful  and  corrupt  peijury. 

Proviflioni  of  CI.  And  be  it  enacted,  That  the  provisions  of  this  Act  shall  extend 
act  extended  to  married  women,  being  prisonen  within  the  intent  and  meaning  of 
wo^en"'*"^  thia  act,  but  that  the  order  of  the  said  court  Testing  the  estate  and 
effects  of  any  such  married  woman  in  such  provisional  assignee 
aforesaid  shall  operate  upon  all  property,  real  and  personal,  to 
she  may  be  entitled  for  her  aeparate  use,  or  over  which  she  shall  bavo 
any  power  of  disposition,  notwithstanding  her  coverture,  or  which  shall 
be  vested  in  any  trustees  or  trustee,  or  otiier  person  or  persons,  for  her 
benefit,  and  upon  all  personal  estate  and  cAects  of  which  she  shall 
have  the  actual  possession,  except  her  wearing  apparel,  bedding,  and 
other  such  necessaries,  not  exceeding  in  the  whole  the  value  of  twenty 
pounds,  and  upon  all  other  real  and  personal  estate  and  effects  to 
which  she  shall  be  entitied  in  any  manner  whatsoever*  in  posscsaioD, 
remainder,  or  reversion,  subject  only  to  such  right,  title,  or  interest  as 
her  husband  may  hate  therein,  and  without  prejudicing  any  righta  of 
her  husband  in  sneh  real  and  personal  estate  and  efiecta  reapectively  ; 
and  all  provisions  in  this  act  contained  toadung  the  real  and  persotud 
estate  of  any  prisoner  whose  estate  ahall  under  thia  act  be  vested  ia 
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the  said  proyiiUmal  ladgnee  thaU  i^pplfto  such  real  and  personal 
eaCate  and  effects  respectiTely  in  th«  same  manner  aa  the  same  would 
apply  to  saeh  real  or  personal  estate  and  effects  if  such  woman  had  been 
aole  and  nnmarried,  sabject  only  to  the  rights  of  her  hosband  therein ; 
and  snch  married  woman  shaU  also  ezecate  a  warrant  of  attorney  to 
confess  judgment  in  one  of  the  superior  courts  aforesaid  for  the  amount 
of  the  debta  remaining  unpaid  firom  which  she  shall  be  so  discharged 
as  aforesaid ;  and  such  warrant  of  attorney  so  executed  shall  be  suffi- 
eient  authority  for  entering  up  judgment  against  such  woman  accord* 
ingly,  notwithstanding  her  coverture ;  but  such  judgment  shall  not  in 
any  manner  prqudice  or  affect  the  rights  of  her  husband,  except  that 
the  same  shall  bis  deemed  and  taken  to  be  her  debt  in  case  she  shall  die 
in  the  lifetime  of  such  husband,  to  the  end  that  the  same  may  be  di^ 
chaiged  out  of  her  personal  assets  in  a  due  course  of  administration, 
or  out  of  her  real  estate,  if  any  she  shall  have  at  the  time  of  her  death, 
but  without  prejudice  to  any  estate  or  interest  of  her  husband  therein 
aa  tenant  by  the  curtesy ;  and  in  case  .such  woman  shall,  during  the 
lifetime  of  her  husband,  biecome  entitled  to  any  property  for  her  sepa- 
imte  use,  such  judgment  may  be  enforced  against  such  separate  property 
by  suit  in  equity,  or  otherwise,  under  the  order  of  the  said  court,  for 
the  purpose  of  obtaining  payment  of  so  much  of  the  debts  in  respect  of 
whidi  such  woman  shall  have  been  discharged  by  the  said  court  aa 
shall  then  remain  unpaid ;  and  in  case  such  woman  shall  surviTC  her 
■aid  husband,  such  judgment  may  be  after  his  death  enforced  against 
ioeh  woman  or  her  property,  real  and  personal,  in  such  and  the  same 
manner  and  with  the  same  effect  as  it  might  have  been  if  she  had  been 
aole  and  unmarried  at  the  time  when  she  executed  such  warrant  of 
attorney,  and  at  the  time  when  such  judgment  shall  have  been  entered 
up  aa  aforesaid :  provided  always,  ncTertheless,  that  the  discharge  of 
any  married  woman  under  the  authority  of  this  act  shall  not  operate  to 
discharge  her  husband  from  any  debt  in  respect  of  which  his  wife  shall 
be  so  discharged,  but  such  debt,  so  for  aa  the  same  shall  remain  unpaid 
or  unsatisfied,  shall  be  chargeable  upon  and  in  force  against  such  bus* 
band  aa  fully,  to  all  intents  and  purposes,  aa  if  his  wife  had  not  ob- 
tained sneh  discharge. 

CII.  And  be  it  enacted.  That  if  any  person  who  ahall  at  any  time  be  node  of  pro. 
s  prisoner  in  any  such  prison  as  aforesaid,  upon  any  such  process  as  ceedinf;  with 
aforesaid,  shall  be  or  become  of  unsound  mind,  and  therefore  incapable  priwnera  of 
of  taking  the  benefit  of  this  act  in  such  manner  as  he  or  she  might  ^^"^ 
haTO  done  if  of  sound  mind,  the  gaoler  or  keeper  of  such  prison  shall 
forthwith  require  one  or  more  justice  or  justices  of  the  peace  for  the 
eounty,  riding,  difision,  or  place  wherein  such  prisoner  shall  be,  to 
attend  at  the  aaid  prison,  and  inquire  into  the  state  of  mind  of  such 
prisoner ;  and  thereupon,  and  alao  in  case  any  such  justice  or  justices 
shall  receiye  information  by  other  means  that  any  such  prisoner  is  of 
unsound  mind  aa  aforesaid,  such  justice  or  justices  shall  go  to  the  said 
prison,  and  by  his  or  their  own  view,  and  by  examination  on  oath  of 
such  person  or  persons  as  he  or  they  shall  think  fit  to  examine,  shall 
inquire  into  the  state  of  mind  of  such  prisoner  ;  and  if  it  shidl  appear 
to  such  justice  or  justices  upon  such  inquiry  that  auch  prisoner  is  of 
unsound  mind,  and  therefore  incapable  of  taking  the  benefit  of  thia 
act  in  auch  manner  as  a  person  of  sound  mind  might  do,  such  justice 
or  justices  shall  forthwith  make  a  record  of  the  foct,  and  certify  the 
same  to  the  said  court ;  and  thereupon  it  shall  be  lawful  for  the  said  Application 
court,  at  the  instance  of  any  person  or  persons  on  behalf  of  such  pri-  °^7  ^  i"^« 
soner,  to  order  notice  to  be  inserted  in  the  London  GazttU,  and  in  b^bl^crflTucH 
two  or  more  public  newspapera  usually  circulated  in  the  neighbourhood  priMnien, 
of  such  prison,  and  in  the  neighbourhood  of  the  usual  residence  of 
inch  prisoner  before  he  was  committed  to  such  prison,  as  the 
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Court  nmjr 

diKharge 
such  pri- 
soner*; 


eoart  shall  lee  fit,  that  application  will  be  made  to  the  eud  coort  'for 
the  diacbarge  of  aoch  priaoner  on  a  day  to  be  specified  in  audi  order 
and  notice,  being  twenty-one  days  at  least  from  the  day  of  pnblication 
of  such  one  of  the  said  Gazette  and  newspapers  containing  snch  notice 
as  shall  be  last  pablished ;  which  notice,  together  with  the  senrice  of 
the  like  notice  on  the  creditor  or  creditors  at  whose  snit  such  prisoner 
shall  be  detained  in  custody,  or  his  or  their  attorney  or  attornies  in 
such  suit,  shall  be  deemed  sufficient  to  authorise  the  said  court  to 
|)roceed  to  the  discharge  of  such  prisoner,  if  otherwise  entitled  to  snch 
discharge,  according  to  the  true  intent  and  meaning  of  this  act ;  and 
the  said  court  shall  proceed  accordingly,  and  shall  discharge  such  pri- 
soner from  custody,  and  do  all  other  acts  under  this  act,  in  case  it 
shall  appear  that  such  prisoner  might  have  obtained  hb  or  her  dis- 
charge  under  this  act  if  he  or   she  had  been  of  sound  mind ;  and 
thereupon  all  and  every  estate,  right,  title,  interest  in  law  and  equity, 
real  and  personal,  power,  benefit,  and  emolument  whatsoever,  which  if 
such  prisoner  was  of  sound  mind,  could  or  ought  to  be  vested  in  the 
said  provisional  aasignee,  pursuant  to  the  provisions  of  this  act,  shall, 
by  force  and  virtue  of  the  order  of  the  said  court  for  the  dischaige  of 
such  prisoner,  be  vested  in  the  provisional  assignee  of  the  said  court, 
may  appoint   or  in  the  other  assignee  or  assignees  appointed  by  the  said  court,  and 
BBsigne«s ;      named  in  the  said  order,  or  in  any  other  order  of  the  said  court  in  that 
behalf,  as  fiilly  and  effectually,  and  in  the  same  manner,  and  with  all 
and  every  the  same  consequences  and  effects,  both  in  fact  and  law,  to 
all  intents  and  purposes  whatsoever,  as  if  such  priaoner  had  been  of 
sound  mind,  and  such  order  as  aforesaid  had  been  made  vesting  the 
same  in  sach  provisional  assignee  at  the  time  and  in  the  manner  in  thia 
m%j  order      Bct  provided ;  and  that  it  shall  be  lawful  for  the  said  court  to  order 
jii'ii;meni  tp    judgment  to  be  entered  up  against  such  priaoner,  in  the  same  manner 
be  entered  up.  u  if  he  or  she  had  been  of  sound  mind,  and  had  executed  a  warrant  of 
attorney  to  authorise  the  entering  up  of  such  judgment  in  the  manner 
hereanbefore  directed,  and  such  order  shall  be  a  sufficient  authority  to 
the  proper  officer  for  entering  up  the  same ;  and  any  dividend  to  be 
made  by  such  assi^^nee  or  asaignees  shall  be  made  in  such  manner,  and 
such  proceedings  shall  be  thereupon  had,  as  are  hereinbefore  provided 
in  the  caae  of  a  dividend  of  the  estate  and  effects  of  any  prisoner  made 
before  adjudication ;  and  the  discharge  of  every  such  prisoner  of  unsound 
mind,  so  made  as  aforesaid,  shall  extend  to  all  debts  and  sums  of 
money  to  which  the  same  might  have  extended  if  such  prisoner  had 
been  of  sound  mind,  and  had  duly  filed  his  schedule,  according  to  the 
provisions  of  this  act :  provided  always,  that  every  such  order  of  dis- 
charge, and  of  the  appointment  of  an  assignee  or  assignees,  in  sucli 
case,  shall  be  entered  of  record  in  the  said  court  and  proof  thereof  shall 
be  received  by  snch  copy  thereof  as  is  hereinbefore  directed  to  be 
received  as  proof  of  conveyances  and  assignments  made  in  pursuanoe 
of  this  act. 


Di^charfrenot      CIII.  And  be  it  enacted.  That  this  act  shall  not  extend  or  be  con- 

crown*debt^   itrued  to  extend  to  discharge  any  prisoner  with  respect  to  any  debt 

ora,  unieM      ci^^  to  her  Majesty  or  her  successors,  or  to  any  debt  or  penalty  with 

treMury  give  which  he  shall  stand  charged  at  the  suit  of  the  crown,  or  of  any  persoii 

conwot.         fof  i^uy  offence  committed  against  any  act  or  acts  of  parliament  relative 

to  any  branch  of  the  public  revenue,  or  at  the  auit  of  any  aheriiT  or 

other  public  officer,  upon  any  bail  bond  entered  into  for  the  appearance 

of  any  person  prosecuted  for  any  such  offence,  unless  three  of  the  ooin- 

misaionen  of  her  Majesty's  treasury  for  the  time  being  shall  certify 

under  their  hands  their  consent  to  such  discharge. 

Prfmnera  CIV.  And  be  it  enacted.  That  it  shall  be  lawful  for  any  person  who 

""iSl^'^ix?  ihay  now  or  riiall  hereafter  be  imprisoned  under  or  by  virtue  of  sny 

%*^%aFa^B^p  ^^a   ^b^^ 
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writ  of  capias  or  extent,  isaaed  and  remaimng  in  force  at  the  instance  t«iit  may 
or  for  the  benefit  and  reimborsement  of  any  sarety  or  sarettes,  or  other  &PPi7  to  *'>« 
person  or  persons,  or  the  inhabitants  of  any  parish,  ward,  or  place,  ^[.J^^Jr' w 
who  shall  or  may  have  adranoed  and  paid  the  debt  to  the  crown,  and  bedi«charg«d. 
by  reason  wliervof  the  commissioners  of  her  Majesty's  treasury  may 
not  be  authorised  to  give  their  consent  as  last  aforesaid,  to  apply  to  the 
barons  of  her  Majesty's  court  of  exchequer  in  England  or  Scotland 
for  his  discharge,  giving  one  month's  previous  notice  in  writing  to  the 
surety  or  sureties,  or  person  or  persons  aforesaid,  or  to  the  church- 
wardens or  overseers  of  the  parish,  ward,  or  place  at  whose  instance  or 
for  whose  benefit  respecdvay  audi  capiaa  or  extent  shall  remain  in 
force,  of  the  intention  of  siush  person  so  imprisoned  to  make  such 
application,  and  an  enumeration  and  description  of  all  and  every  the 
projperty,  debts,  and  effecta  whatsover  of  such  person  in  his  own  pos- 
session or  power,  or  in  the  possession  or  power  of  any  other  per»on  or 
persons  for  his  or  her  use,  and  for  the  said  court  to  whom  such  appli- 
cation shall  be  made,  to  order  such  person  to  be  brought  before  them, 
or  before  any  baron  of  the  said  court,  to  be  examined  upon  oath  touch- 
ing and  concerning  his  property  and  effects ;  and  if  such  person  shall 
upon  such  exsmination  make  a  full  disclosure  of  all  his  property  and 
effects,  and  it  shall  otherwise  appear  to  the  satisfaction  of  such  court 
-  fcatonable  and  proper  that  such  person  should  be  no  longer  impri- 
soned under  such  writ,  for  such  court  or  baron  to  order  a  writ  of  super- 
sedeas quoad  corpus  to  iie  issued  out  of  the  said  court  for  the  liberation 
of  such  person  from  such  imprisonment:  provided  always,  that  no 
such  liberation  as  •aforesaid  shall  be  held  or  deemed  to  satisfy  or  super- 
sede  such  extent,  or  any  proceedmgs  thereon,  except  as  to  such  impri- 
sonment as  aforesaid,  or  tlie  debt  or  debts  seised  under  and  by  virtue 
thereof,  «nd  for  which  such  person  shall  be  so  imprisoned. 

CV,  And  be  it  further  enacted,  That  the  proper  officer  of  the  said  Ofllcer  of 
court  for  the  relief  of  insolvent  debtors  shall,  on  the  reasonable  re-  ^"'^  '^  P^^ 
quest  of  any  such  prisoner  as  aforesaid,  or  of  any  creditor  or  creditors  in^i^dgiTe 
of  sueh  prisoner,  or  his,  her,  or  their  attorney,  produce  and  show  to  copies, 
such  prisoner,  creditor  or  creditors,  and  his,  her,  or  their  attorney,  at 
such  times  as  the  said  court  shall  direct,  such  petition,  vesting  order, 
schedule,  order  of  adjudication,  and  all  other  orders  and  proMedingi 
made  and  had  in  the  matter  of  such  petition,  and  all  books,  papers,  and 
writings  filed  in  such  matter,  and  permit  him,  her,  or  them  to  inspect 
and  examine  the  same,  and  shall  provide  for  any  such  prisoner,  cre- 
ditor or  creditors,  or  his  or  their  attorney  requiring  the  same,  a  copy 
or  copies  of  any  such  petition,  vesting  order,  schedule,  order  of  adju- 
.  dication,  or  other  order  or  proceeding,  or  of  such  part  thereof  as  shall  be 
so  required,  receiving  such  fee  as  the  said  court  shall  appoint  for  so  pro- 
viding the  same;  and  that  a  copy  of  such  petition,  vesting  order,  sche-  x  copy  of 
dule,  order  of  adjudication,  and  other  orders  and  prooeedings  pur-  sueh  proceed, 
porting  to  be  signed  by  the  officer  in  whose  custody  the  samft  shall  be,  ^'^  "°^^ 
or  his  deputy,  certifying  the  same  to  be  a  true  copy  of  such  petition,  H^t^Jd'ai 
vesting  or^er,  schedule,  order  of  adjudication,  or  other  proceeoing,  evidence, 
and  purporting  to  be  sealed  with  the  seal  of  the  said  court,  shall  at  ^ 
times  be  admitted  in  all  courta  and  plaoea  whatever  as  sufficient 
evidence  of  the  same,  without  any  other  proof  whatever  given  of  the 
same. 

CVI.  And  be  it  enacted,  That  when  an  order  has  issoed  for  any  sueh  Manner  of 
prisoner  to  be  brought  up  to  be  deslt  with  according  to  this  act,  at  any  proceeding 
place  other  than  in  Middlesex.  Surrey,  London,  and  Southwark  afore-  T^^^  ^^^ 
said,  such  prisoner  shall,  within  ten  days  after  such  order  issued,  or  on  ^iHl^^iioT^ 
such  earlier  day  as  shall  be  named  in  such  order,  caose  the  duplicate  of  oiinmlision- 

b6 
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en  on  cirenik  mdi  p0tttioii«  if  tny  petitioii  shall  luive  been  pretented  by  lodi  pri- 
or jiutloet  in  toner,  ttid  the  dapUcate  of  inch  lehedaley  and  all  books,  papers,  and 
^^''^  writings  relating  theieto  in  his  or  her  possession  or  power,  to  be  lodged 

s^  10  Ic  II  ^th  the  derk  of  the  peace  of  the  county,  or  county  of  a  city  or  town^ 
c  '&  MMi^  or  of  the  town  of  Berwick-npon-Tweed,  where  he  or  she  shall  be  ia 
.  otpas .  ^nsiody,  or  with  the  deputy  of  the  said  derk  of  the  peace,  to  be  ap- 
proved of  by  the  said  court,  and  such  prisoner  shall  be  subject  to  sudi 
order  as  the  said  court  shall  make  to  enforce  compliance  with  the 
directions  of  tiiis  act  in  this  behalf;  and  tbat  the  nid  clerk  of  the 
peace,  or  his  said  deputy,  shall,  on  the  reasonable  request  of  such  pri- 
soner, or  of  any  creditor  or  creditors  of  such  prisoner,  or  of  hb,  her, 
or  ^eir  attorney,  produce  and  show  to  him,  her,  or  them  such  petition 
and  schedule,  and  such  books,  papers,  and  writings,  and  permit  him, 
her,  or  them  to  inspect  and  examine  the  same,  and  may  and  shall  re- 
oetre  the  fee  of  one  shilling  from  eadi  and  erery  creditor,  or  his  or  her 
attorney,  at  each  time  of  his,  her,  or  their  so  requesting  and  hairing 
the  production  of  the  same,  or  any  part  thereof ;  and  that  such  derk  c^ 
the  peace  or  his  said  deputy  shall  provide  for  any  such  creditor  or 
creditors,  or  his,  her,  or  their  attorney  requesting  the  same,  a  copy  or 
copies  of  sudi  petition  and  schednle,  or  of  sudi  part  thereof  as  shall 
be  so  required ;  and  that  such  clerk  of  the  peace,  or  his  said  deputy, 
shall  be  entitled  to  recdve  fourpence  for  every  sheet  so  copied  con- 
taining seventy-two  words,  and  no  more,  unless  the  same  sIulII  be  the 
last  or  only  sheet,  in  whidi  case  be  shall  be  entitled  to  fourpence  for 
tueh  last  or  only  sleet,  although  it  does  not  contain  seventy-two  words  ; 
and  that  every  such  duplicate  as  aforesaid,  and  all  the  said  books, 
papers,  and  writings,  shall  be  brought  to  the  place  of  such  hearing,  and 
prodnoed  at  such  bearing  by  the  said  derk  of  the  peace  or  his  said 
deputy,  who  shall  and  is  hereby  required  to  attend  at  the  hearing  of 
every  such  prisoner,  with  proper  officers  to  preserve  order  in  the  court* 
house  or  other  place  of  such  hearing ;  and  where  any  such  county  shall 
be  within  the  drcuit  of  one  of  the  said  commissioners,  then  such  derk 
of  the  peace  or  his  said  deputy  shall  and  may  act  as  derk  to  such  com- 
missioner, to  assist  him  in  the  performance  of  his  several  duties  under 
this  act ;  and  in  ail  such  cases,  both  before  such  commissioner  and 
,  before  such  justices  as  aforesaid,  the  said  derk  of  the  peace,  or  his 
said  deputy,  shall,  in  consideration  and  recompense  of  sndforhia 
trouble  m  this  behalf,  be  entitled  to  receive  from  every  such  prisoner 
so  brought  up  for  hearing  as  aforesaid,  the  sum  of  five  shillings,  which 
shall  be  paid  previously  to  the  bringing  up  such  prisoner  for  hearing; 
as  aforesaid :  provided  always,  that  if  it  shall  at  any  time  appear  to  tiie 
said  court  that  it  is  eipedient  that  the  duplicates  of  the  petitions  and 
schedules  of  prisoners  confined  in  the  gaol  of  any  dty,  borough,  town, 
or  place  at  which  the  commissioners  of  the  said  court  shall  give 
attendance  on  their  circuits,  so  made  as  aforesaid,  should  be  lodged 
with  the  town  derk  or  other  officer  of  such  city,  borough,  town,  or 
place,  and  that  the  duties  hereinbefore  required  of  such  clerk  of  the 
peace  should  be  performed  at  such  dty,  borough,  town,  or  place,  by 
such  town  derk  or  other  officer  of  the  same,  it  shdl  be  lawfol  for  the 
said  court  in  any  such  case  to  order  that  the  duplicates  of  the  petitioiis 
and  schedules  last  aforesaid,  and  all  such  books,  papers,  and  writings 
as  aforesaid,  shall  be  lodged  with  audi  town  derk  or  other  officer* 
instesd  of  such  clerk  of  the  peace  as  aforesaid,  and  that  all  duties 
herdabefore  requured  of  such  derk  of  the  peace  in  respect  of  the  same 
shall  be  performed  by  such  town  derk  or  other  officer,  instead  of  such 
derk  of  the  peace,  and  that  the  said  town  derk  or  other  officer  shall 
thereupon  do  and  perform  all  the  duties  aforesaid  at  such  dty,  borouglit 
town,  or  place  in  the  matters  of  all  prisoners  confined  in  the  gad  thm* 
of,  and  shall  be  entitled  to  reodve  the  same  fees  and  paymcDta  la 
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^pect  thereof  as  are  herein  directed  to  be  paid  and  made  to  such 
clerk  of  the  peace  or  his  deputy  as  aforesaid. 

CVII.  And  it  is  hereby  enacted,  Tliat  such  jiutioes  as  aforesaid  l^werof  Jas- 
ahall  have  snch  and  the  same  powers  of  compdUiog  the  attendance  *^*^  to  com- 
of  witnesses,  and  of  requiring  and  compelling  the  production  of  books,  SJliS*o?^u 
pikers,  and  writings,  for  the  purposes  of  this  act,  as  are  herein-  nenet.    * 
before  given  to  the  said  court  and  the  commissioners  thereof,  sub- 
ject to  such  provisoes  and  limitations  as  the  same  are  made  subject  to ; 
and  that  in  all  esses  where  the  duplicate  of  any  petition  and  schedule  Clerk  of  the 
shall  have  been  so  lodged  as  aforesaid  with  any  such  clerk  of  the  peace  V^^^  °»7 
or  his  deputy  ss  aforesaid,  or  with  sudi  town  derk  or  other  officer  as  ^^|^"^ 
aforesaid,  such  derk  of  the  peace,  or  his  said  deputy,  or  such  town 
clerk  or  other  officer,  is  hereby  authorised  to  issue  all  subpoenas  under 
this  act  as  may  be  requisite,  in  each  of  which  the  names  of  not  more 
than  four  persons  shall  be  inserted,  and  to  receiTe  for  such  subpoena 
from  the  person  requiring  the  same,  the  sum  of  two  shillings  and  six- 
pence, and  no  more. 

CVIII.  And  be  it  enacted.  That  the  said  court  for  the  relief  of  insolvent  Exsmlnen  to 
debtors  in  all  cases,  or  any  commissioner  thereof  on  his  drcuit,  or  ^  appointed 
auoh  justices  as  aforesaid  in  open  court  at  such  sessions  as  aforesaid  '^'  coontiei. 
respectivdy,  may  from  time  to  time,  as  occasion  shall  require,  appoint 
aa  many  fit  persons  as  shall  be  requisite  to  be  examiners  for  the  pur- 
poses of  this  act  within  any  county  or  division  thereof,  or  any  city  or 
town ;  and  that  snch  examiner  sludl  and  may  receive  for  his  trouble  Their  fees. 
ike  sum  of  one  pound,  and  no  more,  for  every  meeting  hdd  by  him 
bk  pursuance  of  this  act,  to  be  paid  by  the  person  or  persons  requiring 
.the  same. 

CIX.  And  be  it  enacted,  lliat  the  keepers  of  the  several  prisons  in  Pe«  to  keeper 
London  and  Middlesex,  and  of  the  prisons  of  the  Queen  s  Bench,  for  canring 
Marshalsea,  Horsemonger-lane,  and  of  the  borough  of  Southwark,  ^  pruioner 
ahall  be  entitled  to  receive  the  sum  of  three  shillings,  and  no  more,  ^SuL 
from  every  prisoner  in  the  custody  of  such  keepers  respectively,  for 
carrying  him  before  the  said  court  on  the  hearing  of  such  prisoner  aa 
aforesaid ;  and  that  all  keepers  of  prisons  shall  be  entitled  to  receive 
the  sum  of  one  shilling  and  sixpence,  and  no  more,  from  every 
prisoner  in  the  custody  of  such  keepers  respectivdy,  for  carrying  him 
before  a  commissioner  of  the  said  court  on  his  circuit,  or  before  snch 
justices  ss  aforesaid  at  their  sesaons  aforesaid,  on  the  hearing  of  such 
prisoner;  and  that  the  expense  of  conveying  any  prisoner  to  any  Porpayinip 
assixe  or  other  town  appointed  as  the  place  of  hearing  the  matters  of  the  ezpenae 
hu  or  her  petition  as  aforesaid,  in  every  case  where  the  gaol  ui  which  ^L^°^^^!^' 
snch  prisoner  shall  be  confined  shall  not  be  situate  within  such  assize  ^  ^^ 
or  other  town,  not  exceeding  one  shilling  a  mile,  shall  be  paid  to  the  towns ; 
keeper  or  gaoler  or  other  officer  who  shall  bring  snch  prisoner  to  such 
assize  or  other  town  in  obedience  to  the  order  of  the  said  court,  out  of 
the  estate  and  effects  of  such  prisoner,  if  the  same  shall  be  snffident  to 
pay  such  expense,  and  if  not,  then  such  expense  shall  be  paid  by  the 
treasurer  of  the  county,  or  county  of  a  dty  or  town,  in  which  such 
prisoner  shall  be  imprisoned,  as  the  sSme  shall  be  directed  or  ordered 
by  the  commissioner  or  justices  before  whom  such  prisoner  shall  be  so 
brought  in  pursuance  of  snch  order ;  and  in  all  such  cases  the  reason-  rad  also  the 
able  expense  of  such  derk  of  the  pesos  or  his  deputy  ss  aforesaid,  and  other  ex- 
of  such  proper  officers  to  preserve  order,  ss  hereinbefore  mentioned,  ^^J^^^,^  ^f 
and  all  other  expenses  necessary  for  making  ready  such  court-house  or  tug  Mt. 
other  place  as  aforesaid  for  the  despatch  of  business  in  'pursuance  of 
thia  act,  shall  be  paid  by  auch  treasurer  ss  aforeaaid ;  and  the  justices 
of  the  peace  of  every  such  county,  or  oounty  of  a  dty  or  town,  are 
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hereby  empowered  and  raqmred  to  order  ench  tretnirer  to  pay  the 
lame  at  their  geoeral  or  general  quarter  aenioiia  next  eosvio^  the  day 
when  such  hearing  ihall  hare  taken  place:  proTided  nevertfaeleaa,  that 
where  the  datiea  at  any  city,  boroogh,  town,  or  place  ahall  be  per- 
formed by  any  town  clerk  or  other  officer,  in  purmanoe  of  snch  order 
of  the  Hid  conit  aa  abore  mentioned  in  that  bdialf ,  the  reaaonable 
expenaea  of  auch  town  clerk  or  other  officer,  and  of  sndi  proper 
officers  aa  aforeaaid,  and  of  inch  coort-hoaae  or  other  place  aa  afore- 
aaid,  shall  be  defrayed  by  the  said  city,  borough,  town,  or  plaoe^  m 
the  same  manner  aa  such  like  expenaea  are  defrayed  therein  upon  other 
occaaions. 

Shcrifili  and  CX.  And  be  it  ftirther  enacted,  That  erery  aheriff,  gaoler,  keeper^ 
other  v^r9onM  or  Other  officer  of  any  prison,  who  shall  do  anything  in  obedience  to 

for  ""^yiM     ^J  ^^^  ^  ^  ^^  ^^^  ^^  ^^  ^^^^  ^  insolvent  debtors,  or  of 
the  orden  of  *°7  commissioner  thereof,  or  of  any  joatioe  or  jaaticea  of  the  peace, 
the  court.       officer  of  the  said  court,  or  such  examiner  aa  aforeaaid,  aothoriaed  by 
the  said  court  by  virtue  of  this  act,  shall  be  and  is  and  are  hereby 
indemnified  for  whatsoever  shall  be  done  by  them  respectively  in 
If  action  for   obedience  thereto ;  and  that  if  any  action  of  escape,  or  any  aait  or 
escape,  tee.     action,  be  brought  against  any  judge,  commissioner,  juatioe  of  the 
*''°"^'*i2f*'    peace,  sheriff,  gaoler,  keeper  of  any  prison,  or  any  peraon  lor  perfbrm. 
^j^     "*  uig  the  duty  of  his  office,  in  pursuance  of  thia  act,  auch  judge,  com- 
pleaded,  and   missbner,  justice  of  the  peace,  sheriff,  gaoler,  keeper  of  priaon,  aad 
thi«  act  glTen  other  person  may  plead  the  general  iasoe,  and  give  this  act  and  ti»e 
in  evidence,    gpedal  matter  in  evidence;  and  if  the  plaintiff  be  nonsuited,  or  dis- 
continue his  or  her  action,  or  a  verdict  ahall  paas  againat  him  or  her, 
or  judgment  shall  be  had  for  the  defendant  upon  demurrer,  the  defen- 
dant shall  have  treble  costs. 

What  ahall  be  CXI.  And  be  it  enacted.  That  in  all  rules,  orders,  warrants,  and 
b«^?rth  ^^^^  proceedings  of  the  said  court,  or  of  any  commissioner  thereof, 
ha  the  nilee  ^^^^^  ^his  act,  it  shall  be  sufficient  to  set  forth  such  rule,  order,  or 
and  proceed-  warrant,  or  in  case  of  a  warrant  for  the  apprehension  or  detention  of 
Inga  of  the  any  person  for  a  contempt  in  disobeying  any  order  or  rule  of  the  said 
court.  court,  or  of  the  apprehension  or  detention  of  any  peraon  for  the  ap- 

pearance of  such  person  before  the  said  court,  or  any  oommiaaioiicr 
thereof,  or  any  justice  or  justices  of  the  peace,  according  to  thia  act,  or 
for  the  enforcing  any  rule  or  order  of  the  said  court,  it  shall  be  suffi- 
cient to  set  forth  such  rule  or  order,  and  the  warrant  thereon,  and  that 
the  insolvent,  in  any  order,  rule,  warrant,  or  other  proceeding  men- 
tioned, has  been  duly  discharged  under  this  act,  or  aome  other  act  for 
the  reUef  of  insolvent  debtors,  if  he  haa  been  so  discharged,  or  if  he 
haa  not  been  so  discharged,  that  he  has  applied  by  petition  to  the  said 
court  for  his  or  her  discharge  from  custody,  according  to  the  provi- 
sions of  this  act,  without  setting  forth  in  any  auch  order,  rule,  war- 
rant, or  other  proceeding  the  petition,  order  veating  tiie  estate  of 
any  such  prisoner  in  the  provisonal  assignee,  appointment  of  aaaigoee, 
or  asaignee  or  aasignees,  or  the  schedule,  balance  sheet,  wder  for 
hearing,  adjudication,  order  for  discharge,  or  any  other  rale,  cnder, 
or  proceeding  of  or  in  the  said  court,  or  any  part  thereof,  exo^  as 
aforesaid. 

Beft>re  whom      CXII.  And  be  it  enacted.  That  all  affidavits  to  be  used  before  the 

a^davltaare   laid  court,  or  any  commissioner  thereof,  or  any  justices  of  the  peace, 

'  ^^"^    or  any  officer  of  the  said  court,  or  any  examiner  appointed  aa  aforesaid 

e.  197  I??      unc^^/his  act,  shaU  and  may  be  sworn  before  the  said  court  or  any 

p0^,  '  *   '     commissioner  thereof,  or  any  commissioner  appointed  by  the  aaid  court 

.  for  tlie  purpose  of  taking  affidavita,  or  any  master  extraordinary  in 

.  chancery,  or  commiasioner  for  taking  affida? its  in  any  of  the  auperior 
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ooortB  of  WestmioBter,  or  in  SootUnd  or  Ireland  before  a  marigtrate 
of  the  county,  city,  town,  or  place  where  any  such  aflSdavit  snail  be 
fwom. 

CXIII.  And  be  it  enacted,  That  in  all  cases  in  which  the  said  court,  Jteooverj  of 
or  any  commissioner  thereof,  or  any  justices,  is  or  are  by  this  act  costs, 
authorised  to  award  costs  against  any  person  or  persons,  it  shall  be 
lawful  for  the  said  court  to  cause  sudi  costs  to  be  recovered  from  such 
person  or  persons  in  the  same  manner  as  costs  awarded  by  a  rule  of 
any  of  the  superior  courts  at  Westminster  may  be  recovered. 

CXIV.  And  be  it  enacted,  That  the  said  court  for  the  relief  of  in-  court  to 
•okent  debtors  shall  and  may  admit,  at  their  discretion,  any  number  admit  attor^ 
of  fit  persons,  being  attomies  of  any  of  the  superior  courts  at  West-  ^^  ^^' 
minster,  to  practise  in  the  said  court  as  attomies  on  behalf  of  such  ^ 

prisoners  in  such  actual  custody  as  aforeaaid,  which  admissions  shall,  in 
all  cases,  be  made  without  the  payment  of  any  fee  or  gratuity  whatsoever, 
and  shall  be  filed  of  record  in  the  said  court ;  and  that  all  persons 
now  admitted  as  attornies  in  the  court  now  established  for  the  relief  of 
insolvent  debtors  shall  be  deemed  to  be  effectually  admitted  in  the  said 
court  hereby  continued  as  aforesaid ;  and  that  in  case  any  person  not  Penocs  not 
ao  admitted  on  the  files  of  the  said  court,  or  having  after  such  admission  duly  sppolnt- 
been  removed  from  the  said  files,  or  ceased  to  be  an  attorney  of  any  of  2'Bttoiral«L' 
the  superior  courts  at  Westminster,  shall  practise  in  the  said  court  as  guuty  of  con- 
an  attorney  on  behalf  of  any  prisoner  in  such  actual  custody  as  afore-  tempt. 
said,  he  shall  be  deemed  and  taken  to  be  guilty  of  a  contempt  of  the 
said  court,  and  that  every  person  so  guilty  of  any  such  contempt 
as  aforesaid  shall  be  liable  to  fine  as  well  as  imprisonment  for  the 
same. 

CXV.  What  9kaU  be  paid  for  imertUm  qf  advertUementi.    Re- 
pealed  ^  «.  1  q/'2  ^  3  Vict,  e.  39,  j70«l. 

CXVI.  And  be  it  enacted.  That  no  letter  of  attorney,  affidavit.  Proceedings 
certificate,  or  other  proceeding,  instrument,  or  writing  whatsoever,  not  liable  to 
before  or  under  any  order  of  the  said  court,  or  before  or  under  any  g?°2^'^'^' 
order  of  any  commissioner  thereof,  or  before  any  justice  or  justicea  of  auction  duty, 
the  peace  acting  in  the  eiecution  of  this  act,  nor  any  copy  thereof,  nor 
any  advertisement  inserted  in  any  newspaper  by  the  direction  of  the 
said  court,  relating  to  matters  within  the  jurisdiction  of  the  said  court, 
shall  be  liable  to,  or  chargeable,  or  charged  with  the  payment  of  any 
stamp  or  other  duty  whatsoever ;  and  that  no  sale  of  any  real  or  per- 
sonal estste  of  sny  such  prisoner  as  aforesaid  for  the  benefit  of  his  or 
her  creditors,  under  this  act,  shall  be  liable  to  any  auction  duty. 

CXVII.  T^e  insolvent  court  may  invest  unclaimed  money,  and 
apply  profit  towarde  expeneet  of  the  court. 

CXV  III.  And  be  it  enacted.  That  it  shall  be  lawftil  for  the  said  oooh  tm. 
court  for  the  relief  of  insolvent  debtors,  in  its  diicretion,  to  direct  that  powered  out 
the  expenses  of  applying  for  and  obtaining  the  discharge  of  any  prisoner  ^'^^^L^ 
under  this  act,  or  any  part  of  such  expenses,  may  and  shall  be  paid  out  un^iai^ied 
of  the  estate  and  effects  of  such  prisoner  which  may  be  in  the  bands  of  money  to  dl- 
the  provisional  or  other  assignee  or  assignees  under  this  act ;  and  if  root  the  pay- 
the  same  shall  not  be  sufficient  for  that  purpose,  then  that  such  ^°^„^  ^ 
expenses,  or  any  part  thereof,  may  and  shall,  in  cases  where  the  said  prSoner's 
court  shall  be  satisfied  that  the  prisoner  has  not  the  means  of  defraying  discharge, 
the  same,  be  paid  and  advanced  out  of  the  intereat  and  profit  arising 
from  any  government  securities,  upon  which  any  unclaimed  money 
produced  by  the  estates  and  effecta  of  insolvent  debtors  may  be  in- 
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Toted  ;  and  in  ererj  sndi  lut-aientioiied  one  the  otate  and  effeeti  of 
such  priaoiier,  which  may  then  be,  or  may  thereafter  oometo  the  hands 
and  be  TMted  in  the  proTiaional  or  other  atrignee  or  aaaigneea  under 
thia  act,  ihali  be  liable,  in  the  firat  place,  to  repay  the  money  to 
adranoed  and  paid,  and  the  aaid  conit  ia  hereby  aathoriaed  to  Buka 
anch  order  or  ordera  aa  ahall  be  neoeaaaij  for  the  pnrpoae. 

CXIX.  Priumen  for  dat,  or  their  erediton,  not  to  petUimmf 
eowrtfor  eertom  jmrpoietf  wder  32  G.  2,  c.  28. 

CXX.  Reeordi  qf  the  ecmrt  to  ht  in  tho  emtody  of  ojtem 
«^ointod. 

GoMtnictloB       CXXI.  And  be  it  enacted.  That  thia  act  ahaU  extend  to  alienafde&iaai, 
of  act.  and  women,  both  to  make  them  aubject  thereto,  and  to  entitle  them  to  all 

the  bcoiefita  given  thereby ;  and  all  powen  given  to  or  dutiea  directed 
to  be  performed  by  the  lord  dianoellor  may  be  performed  by  the  liml 
keeper  or  lorda  oommiaaionen  of  the  great  aeal ;  and  all  powen  giTca 
to  or  dntiea  directed  to  be  performed  by  the  oonrt  of  review  may  be 
performed  by  any  one  of  the  judgea  of  the  lame  court ;  and  that  when- 
ever thia  statute  hath  used  words  importing  the  aingnlar  number  or 
the  masculine  gender  only,  it  shall  be  underatood  to  include  aeveral 
mattera  aa  well  aa  one  matter,  and  aeveral  peraona  aa  well  as  one 
person,  and  females  aa  well  aa  males,  and  bodiea  corporate  aa  well  as 
individuala,  unless  it  be  otherwise  specially  provided,  or  there  be  aome- 
thing  in  the  aubject  or  oonteit  repugnant  to  auch  oonatmction ;  and 
that  thia  act  ahaJl  not  extend  either  to  Scotland  or  Ireland,  except 
where  expressly  mentioned* 
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2  &  3  VICT.  CAP.  80. 

An  Act  to  amend  an  Act  passed  in  the  last  Session  of  ivsoltbvt 
Parliament  for  abolishing  Arrest  on  Mesne  Process  in  axbvdxbxt 
CivU  Actions  except  in  certain  CaseSj  for  extending     is 39. 
the  Remedies  of  Creditors  against  the  Property  of 
Debtors,  and  for  amending  the  Laws  for  the  Relief  of 
Insolvent  Debtors  in  England.    [17th  August  1839.] 


That  from  and  after  the  passing  of  this  act  all  printers  and  pro-  1  &  svict. 
prietors  of  newspapers  shall  and  are  hereby  reqaired  to  insert  any  g  ^^o. 
advertisement  or  advertisements  by  the  said  recited  act  directed  to  be  pIJ^^^q'jq 
inscarted  in  any  newspaper,  on  payment  of  a  reasonable  compensation  redted  act 
for  the  insertion  thereof,  in  such  form  as  the  said  coort,  or  any  com-  retpectinr 
Qussioner  thereof,  shall  from  time  to  thne  direct.  ^'i'^'ilP"  ^ 

menti. 

II.  And  whereas  it  is  expedient  that  persons  residing  at  a  distance  The  court 
greater  than  ten  miles  from  the  oonrt-house  in  Portogal-street  who  may  vaaj  appoint 
be  willing  to  eater  into  reoognizanoes  of  sureties  for  3ie  dne  appearance  P^^^  ^ 
of  insolvent  debtors  before  &  court,  or  before  commissioners  on  their  ^^J^^^ 
drenits,  or  before  jastioes  of  the  peace  in  Berwick-npon-Tweed,  should 

bo  enabled  to  enter  into  such  recognizances  without  the  necessity  of 
appearing  for  such  purpose  before  Um  court  itself  at  its  usual  and  ordi-* 
nary  placie  of  sitting;  be  it  therefore  enacted,  That  the  chief  commis- 
sioner and  other  the  commissioners  of  the  court  for  relief  of  insolvent 
debtors  for  the  time  being  shall  and  may,  by  one  or  more  commission 
or  commissions  under  the  seal  of  the  said  court,  from  time  to  time  as 
occasion  shall  require,  empower  such  and  so  many  fit  and  proper 
persons  as  they  shall  think  necessary,  in  all  and  every  the  several  towns 
and  counties  within  England  and  WsJes  and  the  town  of  Berwick«upon- 
Tweed,  to  take  and  receive  all  and  every  the  recognizance  or  recogni- 
sances of  sureties  into  which  any  persons  shall  be  willing  to  enter  for 
the  due  appearance  of  insolvent  debtors  according  to  such  several  and 
respective  recognizances,  and  in  such  form  as  the  court,  in  pursuance 
of  the  statute  in  that  behalf,  may  and  shall  direct  and  require. 

III.  And  be  it  enacted.  That  in  any  case  of  a  prisoner  whose  estate  Penom  no- 
and  effects  shall  have  been  or  shall  hereafter  be,  by  order  of  the  court  powered  to 
for  relief  of  insolvent  debtors,  vested  in  the  provisional  or  other  assignee,  ^JJ^ia^J^ 
and  who  shall  be  confined  in  the  gaol  of  any  coanty,  town,  or  place 

other  than  in  London,  Southwark,  Middlesex,  or  Surrey,  and  who  shall 
have  filed  his  schedule  in  the  said  court  according  to  the  statute  in  that 
behalf,  it  shall  and  may  be  lawfiil  for  any  person  or  persons  who  may 
be  wilUng  to  enter  into  such  recognizances  as  before  mentioned,  whose 
usual  and  ordinary  place  of  residence  shall  be  distant  more  than  ten 
miles  from  the  court-house  in  Portugal-street,  London,  to  appear  before 
a  person  duly  appointed  and  empowered  in  manner  aforesaid,  and  there 
to  enter  into  and  acknowledge  such  recognizance  of  sureties  for  the  due  Form,  9, 
appearance  of  the  insolvent,  according  to  such  forms  and  in  such  terms  pot^ 
and  manner  as  shall  or  may  be  prescribed  by  the  said  court ;  which 
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said  reoognizanoes  of  rareties  lo  taken  as  aforaaaid  ahall  be 
Fnrmy  10,      and  filed  in  the  said  ooort,  with  an  affidavit  of  the  due  taking  of  the 
pott,  said  recognisances  of  anch  soreties  by  some  credible  peraon  present  it 

the  taking  thereof,  npon  pajment  of  anch  fees  aa  have  been  nsnally 
received  for  the  taking  of  recognizanoea  in  the  aaid  ooort;  which 
recognizances  so  taken,  transmitted,  and  filed  ahall  be  of  the  like  force 
and  effect  as  if  the  same  were  taken  before  the  said  court ;  for  the 
taking  of  every  anch  recognisance  of  snretica  the  person  or  persons  lo 
empowered  shall  receive  only  the  som  or  foe  of  two  shillings  sod 
sixpence  and  no  more. 

^^onui^n-  IV.  And  be  it  enacted,  That  the  commisaioners  of  the  said  eout 
rulM  fo^nt  '^"^^  make  anch  mlea  and  orders  regulating  the  amoant  and  for  the 
gulatlDg  uie  taking  of  anch  recognizances  as  to  them  shall  seem  meet,  so  ss  rach 
amotuit  and  sureties  be  not  compelled  to  appear  in  person  in  the  said  conrtto 
the  tsiklDK  justify  themselvea,  but  the  same  may  and  ia  hereby  directed  to  be 
o  recogn  -  ^termined  before  the  said  court,  or  a  commiaaioner  thereof,  by  afBdant 
or  affidavits  duly  taken  before  the  person  or  persona  so  empowered 
as  aforeaaid,  who  are  hereby  empowered  and  required  to  take  the 
same. 

Coounb-  V.  And  be  it  enaeted,  That  any  commissioner  of  the  said  oooit  oe 

'^^"^radto     ^^  circuit  ahall  and  may  take  and  receive  all  and  every  anch  noopi- 
SSk^iuch  ro.  nnces  of  sureties  as  any  person  or  persons  shall  be  willing  to  make  sod 
eogniaancM.   acknowledge  before  him,  which,  being  transmitted,  ahall  without  oath 
be  filed  in  manner  aforesaid,  upon  payment  of  the  usual  fees. 

Coorttoorder  v[.  And  be  it  enacted.  That  aa  soon  aa  sudi  suretiea  shall  have 
^Jj^J^^  ^  justified  by  affidavit  in  manner  aforeaaid,  and  such  recognizances  as 
when  furatiw  hereinbefore  mentioned  ahall  have  been  fitod,  the  aaid  court  ahall  there- 
juttifled  bj  upon  issue  a  warrant  to  the  gaoler  for  the  disdurge  of  such  insdyent 
sfBdarit,  Abc.  from  custody  accordingly,  and  who  ahall  have  such  and  the  like  privi- 
Form,  \  kges  and  be  subject  to  such  and  the  like  liabiUtiet  aa  the  itatate  in  thit 
P^*  behalf  directi. 


canees. 
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RULES  MADE  BY  THE  COURT 


FOB 


RELIEF  OF  INSOLVENT  DEBTORS  (a) 


In  Priionen'  Casei  it  U  Ordered : 

I.  That  any  attoniej  of  the  superior  ooorti  may  be  admitted  to  AUoraietof 
praotiM  on  behalf  of  priaonen  in  the  gaola  of  London*  Middlesex,  and  ^^^ 
Surrey,  on  proving  his  certificate  for  the  cnrrent  year ;  excepting  sadi  pnctLe?*^ 
as  have  been  heretofore  removed  by  the  court. 

II.  That  in  every  case,  the  prisoner's  retainer  of  his  attorney,  and  Retaioer. 
the  acceptance  thereof  by  the  latter,  shall  be  filed  with  the  first  pn>>  I  It  ^  Viet. 
Deeding  in  the  court,  and  shall  be  in  form  following :  ^*  ^^®>  '■  ^' 

If  [Name.] 
of    [Late  Residence.] 

[Trade,  &e.] 
do  hereby  retain 

of  to  act  for  me  as  my  attorney  in  the  Court 

for  Relief  of  InsoWent  Debtors ;  and  I  hereby  declare  that  he 
is  so  employed  by  me  at  my  own  request    Signed  by  me  at 
on  the  day  of 

[Adding  Name  and 
Residence  of  Witness.] 

I..  of 

hereby  accept  the  above  retainer^ 
Signed  by  me  on  this  day  of 

Provided,  that  in  case  of  the  illness  of  such  attorney,  or  of  his  ab- 
sence from  London  or  the  phiee  where  he  practises,  such  retainer  may 
be  received  and  accepted  for  him  by  some  other  duly-oertificated 
attorney,  the  cause  thereof  being  stated  in  such  acceptance. 

III.  That  the  attorney  of  a  prisoner,  where  the  total  of  his  demand  Coils.— De- 
may  exceed  six  pounds,  shall  cause  a  bill  to  be  taxed  by  the  proper  Uv«>7  of  bin. 
officer,  and  shall  on  such  taxation  prove  by  aflSdarit  or  affidavits  the 

actual  payment  of  every  sum  of  money  chaiged  as  paid,  and  the  actual 
performance  of  every  matter  charged  as  done  up  to  the  time  of  swear- 
ing such  affidavit ;  and  that  all  payments  and  matten  so  eharged  are 
essentially  necessary  to  the  prisoner's  discharge ;  and  further,  &»i  the 
sum  of  £  and  no  more  has  been  paid  to  or  for  such 

attorney  on  account  of  such  bill ;  and  that  the  said  bill  and  affidavita 
shall  in  all  cases  be  prepared  in  the  printed  form  ;  and  that  any  such 

(a)  Bf  Rule  106  of  the  Ooantj  Court  Rules,  "  The  ralei  of  practice  and  orders 
of  the  court  fbr  the  relief  of  iniolTcnt  debtors  in  London,  eball  be  the  rules  of 
practice  and  orders  in  Insolrencv  and  protection  cases  in  the  county  courts^  so 
fir  as  the  same  are  applicable."    See  App.  to  Part  I,  p.  80. 
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ftffidarit  ihall  be  nrofB  in  tlie  coontrj  boI  before  die  wiipm%  of  tiie 
■cfaedak,  end  in  towa  not  toooer  tban  rightwn  deje  bdore  the  6aBf  at 
hearing ;  and  that  on  aoch  bill  with  name  aad  mmber  fnHiwuri  bdng 
de&Tcred  to  the  proper  otteer,  he  ihaU  have  the  arhriialp,  &c^  ready 
for  the  tazatioo  oa  the  foDoviag  daj ;  and  that  he  ahall,  if  leqiieited, 
■ign  the  ■llocatwr  in  diqificabe;  and  that  the  attoraej  ahaU  defivcr  his 
bUl  so  taxed,  with  the  annratw  thereon,  to  the  priaooer,  two  days 
at  leaat  before  the  day  appointed  for  hearing,  in  order  that  the  pri- 
■oner  may  be  able  at  the  hearing  to  take  objection  to  inch  biD  aa  tucd 
ex  p€rU. 

Attorn^  not       IV.  That  HO  attoraey  shall  dbeetly  or  hifiiectly  cnploy  any  gaokr, 

^[ftTiBMr-    tnrnluey,  prisoner,  or  other  periOB  confined  or  lesuiing  within  any  gaol 

Vttor-  or  prison,  as  a  derfc  or  agent  to  soiidt  retainers,  or  to  tisiisait  any 

rhii«  ia  bosiness  whaterer  relating  to  proceedings  in  this  conrt  twifhing  the 

.'  i^'  ^  relief  or  disdiarge  of  any  prisoner,  on  pain  of  being  renored  from  the 

^'''**'*'        filet  of  the  conrt ;  and  that  no  attorney  shall  oontinne  to  practiae  ia 

the  ooort  while  he  shall  hiBiaelf  be  a  prisoner  for  debt  or  otherwise. 

SUrniag  pe-  V.  That  efcry  petition  in  form  prepared  by  the  ooort  shall  be 
^^^'*^'*  signed  in  the  presence  of  the  attorney  of  the  prisoner  or  creditor  pcCi- 
f^aot.  ^"^  tioning,  or  of  the  keeper  of  the  gaol  in  whidi  the  prisoner  petitioning 
I  let  Viet.  >ball  be  confined ;  and  sncfa  attorney  or  keeper  shall  attest  the  aaoie 
e.  lis,  1.39.  aooordingly. 

Copf  of  VI.  That  in  all  cases  there  shaO  be  filed  with  the  petition  n  oeitifi. 

cMuantobt    cate  from  the  gaoler,  of  the  day  OT  days,  and  caose  or  canses  of  detainer 

■nnezed  to  •   _^  ^i.    j  

J«iUo..        agamst  the  prisoner. 

1  Itl  Viet. 

e.  110,  •.  M.        VII.  That  with  the  petition  of  a  creditor  there  shall  be  filed  an  aff- 

Craditor'f  p^  darit  of  sndi  creditor,  stating  the  accounts  between  himself  and  pti- 
tittooaad  soncr,  the  securities  hdd  by  h&i,  the  benefit  socrned  from  his  jndgment, 
sAda^t.  ^j^  ^^u^^  matten  as  contained  in  the  form  of  aflidavit  prepared 
e^iVt^.    together  with  the  petition  nnder  direction  of  the  eowt. 

• 

Certlflesteof  VIII.  That  before  Testing  order  is  made  on  petition  of  a  cnditar, 
so  prior  p»-  there  shsU  be  annexed  to  rach  petition  a  certificate  of  the  proper 
UtioD.  oflicer,  that  no  prior  petition  has  been  filed  in  the  same  case  ainoe  the 

i^?o/ ifs?    commencement  of  the  prisoner's  costody.  » 

Notice  of  IX.  That  when  a  Testing  oider  of  [the  estate  of  a  prisoner  has  been 

TMtioff  order  made  on  the  petition  of  a  creditor,  notice  thereof,  together  with  aa 
andMrriee.    q^^^^  to  file  schcdole,  shall  forthwith  be  giTen  to  sodi  prisoner  by 

^  \io^^ii  '^'^^^  ^^  '^  ^PT  ^  ^^  "^^^  ^J  ^  messenger  of  the  court ;  and  that 
^'  '**  '  deliTery  to  the  gaoler  or  other  known  officer  of  the  prison  in  whidi,  or 
in  the  rules  or  Uberties  of  which,  such  prisoner  is  confined,  ahall  be 
deemed  good  serTice  of  snch  notice  and  order  upon  the  priaoner  in 
such  case :  which  deliTery  shall  be  made  personally  when  the  gaol  is 
within  ten  miles  firom  the  ooart-hoose  in  Portogal-atreet,  and  by  letter 
post  paid,  where  the  gaol  is  at  greater  distsnce, 

Bflste  paper.     X.  That  with  a  prisoner's  petition  there  shsU  be  filed  an  aoooont  ia 

— Dupltoue    writing,  in  form  prepared  by  the  court,  signed  by  the  prisoner,  and 

WHJjSnSat  •**«***^  ^7  ^**  attorney  (or  in  country  causes  by  the  keeper  of  the 

inSwnamB,  fi>ol)t  of  aU  the  real  and  personal  estate  and  effects  of  anch  priaoner 

1  lEt  Viet,      then  in  his  possession  or  under  his  control ;  stating  the  Talue,  and,  if 

c.  no,  e.  M.    liable  for  rent,  stating  landlord's  name  and  particnlan  of  his  demand, 

in  ordei  that  sudi  property  ma j  be  duly  asoertsined  and  giTca  ap  to 

the  prorisional  assignee :  and  that  the  said  aooonnt  shall  be  a^^aed, 

attested,  and  filed  in  duplicate :  and  in  cases  of  persons  ooafinad  &  the 
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torlions  of  London,  Middlesex,  and  Surrey,  excepting  the  gaol  of 
Kingston-npon-Thames,  every  such  estate  paper  shall  have  endorsed 
thereon  a  duplicate  of  the  notioe  for  appraisement  given  to  the  brokers 
of  the  ooort  with  the  day  of  leaving  the  same  at  their  ofiSoe  marked 
thereon  by  them  or  their  clerk. 

XI.  That  every  application  by  a  prisoner  for  leave  to  file  petition  AflUavlt  for 
after  the  expiration  of  fourteen  days  allowed  for  that  purpose  in  town  leave  to  fUe 
cases,  and  after  the  expiration  of  twenty-one  days  from  the  commence-  P^'^^o^. 
ment  of  the  custody  in  country  cases,  shall  be  supported  by  the  affidat it  ^  &  '  ^^* 
of  the  prisoner  in  form  prepared  by  the  court ;  in  which  shall  be  stated  ^'  ^^''**  ^* 
the  degree,  profession,  or  trade,  and  the  last  place  of  abode  of  such 

grisoner ;  and  the  time  of  his  or  her  first  arrest  in  the  action  wherein 
e  or  she  is  then  detained,  and  the  time  of  commitment  to  the  prison 
where  he  or  she  is  then  confined  ;  together  with  a  statement  of  all  mo- 
nies paid  or  spent,  and  of  all  property  spent,  sold,  made  over,  assigned, 
disposed  of,  or  in  any  manner  parted  with  by  him  or  her  since  such 
first  arrest,  and  in  what  manner  and  to  whom ;  and  also  the  cause  of 
not  having  sooner  presented  such  petition :  and  such  application  shall 
be  made  by  petition,  with  the  said  affidavit  and  the  gaoler's  certificate 
annexed ;  and  there  shall  also  be  annexed  such  account  in  writing  of 
estate  and  effects  as  is  in  all  cases  required  by  the  tenth  rule  of  court  to 
be  filed  with  the  petition ;  which  account  shall  be  verified  by  the  said 
aflidvait ;  and  on  such  application  being  granted,  the  duplicate  of 
the  said  account  shall  be  delivered  to  the  officer  of  the  court,  at  the 
time  of  filing  the  petition,  the  gaoler's  certificate  will  be  transferred  to 
the  petition. 

XII.  That  in  all  cases  there  shall  be  filed  with  the  schedule  an  inventory  of 
inventory  of  the  excepted  articles,  with  a  valuation  of  the  same  respeo*  excepted'ar* 
tively ;  to  which  shall  be  added  a  certificate  of  the  appraiser  signed  ^  J  iJS^ifnQ 
him ;  which  certificate  when  made  by  a  broker  of  the  court  shall  be  * 
according  to  the  printed  form  ordered  to  be  used  by  them ;  and  in  other  l  i  iV.  m 
cases  m  form  foUowmg : — 

I  certify  that  I  have  on  the  day  of  been  at  the 

[Here  insert  late  residence  of  the  said  prisoner,  or  residence  of  the  sa  d 
prisoner's  family,  as  the  case  may  be,]  residence  of  the  said  prisoner 
at  and  have  then  and  there  seen,  examined, 

and  valued  each  and  every  of  the  above-mentioned  articles ;  and  that 
the  said  sum  of  jf  is  a  just  and  fair  value  of  the  same.     I  certify 

ako,  that  there  was  on  the  same  premises,  besides  the  said  articles,  the 
following  property : 

[Here  add  a  description  of  such  property  (if  any),  and  state  the 
representations  made  concerning  it  by  the  insolyent,  his  family,  or 
any  person  on  the  premises.] 

XIIT.  That  all  such  appraisements  in  London,  or  within  ten  miles  Brokers, 
thereof,  shall  be  made  by  the  broker  of  the  court,  who  shall  be  allowed 
for  completing  the  same  three  clear  days  if  the  appointment  is  made 
within  four  miles  from  the  court-house  in  Portugal-street,  and  four 
clear  days  if  beyond  that  distance ;  and  they  shall  have  their  return 
ready  for  delivery  to  the  prisoner,  or  his  attorney,  not  later  than  at  ten 
o'clock  on  the  morning  following  the  days  allotted  for  valuation. 

XIV.   That  every  prisoner  shall  with  his  schedule  file  a  general  Oenenl  ba^ 
balance  sheet,  in  form  prepared  by  the  court,  of  his  receipts  and  ex-  !*"<»  »heet. 
penditures  from  the  date  of  the  earliest  debt  in  his  schedule  up  to  the  1  fc  3  vict. 
time  of  signing  his  petition,  if  the  prisoner  petitioned ;  up  to  the  time  ^  H0,i.60. 
of  signing  his  schedule,  if  a  creditor  petitionedi  including  all  property 
of  every  kind,  with  description  of  the  same,  which  he  may  have  had  at 
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VDj  time  daring  that  period ;  together  with  the  time  when,  perMui  to 
whom,  and  oonnderation  for  which  any  part  thereof  ahall  h»Te  been 
disposed  or  parted  with  by  him ;  and  that  in  the  laid  general  »**I«tmt 
ihret  reference  may  be  made,  for  the  particolan  of  any  naatter,  to  the 
•pedal  balance  sheet  contained  in  the  schedule ;  bat  that  in  the  sche- 
dule reference  may  not  be  made  to  sudi  general  balance  aheet ;  and 
that  the  prisoner  sliall  also  state  in  the  said  general  balance  sheet  the 
cause  of  his  or  her  present  insolrency,  and  the  amount  of  debta,  if  any, 
still  due  by  him  under  any  prior  insolvency  or  bankruptcy. 

SiffDing  iche-     XV.  That  every  sdiedule  and  balance  sheet,  and  every  amendment 

baLuice  sheet.  ^^^^*  *^^^  ^  ^^"^  ^^^  ^  ^^  prisoner  by  or  in  presence  of  the 
'  attorney  named  in  the  retainer,  before  such  prisoner  shall  sign  the 
same  ;  and  that  the  balance  sheet,  and  every  side  of  every  sheet  of  the 
schedule,  and  of  any  amendment  thereof,  shall  be  signed  by  the  pH- 
soner ;  and  such  signature  shaU  be  attested  by  the  said  attorney,  and 
not  by  any  clerk,  and  such  reading  over,  signatures,  and  attastatiobs 
shall  be  verified  by  the  affidavit  oF  such  attorney  to  be  filed  with  the 
schedule ;  for  preparing  and  swearing  which  affidavit  no  charge  ahall 
be  made ;  provided,  that  in  case  of  the  illness  of  such  attorney,  or  of 
his  absence  from  London  or  the  place  where  he  practices,  the  mattos 
aforesaid,  whether  concerning  the  petition  or  the  schedule,  may  be 
done  by  some  other  attorney  of  the  court ;  in  which  case  tiie 
thereof  shall  be  stated  in  each  attestation  and  also  in  snch  affidavit 
aforesaid. 


IdctVict 
c.  110,f.<». 


€.  1 10, 1.  eo. 


Applieatlon  XVI.  That  every  application  to  the  court  for  leave  to  file  adiedole 
for  leave  to  after  the  expiration  of  fourteen  days  from  the  filing  of  the  prisoiier's 
file  Mhedule.  petition  or  from  notice  to  file  schedule  on  creditor's  petition  (aa  the 
1 4e«  Vict  case  may  be),  shall  be  supported  by  the  affidavit  of  the  prisoner,  in 
form  prepared  by  the  court,  in  which  shall  be  stated  the  caoae  of  not 
having  filed  such  schedule  in  due  time ;  and  if  the  said  priaoner  diall 
have  filed  his  petition  without  a  special  application  to  the  court,  the 
said  affidavit  shall  also  contain  such  statement  concerning  the  arrest, 
commitment,  and  property  of  the  prisoner  as  is  required  in  an  affidavit 
made  on  application  for  leave  to  file  petition. 


Office  copy 
of  creditor*! 
petition  and 
affidariti  to 
be  annexed. 


XVII.  That  in  every  case  to  be  heard  by  a  oommisuoner  on 
circuit,  or  by  justices  in  Berwick-upon-Tweed,  where  the  petition  was 
filed  by  a  creditor,  an  office  copy  of  such  petition,  with  the  affidavit 
in  support  thereof,  shall  be  annexed  to  the  schedule  to  be  lodged 
therewith  with  the  derk  of  the  peace  or  other  person  appoinfeed  to 
receive  the  same  according  to  the  statoto ;  and  if  Ihe  priaoner  ahall 
have  obtaind  leave  to  file  petition  or  schedule,  or  both,  on  affidavit 
made  for  such  purpose,  an  office  copy  of  snch  affidavit  or  affidavits 
shall  be  annexed  in  like  manner. 


Order  for 

hearing.— 
Warrant  of 
attorney. 

10  ft  11  Vict, 
e.  102,  a.  10. 


XVin.  That  every  order  for  hearing  by  a  commissioner  on  cireoit 
(the  circuit  appointments  having  been  gazetted),  also  every  order  for 
hearing  by  justices  of  the  peace,  shall  be  ready  for  delivery  at  the 
opening  of  the  office  on  the  second  day  (exclusive  of  Sunday)  after 
the  filing  of  the  schedule ;  but  that  the  same  shall  not  be  issued  before 
that  time ;  and  in  every  such  case  the  duplicate  of  the  petition  and 
schedule  shall  be  given  out  with  the  order  for  hearing ;  and  the  warrant 
of  attorney  shall  be  prepared  and  ready  to  be  given  out  on  the  seventh 
day  after  the  issuing  of  such  order ;  provided  that  no  order  for  hearing 
by  a  commissioner  on  circuit  shall  be  issued  later  than  the  twenty-first 
day  before  the  day  notified  in  the  Gazette  for  the  attendance  of  the 
commissioner ;  and  that  no  order  for  hearing  by  jastioes  of  the  peace 
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■hall  be  itiaed  later  than  the  tweoty-eighth  day  before  the  day  to  be 
appointed  for  inch  hearing. 

XIX.  That  a  prisoner  desiring  to  be  discharged  on  nureties  till  the  Discharge  oo 
bearing,  must  apply  (which  he  may  do  as  soon  as  schedule  is  filed)  in  *u'«t^t«* 
the  office  of  the  ooart  (town  or  oonntry,  as  the  case  may  be)  and  l  ft  t  Vict. 
deliver  the  names,  &c.  of  necessary  parties  entered  in  Uie  proper  ^^'^*- K- 
printed  form  :  he  will  thereupon  reoeiTe  a  form  of  notice  to  be  served 

on  the  detaining  creditor  and  the  proposed  sureties,  containing  the 
appointment  for  entertaining  such  application,  with  instructions  by  Formic  8— 
the  court :  where  the  hearing  is  to  be  by  the  court  in  London,  the  ^^* 
prisoner  must  attend  the  court  when  sudi  application  is  entertained, 
and  the  gaoler  will  be  ordered  to  bring  him  before  the  court  ac- 
cordingly. 

XX.  That  Henceforth  notice  of  the  making  of  the  Testing  order,  iiotioet. 
and  filing  of  schedule,  and  of  the  time  and  place  appointed  for  the 
prisoner  to  be  brought  up.  shall  be  given  to  crediton  and  persons 
claiming  to  be  creditors,  whether  such  debts  are  admitted  or  disputed 

in  the  schedule,  in  the  following  manner : 

1.  In  all  cases  by  personal  service  of  a  copy  of  the  order  for  pereoaal  Mr- 
hearing,  made  fourteen  days  at  least  before  the  day  of  hearins,  Tice. 

upon  every  detaining  creditor  and  every  creditor  for  five  pounds 
or  more,  resident  or  carrying  on  business  in  London,  or  within 
ten  miles  thereof:  also  upon  the  attorney  or  agent  (resident  as 
aforesaid)  of  every  detaining  creditor  suing  by  attorney. 

N.  B. — Delivery  of  the  said  oopy  to  the  wife,  son,  daughter, 
derk,  or  servant  of  the  party  at  the  usual  place  of  abc^e  or 
business  of  such  party ;  or,  where  the  party  is  assignee  of  a 
bankrupt,  to  the  solicitor  of  such  assignee,  or  his  clerk,  or 
servant,  at  the  usual  place  of  business  of  such  solicitor,  shall  be 
deemed  equivalent  to  personal  service. 

2.  In  all  cases,  by  sending,  sixteen  days  at  least  before  the  day  of  Letter  mi^ 
hearing,  a  oopy  of  the  order  for  hearing  by  the  general  post  rightly  ^c<!** 
and  methodically  addressed,  and  with  the  proper  post  town  thereon, 

to  every  detaining  creditor  and  every  creditor  for  five  pounds  or 
more,  resident  in  England  elsewhere  than  as  above  mentioned,  or  in 
Scotland  or  Ireland ;  and  to  the  attorney  or  agent  (resident  more 
than  ten  miles  from  London)  of  every  detaining  creditor  suing  by 
attorney;  or  by  such  personal  service  as  is  above  mentioned 
made  upon  anv  such  creditor  or  attorney.  Lettera  to  the  attorneys 
or  agents  of  detaining  crediton,  and  to  detaining  creditors  suing 
in  person,  must  be  post  paid.  It  is  not  required  that  notice  should 
in  any  case  be  given  both  to  the  attorney  and  agent. 

N,B. — Where  the  sheriff  has  failed  to  communicate  a  detainer 
to  the  gaoler  before  the  issuing  of  the  order  for  hearing,  the 
plaintiff  in  such  case  will  not  be  deemed  a  detaining  creditor 
within  the  above  rule. 

3.  In  all  cases,  by  advertisement  published  in  the  London  London  Oa. 
Gaiette  fourteen  days  at  least  before  the  day  of  hearing.  ^^''  '^  ^^^' 

4.  In  cases  where  the  prisoner  is  described  in  the  schedule  as  Bdhtburgh 
having  resided  in  Scotland  or  Ireland,  also  in  cases  where  four  or  ^^^  DubUfi 
more  of  the  creditora  of  Uie  prisoner  are  resident  in  Scotland  or  ^^^^^ 
Ireland,  by  advertisement  published  fourteen  days  at  least  before 

the  day  of  hearing,  in  the  Edinburgh  or  DubUn  Gazette,  as  the  Form,  i. 
case  may  be. 

5.  In  all  cases  where  the  prisoner  is  described  in  the  schedule  Country 

as  baring  resided  in  some  county  in  EngUnd  other  than  London,  ?fV^'^^"** 
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FonUf  Urn 
you. 


Adrertife- 
roent. — 
Country  casei 
in  a'Mition 
toth*  aboTe. 


BemoraL 

7G«o.4,c.57, 
II.  63 ;  1  A  3 
Vict,  c  110^ 
•.94. 


To  complef  e 

Mnrioeof 

noUcei. 


Creditor  ap> 
pearing  to 

OfipOM  to 

cure  defect  in 


Middlesex  and  Sorrey,  bf 

least  before  tbe  day  of  betting  m 

cnlated  in  the  neigfabonreood  of  tbe  priMNMr*!  lait 

reaidenoe  in  sncb  ooontf.    Tbii  rale  appliai  to 

if  more  than  one  in  tbe  dcaeriptiim. 


di^iit 


6.  In  caaea  to  be  hctfd  by  a  eommiaaioDer  on  tanwtf  or  by 
justices  in  Berwick-upon-Tweed,  by  adfcrtiaemeDt  pnblisbed  eleven 
days  at  least  before  tbe  day  of  bearing  in  aoae  newapnpcr  moat 
nsaally  circnlated  in  tbe  county  or  place  wbere  the  caae  ia  ordered 
to  be  beard* 


7.  In  every  caae,  to  be  beard  by  a  oommiaBioiier  on  ciradt,  or 
by  jastioea,  of  a  prisoner  removed  vnder  the  act  7  Geo.  4,  c  57, 
sec.  65,  or  tbe  act  1  &  2  Vict,  c  110,  ae&  94,  or  by  the  eowt, 
of  a  prisoner  whom  bis  creditor,  alter  order  obtained,  baa  fiulei 
to  mnore,  notice  of  tbe  bearing  shall  be  given  by  advertiaemeot 
published  ten  days  at  leaat  before  the  day  of  bearing  in  the 
London  Gazette  j  and  also,  wbere  on  an  original  bearing  notice 
in  any  newspaper  in  England  would  be  required,  by  adicitiacmcnt 
pablisbed  in  sncb  newspaper  aeven  daya  at  least  before  the  daj 
of  bearing ;  and  also  by  service  of  the  order  for  hearing  seren 
days  at  least  before  tbe  day  of  bearing,  npon  all  detaining  crediton, 
and  all  creditors  (if  any)  who  entered  notice  of  oppoaition  for  tbe 
former  bearing ;  nnless  in  any  case  the  court  shall  otherwiae  direct 
by  apecial  orckr  concerning  tbe  notice  in  audi  caae. 

8.  Whereat  the  hearing  notioea  ahall  appear  to  hatve  been 
aerved  on  any  creditor  not  in  auiBcient  time,  and  nny  other  or 
further  hearing  of  the  caae  ahall  be  appointed  for  that  or  soy 
other  cause  at  a  anbaequent  time,  notice  of  sncb  last-mentiooed 
appointment  ahall  be  given  to  the  aaid  creditor  in  sncb  time  ai 
will,  together  with  the  time  of  giving  the  former  notice,  complete 
the  regular  period  of  fourteen  or  aixteen  daya,  aa  the  caae  aaay  be; 
which  being  done,  such  creditor  ahall  be  deemed  to  have  bad  dne 
notice ;  provided,  that  auch  second  notice  shall  in  no  case  be 
effectual,  if  served  less  than  five  days  before  the  day  of  heaimg  ia 
caaea  requiring  personal  aervioe,  and  six  daya  in  case  of  services 
by  the  post ;  nor  unless  the  prisoner  ahsil  consent  to  waire 
notice  of  opposition  to  be  made  at  such  hearing ;  and  that  notice 
for  the  or4;inal  hearing  ahall  be  of  no  effect,  if  aerved  leaa  than 
seven  and  nine  days  in  such  casea  respectively. 

9.  Where  the  aervioe  baa  been  defective,  and  the  creditor  sbsH 
appear  againat  the  prisoner  at  the  bearing,  he  ahall  be  deemed  to 
have  had  due  notice,  nnleaa  the  court,  commiaaioner,  or  justioei 
ahall  otherwiae  direct 


Prooft  of 
notices. 

London  Qa^ 
zette. 

Fomif  S. 

po*t. 

Newspapers. 

Form,  t, 
post. 

8eiTice«. 
Ftfrm,  3« 
pott. 

Metseni^ 
services. 


XXI.  That  aerrioea  shall  be  made,  and  that  proof  of  notice  shall  be 
given,  and  affidavita  be  made  and  filed,  in  manner  following  :— 

1.  No  proof  shall  be  required  at  the  hearing  of  advertisement 
in  tbe  Ixmdon  Oaxette,  wluch  ia  ordered  to  be  inaerted  always  by 
tbe  officer  of  the  court,  and  by  no  other  peraon. 

2.  Proof  of  all  other  advertisements  shall  be  made  by  produc- 
tion cf  the  Gazette  qt  newspaper  in  which  the  same  were 
published. 

3.  Proof  of  all  aerrices,  whether  personal  or  by  post,  ahall  be 
made  affidarit,  to  the  aatiafaction  of  the  court,  commiaaioner,  or 
juticea. 

A.  All  personal  services  in  London  and  within  ten  miles  theie- 
of  shall  be  made  by  the  meaaengers  of  the  court,  who  ahall  make 
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affidavit  of  the  same.  The  oopiei  of  orden  for  hearing  to  be 
aerred,  duly  addreaeed,  and  numbered  according  to  the  namber  in  Fomij  3. 
the  schedule,  muit  be  delivered  to  them  three  clear  dajs  at  theJ'^''' 
least  (exdusiTe  of  Sunday)  before  the  last  day  of  service,  in  cases 
for  original  hearing  ;  and  one  clear  day  at  the  least  (eidnsive  of 
Sunday)  before  the  last  day  of  serviee,  in  cases  for  adjourned  hear- 
ing ;  anid  at  the  same  time  shall  be  delivered  the  original  order  for 
famring,  together  with  a  list  in  duplicate  of  persons  to  be  served  ; 
the  entries  in  which  list  shall  correspond  with  the  directions 
written  on  the  notices. 

5.  AH  services  by  the  post  shall  be  made  by  the  messengers  of  AffldaTits  of 
the  court,  who  shall  make  affidavit  of  the  same.    The  copies,  post  twrrices 
folded,  addressed,  and  numbered  according  to  the  number  in  the  '®  ^  ^^  °^*^ 
schedule,  must  be  delivered  to  them  one  day  at  least  before  the  ^'^^®'** 
last  day  of  service,  together  with  a  list  in  du}4icate  (separate  from  ^^  '* 
the  Ust  for  personal  service),  the  entriea  in  which  shall  correspond 

with  the  directions  on  the  letters. 

6.  In  cases  to  be  heard  by  the  coort,  all  such  affidavits  and  Filing  affida. 
advertisements  as  aforesaid    (excepting   those  in  the   London ''^^  of  ter- 
Gazette)  shall  be  filed  at  the  office  eight  days  at  least  before  the  venill^eM^ 
day  of  hearing  in  original  cases,  and  two  clear  days  at  least  in  town, 
(ezduiive  of  Sunday)  before  the  day  of  hearing  in  adjourned 


7.  In  cases  to  be  heard  on  drcuit,  all  such  affidavits  and  Filing  of  all. 
advertisements   aa  aforesaid  (excepting   those  in  the  London  ^f^^^^^^' 
Gazette)  shall  be  lodged  between  the  honrs  of  twelve  and  four,  vertiwrnents 
two  days  before  the  dnj  notified  in  the  London  Gazette  for  the  in  country, 
attendance  of  the  commissioner;  and  in  cases  to  be  heard  by 
justices  at  Berwick  between  the  same  hours  two  days  before  the 
day  of  hearing,  at  the  office  of  the  derk  of  the  peace,  or  his 
approved  deputy  or  other  person  appointed  for  that  purpose  by 
the  court  according  to  the  act  I  &  2  Vict.  c.  110,  s.  106,  in  the  i  frsvict. 
town  or  place  at  which  such  attendance  or  such  hearing  as  afore-  ^-  ^^*^*  '•  ^^• 
said  is  appointed. 

XXII.  That  notice  of  tntentioii  to  oppose  a  prisoner's  discharge  Opposition. 
be  given  in  manner  following : — 

1.  In  cases  to  be  heard  by  tiiecourt,  by  entrymade  in  the  pro-  Town, 
per  page  and  columns  of  the  book  kept  for  that  purpose  at  the 
office  of  the  court,  between  the  hours  of  ten  in  the  forenoon  and 
three  in  the  afternoon,  two  clear  days  before  the  day  of  hearing, 
exclusive  of  Sunday  and  exdusive  both  of  the  day  of  entering  sudi 
notice  and  of  the  day  of  hearing. 

JST.  B, — Entrance  to  the  office,  in  Portugal-street,  Lincoln's- 
Imi-Fidds. 

2.  In  cases  to  be  heard  by  a  commissioner  or  justices,  by  giving  cooBtry. 
a  notice  of  such  intention  in  writing  to  the  prisoner  two  dear  days 
before  Uie  day  of  hearing,  exdusive  of  Sunday,  and  exdusive  both 

of  the  day  of  giving  such  notice  and  of  the  day  of  hearing. 

3.  In  cases  of  hearing  after  removal  or  firilure  of  removal,  After  ro- 
notice  of  opposition  shall  be  given  in  manner  aforesaid  one  cleur  ^^*  ^^  °" 
day  before  the  day  of  hearing ;  unless  where  such  notice  was  given  ^o{|'j[j. 

for  the  original  hearing,  or  where  the  prisoner  may  waive  the 
same  on  giving  short  notice  of  the  hearing.    See  above  XX.  8. 

XXIII.  That  the  petitions  and  schedules,  and  the  books  and  papers  inspection  of 
filed  therewith,  shall  be  produced  by  the  proper  officer  for  inspection  ichednie,  fce. 
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or  enmination,  ontQ  the  last  day  of  entering  opposition,  between  tiie 
hours  of  ten  and  three ;  notice  to  produce  books  or  papers  in  ooait 
must  be  giren  to  the  officer  haiing  the  custody  thereof  on  any  day 
prerious  to  the  day  on  whidi  they  are  to  be  produced. 

Ain<iavit9  and      XXIV.  That  all  papers  annexed  to  any  affidaiit,  and  referred  to  ia 
exhibits.         the  same,  shall  be  marked  as  exhibited  by  the  ooDuniasioner  or  oClier 
person  before  whom  such  affidavit  shall  be  sworn. 

Appointment      XXV.  Assignees  will  be  appointed,  if  expedient,  by  the  court  or  t 
uf  asftignee*.    commissioner  at  any  time  after  Testing  order  made.    In  a  esse  hesri 
at  Berwick,  a  nomination  by  the  justices  will  be  attended  to. 

N.  ^.-—Parties  applying  for  appointment  of  assignees  are  it 
liberty  to  take  into  the  office  such  Toudiers  as  they  may  think  fit, 
ahowing  the  wish  of  a  majority  or  other  portion  of  the  crediton. 
Appointments  will  be  made  on  proof  of  the  desire  of  sudi  msjofity, 
unless  some  cause  to  the  contrvy  shall  appear  in  any  case. 


Provisloiul 
assignee  to 
sell  property 
and  account. 
1  &  «  Vict, 
c.  110,  B.  42. 

Certificate 
that  property 
hat  been 
^ren  up. 


Examination 
in  proof  of 
(lebtt 
Hod. 


Documents 
to  be  num- 
bered and 
marked. 


XXVL  That  the  provisional  asaignee  shall  in  eadi  case,  after  testing 
order  made,  sell  all  goods,  chattels,  and  personal  estate  of  the  pritooer, 
of  which  such  proyiiional  assignee  shall  take  possession  acccMrding  to 
the  statute :  and  shall  account  for  tiie  produce  to  the  court. 

XXVII.  That  in  erery  case  to  be  heard  by  a  commissioner  on  orooit 
in  which  there  shall  have  been  any  property  in  the  posseaaion  or  under 
the  control  of  the  prisoner  to  be  given  up  to  the  provisional  sssignee, 
there  shall  be  obtained  and  produced  at  the  hearing  a  certificate  from 
the  provisional  assignee,  or  other  sufficient  voucher,  that  auch  property 
has  oeen  duly  given  up  or  accounted  for. 

XXVIII.  That  any  party  desiring  an  examination  and  report  upon 
the  documentary  proob  of  debts  satisfied,  or  other  such  matters,  shall 
deliver  his  vounhers  and  request  to  the  derk  of  the  rules,  who  inli 
thereupon  fill  up  a  rule  of  reference,  and  forward  the  same  to  the 
examining  officer. 

XXIX.  Tliat  after  a  case  has  been  numbered,  in  all  applicstioos 
made  to  the  court,  whether  hi  court  or  in  the  office,  the  motkm  paper, 
petition,  or  other  document  by  which  the  application  is  made,  shall  be 
marked  wiUi  the  number  of  the  case  and  T.  or  C,  as  it  may  be ;  and 
that  every  order,  &c.|  delivered  from  the  office  shall  be  marked  in  like 
xqannert 

BY  THE  COURT. 
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FORMS  USED  IN  THE  COUNTY  COURT 

OH  TRB 

HEARING  AND  ADJUDICATION 

upoir 

INSOLVENT    DEBTORS, 

UNDER  1  ft  S  VICT.  O.  110. 


No.  1. 

Order  for  Hearing, 

Portoant  to  the  lereral  Acts  for  the  Relief  of  Insolvent  Debtors  in    cireuit, ' 

England.  No.     . 

The  oonnty  oonrt  of  holden  at 

the  day  of  185    .    Upon  the  due  filing  lo  ft  ii  Vict. 

of  the  sdiednle  of  c.  los,  a.  lO. 

{Chipff  verbatim  the  degcription  from  the  ichedule,) 

a  prisoner  in  the  gaol  of  in  the  county  of 

whose  estate  and  effects  have  been  vested  in  the  provisional  assignee  by 
order  duly  made  in  that  behalf ;  and  upon  reference  of  the  petition  and 
schedule  of  the  said  prisoner  for  hearing  made  to  this  court  by  order  of 
the  court  for  relief  of  insolvent  debtors  pursuant  to  the  said  acts :  it  is 
ordered  and  appointed  that  the  said  prisoner  shall  be  brought  up  to  be 
dealt  with  according  to  the  provisions  of  the  said  acts  before  the  judge 
of  the  said  county  court  at  in  the  said  county,  on  the 

day  of  next,  at  the  hour  of  in  the  morning 

precisely :  of  which  all  ci^itora  and  persons  claiming  to  be  creditors 
of  the  said  prisoner,  for  the  sum  of  five  pounds  or  more,  shall  have 
notice  by  service  of  a  copy  of  this  order,  made  within  such  time  and  in 
such  manner  as  is  prescribed  by  the  rule  of  court  in  that  behalf. 

By  the  court 
Take  Notice, 

1.  If  any  creditor  intends  to  oppose  the  said  prisoner's  discharge, 
notice  of  such  intention  must  be  given  to  the  said  prisoner  in  writing, 
which  may  be  left  at  the  gaol,  two  clear  days  before  the  day  of  hearing 
above  mentioned,  exclusive  of  Sunday,  and  exclusive  both  of  the  day 
of  giving  such  notice  and  of  the  said  day  of  hearing. 

2.  The  petition  and  schedule  will  be  produced  by  the  proper  officer 
for  inspection  and  examination  at  the  office  of  the  court  in  London, 
between  the  hours  of  ten  and  three,  on  this  notice  being  exhibited :  and  i  ft  j  vid. 
copies  of  the  petition  and  schedule,  or  such  part  thereof  as  shall  be  c.  lio,t.  los.. 
required,  will  be  provided  by  the  proper  officer,  according  to  the  act 

1  &  2  Vict.  c.  110,  s.  105. 

JV.  B, — Entrance  to  the  office,  in  Port^gal-streeti  Lincoln's-Inv 
Fields. 
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*  'Or  office         3.  The  dapliemte  of  the  petition*  and  echednle,  and  ill  hookir 

copy,  tf  a        iMipen,  and  writingi  filed  therewith,  will  be  prodnoed  by  the  legistnr 

iwtHo"n J        of  the  said  county  court  or  hia  clerk,  tor  inspection  and  eiamhiatioa 

at  the  office  of  the  said  county  court  at  aforonid,  ind 

copies  of  the  petition  and  schedule,  or  such  part  thereof  ss  ikall  be 

required,  will  he  proTided  aooordiuf  to  a.  106  of  the  act. 


No.  2. 

Form  iif  Atheriiiewunt  to  h9  mnrttd  m  Guxeite. 

Furtuint  to  the  Acta  for  the  Relief  of  Inioltent  Debtors  in  England. 

(See  noHee  of  the  end,) 

The  following  prisoners,  whose  eatatea  and  effects  hare  been  nited 
in  the  provisional  assignee  by  order  of  the  court,  and  whose  petitions 
and  schedules  filed  in  the  oonrt  for  the  relief  of  insolTent  debtor* 
haTC  been  duly  referred  and  transmitted  to  the  county  cooit  of 

holden  at  porsnant  to  the 

atatttte  in  that  behalf,  are  ordered  to  be  brought  up  before  the  judge  of 
the  said  county  court  at  aforesaid,  to  be  deilt  wA 

according  to  law,  on  the  diy  of 

185    ,  at  o'dock  in  the  ionooen. 

{Copf  the  namee  and  detcriptiom  of  the  i$i9ohente  vtrhmtim  from 
the  eehedule.) 

N,R — 1.  If  any  evedilDr  intends  to  oppose  a  prisoner's  disdiaige, 
notice  of  such  intention  muit  be  given  to  the  said  prisoner  in  writing, 
which  may  be  left  at  the  gaol  two  dear  days  before  the  day  of  hearing 
above  mentioned,  exdnsive  of  Sunday,  and  ezdusife  both  of  the  dsy 
of  giving  such  notice  and  of  tlie  sud  day  of  hearing- 

2.  The  petition  and  schedule  will  be  produced  by  the  proper  officer 
for  inspection  and  examination  at  the  office  of  the  court  in  London, 
between  the  houra  of  ten  and  four,  on  this  notice  being  exhibited ;  and 

lie 2 Vict,      copies  of  the  petition  and  sdiedule,  or  such  part  thoeof  aa  shall  be 
«.  UObS.  14)5.  required,  will  oe  provided  by  the  proper  officer  according  to  the  act 
1  &  2  Yiot.  c  110,  a.  105. 

iV.B.— Entrasoe  to  the  office,  in  Portugal-street,  Uncohi's- 
Inn-Fidds. 

3.  The  duplicate  of  the  petition  and  sdiedule,  and  all  booka,  PH^m, 
and  writings  filed  therewith,  will  be  produced  by  the  registrar  of  the 
said  county  court  or  his  dork,  for  inspection  and  examination  at  the 
office  of  the  said  county  court  at  aforssaid,  and 

s  Vict,     copies  of  the  petition  and  achedule,  or  such  part  thereof  as  shall  be 
to,  •.  100.  required,  will  be  provided  according  to  a.  106  of  the  act  (a). 
• 

(a)  This  advertlMment  will  not  be  inMrted  In  the  Ouette,  nnlMi  it  bo  slpted  bj 
the  registrar  of  the  court,  and  Mated  with  the  eealof  the  court. 
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No.  3. 

•     Affidavit  qf  Seniee  ff  N^Heei  to  he  made  Sy  B« i/^. 

In  the  ooantf  caut  of  ^Iden  at  Cireaic, 

No.     . 

In  the  matter  of  tte  petition  of 

a  priioiier  in  the  gaol  of 

of  haOiff  of  the  nid  court, 

maketh  oath  and  saith  that  he  dfid  lerve  true  copies  of  the  order  of 
court  hereunto  annexed,  on  the  day  of 

185  by  delivering  the  same  before  the  hour  of  nz  in  the  erening  of 
the  same  day,  into  the  hands  of  the  proper  person  authorised  to  receive 
paid  letters,  at  the  receiving  house  for  general  post  letters  situate 

which  said  copies  were  duly  folded 
and  wifered  as  letters,  and  addressed  in  manner  following,  that  is  to 


and  that  at  the  same  time  this  deponent  paid  the  said  person  the  sum 
of  for  postage  of  the  same. 

Sworn  at  In  the  county^ 

of  this  day  * 

of  185    • 


Before  me 


I 


No.  4. 

Warrant  to  Gaohr  to  briH§  «ji  Tntohieni. 
Pursuant  to  the  several  Acts  for  the  Kelief  of  Insolvent  Debtors  in  Cireait, 

"pgi^glfH^,  1^0.      • 

Insolvent  debtors  ordered  to  be  heard  at  the  county  court  of 

holdenat  onthe 

day  of  185    . 


Prisoner's  names.  Attomies. 


The  county  court  of  holden  at  lo  <b  ii  Vict, 

onthe  day  of  185    .  c  los,  i.  lo. 
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It  is  ordered,  that  joa  ihall  bring  the  seyeral  prisoner*  whose  names 
are  above  mentioned,  if  in  your  ciutodj,  before  the  judge  of  the  said 
oonnty  oonrt,  on  the  daj  of  at  the  hour 

of  in  the  morning  precisely,  at  in  the  saititown 

of  and  at  aU  times  daring  the  sitting  of  sndi  court, 

according  to  any  adjournment  made  by  the  said  judge,  in  order  that 
the  prisoners  whose  schedules  have  been  referred  and  transmitted 
thereto  for  hearing  may  be  seY^^ly  dealt  with  according  to  the  provi- 
sions of  the  said  acts,  whether  on  application  for  disdMige  on  recog- 
nizance  of  sureties,  or  on  the  hearing  of  their  petitions  and  schedules, 
and  for  so  doing  this  shall  be  your  suffident  warrant.  Also,  that  joa 
shall  then  and  there  attend  to  receive  into  your  custody,  if  the  law 
shall  so  require,  such  prisoners  as  have  been  discharged  from  your 
custody,  upon  taking  the  recognizance  of  sureties  for  them  to  appear 
at  the  said  time  and  place ;  a^  on  eadi  succeeding  day  to  which  the 
hearing  shall  be  adjourned. 

By  the  court. 


To  the  gaoler  or  keeper  of  the 
gaol  of  in  the  said 

eoonty  of 


} 


of  the  court. 


No.  5. 
Order  qf  Rtferente  to  Bsaminer, 

Cireait,  Pursuant  to  the  Aeti  for  the  Relief  of  Insolvent  Debtors  in  England. 

No.     . 

]  k  9  Vict.         At  the  county  court  of  holden  at 

c  iio,»,74.   on  the  day  of  185  . 

In  the  matter  of 

a  prisoner  in  the  gaol  of  in  the  said  county, 

whose  petition  and  schedule  filed  in  the  court  for  relief  of  insolvcot 
debtors,  have  been  duly  referred  and  transmitted  to  the  said  oowttj 
court  pursuant  to  the  statute  in  that  behalf* 

At  the  hearing  of  the  matters  of  the  schedule  of  the  said  prisaner, 
and  upon  application  made  by  creditor  of  the  sad 

prisoner,  and  supported  by  the  it  is  ordered  (the  same 

appearing  fit  to  me  the  judge  of  the  said  county  court)  that  it  shall  fae 
referred  to  an  examiner  duly  appointed  according  to 

the  provisions  of  the  statutes  in  that  behalf,  to  investigate  the  acoounte 
of  the  said  prisoner,  and  to  examine  into  the  truth  of  the  schedule  of 
the  said  prisoner,  and  to  report  thereon  to  this  court,  and  it  is  hereby 
so  referred  accordingly :  and  the  farther  hearing  of  the  matters  of  the 
said  schedule,  and  of  the  matters  in  opposition  to  the  disduurge  of  tiie 
said  prisoner,  is  therefore  adjourned  to  the  next  county  eoort,  iHiidi 
shall  be  holden  at  aforesaid ;  and  it  is  farther  ordered,  Qiat 

the  said  prisoner  shall  give  to  the  creditors  aforesaid  notioe  of  tiie  time 
and  place  at  which  he  will  be  brooght  before  such  court  for  such 
further  hearing  as  aforesaid  days  before  the  day  whidi  swh 

court  shall  appoint  in  that  behalf. 


Judge  of  the  said  county  oouit. 


Insolvent  Farms.  06 

No.  6. 

Subpcma  to  Wttneu. 

Victoria  by  the  Grace  of  God  of  the  United  Kingdom  of  Great  i  k  8  Vict. 
Britain  and  Ireland,  Qneen,  Defender  of  the  Faith,  to  ^  ^^^*  "•  ^• 

peeting :  we  command  yon  and  every  of  you,  that  all  other  things  set 
aside,  and  ceasing  every  excnse,  yon  and  erery  of  yon  be  and  appear  in 
your  proper  persons  before  our  judge  of  the  county  court  of 
holden  at  at  in  aforesaid,  on 

the  day  of  by  of  the  dock  in 

the  noon  of  the  same  day,  and  firom  day  to  day,  until  this 

matter  is  heard,  to  testify  the  truth  according  to  your  knowledge  in  the 
matter  of  the  insolvency  of  of  whose  estate  and  effects, 

vesting  order  has  been  made  in  the  court  for  the  relief  of  insolvent 
debtors,  pursuant  to  the  statute  in  that  case  made  and  provided  (and 
that  you  bring  with  you,  and  produce  at  the  time  and  place  aforesaid 

),  and  this  you,  nor  any  of  you,  shall  in  no  wise 
<miit,  under  the  penalty  of  every  of  you  of  one  hundred  pounds. 

Witness  esquire,  judge  of  the  said  county  court,  the 

day  of  in  the  year  of  our  reign. 

Registrar. 


No.  7. 

Order  to  bring  up  a  Prisoner  ae  Witnea, 

Pursuant  to  the  Acts  for  the  Relief  of  Insolvent  Debton  in  England,    circuit. 

No. 

At  the  county  court  of  holden  at  I  jc  2  Vict. 

before  esquire,  judge  of  the  said  court,  on  c  110^  s.  27. 

the  day  of  185  . 

In  the  matter  of 

a  prisoner  in  the  gaol  of  in  the  county  of  whose 

petition  and  schedule  filed  in  the  court  for  relief  of  insolvent  debton 
have  been  duly  referred  and  transmitted  to  the  said  county  court  pur- 
suant to  the  statute  in  that  behalf. 

Wbereas  it  appeara  to  me  jadge  of  the  said  county  court, 

acting  under  the  powen  of  the  statutes  in  tUs  behalf,  that 
in  a  prisoner  and  in  your  custody  there,  is  a  necessary  and 

material  witness  in  the  matter  of  the  said  prisoner  now  pending  in  the 
said  county  court ;  it  is  ordered  that  you  shall  brine  the  said 
before  me,  the  said  judge,  on  the  day  or  at  the 

hour  of  in  the  morning  precisely,  at  the  county  court 

aforesaid,  at  aforesaid,  then  and  there  to  testify  the 

truth  according  to  his  knowledge  in  the  matter  aforesaid. 

Judge  of  the  said  county  court. 
To  the  gaoler  or  keeper  of  the  said  gaol. 
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No.  8. 


No 


Circuit,  Pomunt  to  ^  leTertl  Acte  for  the  Relief  of  InaoIreDt  Dditon  in 

No.     .  EnglBd. 

No.  Scbed^  filed  OQ 

In  tiw  ooontj  oowt  of  holdcn  at 

ontlie  day  of  185    . 

Piisoner,  Ice.     In  the  matter  of  A.  B. 

Prifoo.  «  priaoner  in  (prison)  in  coftodj  at  the  anit  of  (here  niaert 

crediicr»  and  their  London  atuimejft  or  agenit  and  addrenetjor 
vice),  and  who  having  filed  his  aehednle,  and  the  aame  being  didj  ie> 
ferred  and  tranamitted  to  this  oonrt,  proposes  aa  anredee  to  enter  into 
reoognisanoe,  porsoant  to  1  &  2  Viet,  c  110,  a.  38,  the  foHowing  per- 
sons ! — (here  insert  name,  trade,  orprofeosion,  and  re9idenee,—if  mo 
trade  or  prqfeeeion,  to  be  eo  etaied, — t^ftrot  nrety  and  tkem  qf  tke 
9eeond)» 

Hie  names,  &c.,  of  all  partiea  above  mentioned  will  be  famiAed  by 
inaolvent's  attorney ;  great  accuracy  ahoold  be  obaerved  by  him  herein, 
not  forgetting  the  numbers  of  houses  in  streets,  post  towns,  &e.  && 
&C. ;  error  may  be  fatal  to  the  applioation. 

Cinniit,  Documents  having  been  exhibited  which  pniport  to  be  aflidavits  by 

the  propoaed  sureties,  in  finrm  required  by  Uie  court,  and  awoni  after 
order  made  for  hearing. 

Notice  ia  given  that  the  said  priaoner  will  be  brought  up  on 

the  day  of  next,  at  o^tkatk  in  the  for». 

noon,  to  support  liJs  application  for  disdiarge  on  reoognisancen  of 
surete,  9tc,  untQ  the  day  of  hearing:  and  that  the  aaid  suretiet  an 
to  attend  the  said  county  court  at  the  same  time. 

Any  creditor,  bv  himself,  by  counsel,  or  by  his  attorney,  or  attomey'a 
agent,  may  then  object  to  the  propoaed  sureties,  and  oifor  hia  own  or 
other  evidence  by  affidavit  ohfd  voce  in  aupport  of  his  objection. 

The  amount  of  the  recognisance  is  usually  required  to  be  douhle  of 
the  amounts  of  debta  for  wliich  the  priaoner  is  detained,  and  of  fhoao 
for  which  warranta  of  attorney  or  cognovits  have  been  given ;  but  thsre 
may  be  drcumstanoea  from  which  the  court  will  require  more,  or  viD 
be  sataafied  with  leas. 

A  list  of  sudi  debts  must  be  delivered  into  oouit  nhan  te  ai^lion* 
tion  if  heard,  and  aigned  by  the  priaoner. 

Begiatrar  of  the  court. 


Hus  notice,  with  copies  for  aervice,  must  be  delifeied  to  the 

with  lists  as  in  other  caaea ;  who  must  aerve  a  copy  am 

eadi  detaining  creditor,  and  also  on  his  London  attorney  or  IxtadoD 

agent,  or  (if  no  London  attorney  or  agent)  on  his  attorney  elaewhere. 

Where  aervice  ia  by  post  letter,  postage  nraat  be  paid. 

Oopies  of  the  affidavits,  written  on  tiie  printed  forms,  must  alao  be 
aerved  on  such  crediton  and  on  audi  attorneys  or  ageots ;  whidi  must 
be  deUvered  to  the  together  with  the  original  at  the  aame  tiaao 

notice. 
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Service  bj  the  genertl  poet  ib  to  be  made  by  the 
tm  the  day  on  wluch  the  notioe,  &e.,  is  leoaived,  if  reoeired  before 
twelve  o'clock ;  one  day  la  allowed  for  personal  Bervioe — ^the  latter  to 
be  made  not  later  than  four  o'clock  in  the  afternoon. 

Parties  uttst  have  two  dear  days  fior  inquiry  t— theralbre  the  attor- 
ney, in  asking  an  appointment,  ahould  remember  that,  in  case  of 
personal  service,  there  must  be  two  dear  days  at  least  between  the 
service  and  the  day  appointed ;  and,  in  case  of  service  by  post,  two 
dear  days  for  inquiry  in  the  coontrr ;  via.,  dear  of  tiie  days  of  receiv- 
ing the  letter  in  common  eourse  or  post  and  of  answering  it  for  the 
purpose  in  question. 


No.  9. 

Jlseofnijrafiee  f o  bi  eniind  into  bjf  Swreiin, 

Pursuant  to  the  Acta  1  &  2  YidL  c.  110,  8.38,  and  10  &  11 

Ylct  c.  102. 

County  ooort  of  holdeD  at 

In  the  matter  of 

whose  petition  and  schedule  filed  in  the  court  for  rdief  of  insolvent 
debtors  have  been  duly  referred  and  transmitted  to  the  said  county 
court, 

(to  wit) 

and 

acknowledge  themsdves  and  each  of  them  admowledges  himself  to  be 
indebted  to  Samud  Stnrgia,  gentleman,  provisiond  assignee  of  the 
court  for  rdief  of  insdvent  debtors,  in  the  sum  of 

pounds,  to  be  levied,  on  thdr  and  each  of  their 
gooda  and  chattels,  landa  and  tenements,  by  way  of  recognisance  to  the 
use  of  the  sdd  Samud  Stuigia  and  his  suoceiors  in  ofiSce,  pursuant  to 
the  statute  in  such  case  made  and  provided. 

The  condition  of  this  recognisance  is  sndi,  that  if  the  sdd 

an  insolvent  debtor  whose  estates  and  effects  hsTe  been 
vested  in  the  sdd  provisiond  asrignce  by  order  of  court  pursuant 
to  the  stetute,  shall  duly  H^pear  before  the  judge  of  the  county  court 
of  holden  at  on  the  day 

of  now  neit  ensuing,  at  in  the  sdd 

county  court  town,  the  same  being  the  time  and  place  fiied  for  the 
betting  of  the  sdd  insolvent  debtor,  and  on  every  adjourned  bearing, 
and  sball  abide  by  the  find  judgment  of  the  judge  of  the  sdd  court,  then 
this  reoognisance  is  to  be  void,  otherwise  to  be  and  remain  in  force. 

Taken  and  adniaiilodged  befortf 
the  county  court  of 
holden  at 
on  the  day  of  18ft    • 

Clerk. 
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f'ircuit. 
No.     • 

•i  k.  9  Vkt. 
r .  3P,  t.  9. 


No.  10. 
Affidavit,  with  Beeogmigtmet  mmuted  («). 
Parfimit  to  Hie  Aeti  for  Bcficf  of  luohoit  DeNon. 
In  the  ooanty  court  of  holdcn  at 


In  tiw  matter  of  [here  Inaert  depomemft  mame,  Irodie,  arprrf€ 
•nd  rttidence],  makcth  oath  and  laith  that  the  reoognianoe  of  i 
hereonto  annexed  was  dol j  taken  and  acknowledged  bj  [here 
namtt  of  mretiet,  with  tradei  or  prqfeuiimt,  mtd  ren2aicet],  the 
sureties  therein  named  before  i^o  took  the  aaae  in 

this  deponent's  presence  on  the  day  of  in  the 

year  oi  onr  Lord  one  thonaand  ctg^t  hmidied  mid 


Sworn  at 
on  the  day  of 


in  ttie  ooanty  of 
185 


Circuit, 
No.      . 

y.B.-At  de- 

lioneDt  d^ 
•tre*  to  state 
l>art  onljr  of 
liin  propertf 
with  its  ralue, 
he  may  do  m. 


No.  11. 

J^/tdawit  to  bt  mado  $qmrttelif  hf  oaehpropooed  8urHp» 

Pnmant  to  the  aereral  Acta  for  the  Bdief  of  Inaolvent  Dehton 

in  England. 


In  the  oonnty  court  of 


holdenaft 


In  the  matter  of  A.  B.  i 

in  whoae  petition  and  achedule  filed  in  dm 

court  for  the  relief  of  insohent  debtors  have  been  dnly  lefeiied  and 
transmitted  to  tlie  said  county  court  Ikert  iiuert  deponaWt  waan, 
deMcriptUm,  with  trade  or  prqfataiom,  and  address],  inaketh  oafli  and 
saith,  tliat  he»  this  deponent,  is  now  and  haa  been  continuoiialy  for 

last  psst  a  housekeeper  at  and  redding  at 
Ihere  deicrihe  aeewratefy  the  place,  atreet,  amd  number,  \f  rnuf,  4^., 
and  \f  in  the  country,  give  the  dittance  from  the  pott  town"},  that  he 
is  worth  property  to  the  amount  of  OTer  and  abo? e  what  will 

pay  his  just  debts  and  erery  sum  for  whidi  he  is  bail  or  surety  for 
other  persons;  and  that  he,  this  deponent,  is  the  lawful  owner  of 
goods  and  chattels  whidi  are  in  his  own  possession,  and  are  of  tlw 
▼alae  of  and  that  the  same  are  now  to  be  found  as  Mlowa  ^— 

Stock  in  trade  in  his  business  of  carried  on  by  him  nt 

of  the  yalue  of  £  [or,  fomiture  in  his 

house  at  of  the  value  of  ],  [or  ang  other 

personal  property,  indicating  the  place  where  each  part  it  to  be/omuijt 
and  that  all  the  goods  and  chattels  above  mentioned  are  fiioe  from  any 
charge  or  lien,  and  are  not  liable  to  be  seized  for  rent  or  for  any  otiwr 
cause ;  and  that  he,  this  deponent,  is  not  bail  or  surety  for  any  other 
person  or  persons  whatever,  either  in  this  honourable  court  or  in  eidser 
of  her  Msjesty's  courts  at  Westminster  or  elsewhere,  except 

And  this  deponent  forther  saith,  that  he  la  folly 
aware  that  if  he  shall  enter  into  recognisance  in  this  matter,  then,  in 
the  event  of  the  aaid  prisoner  being  diachaiged  on  suretieB  tiU  tiie 


(a)  This  ftfldmTlt,  now  that  tbe 
Itnlf  or  tht 


aro  entond  loto  baftn  tht 
but  it  li  •tin  OMd. 
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hearing,  and  afterwards  not  dolj  appearing  to  be  heard,  inch  goods 
and  chattels  may  be  forthwith  distrained  and  sold  by  order  of  this 
court  to  the  eitent  of  snch  recognizance.  [DeponeiU  nuty,  if  he  ihinkM 
JUf  ttate  ai^f  other  eort  of  property;  eueh  a»  m  the  public  fimde, 
ifc.,  Jreehold  or  leaeehoid  farm,  lande,  Aotctet,  talue  of  the  eame, 
where  eituated,  by  whom  occupied,  good  hook  debts  qfter  allowing  ait 
eetoff\. 

And  this  deponent  farther  saith,  that  he  [ne^er]  was  a  bankrupt 

and  further  that  he  [never]  has  petitioned 
any  court  for  his  discharge  under  the  laws  for  tiie  relief  of  insoWent 
debtors ;  and  further,  that  he  never  petitioned  the  court  of  bankruptcy 
as  an  insolvent  debtor. 


of 


Sworn  at 


on  the 
185 


in  the  county  *) 
day[ 


Before 


J 


State  the  re- 
aultft  of  such 
proceedings. 
Til.,  whether 
certificate  in 
bankraptej, 
and  whether 
warraat  of 
attorney  can- 
celled under 
ineolvency, 
with  datce. 


No.  12. 


Order  ^f  Dieeharge  on  Recognizance  qf  Suretiee. 

Pursuant  to  the  Acts  for  the  Relief  of  Insolvent  Debtors  hi 

England. 


Cireait, 
No.     . 


The  county  court  of 
before 

court,  on  the 

185    . 

In  the  matter  of 


holden  at 

esquirei  judge  of  the  said 
day  of 


a  prisoner  in  the  gaol  of  in  the  county  of 

whose  petition  and  schedule  filed  in  the  court  for  relief  of  insolvent 
debtors  have  been  duly  referred  and  transmitted  to  the  said  county 
court  pursuant  to  the  statute  in  that  behalf. 


On  notice  duly  given  to 


Detaining  creditors. 


Whereas  order  has  been  heretofore  made  directing  the  said  prisoner 
to  be  brought  up  in  order  to  be  dealt  with  according  to  the  provisions « 
of  the  said  acts :  and  whereas  the  said  prisoner  lus  found  two  suffi- 
dent  sureties  in  the  sum  of  £  each,  as  required  by  the 

court,  with  a  condition  that  he  shall  duly  appear  at  the  time  and  place 
fixed  for  his  hearing,  and  on  every  adjourned  hearing,  and  shall  abide 
by  the  final  judgment  of  the  court : 

It  is  ordered  and  directed  that  the  said  prisoner  shall  be  discharged 
out  of  custody  as  to  the  detaining  creditors  aforesaid,  until  the. 
day  of  next,  at  o'clock,  being  the  time 

appointed  for  the  hearing  of  the  said  prisoner,  and  for  such  further 
time  (if  any)  as  the  said  court  shsil  by  indorsement  on  this  order  from 
time  to  time  appoint 

Judge  of  tho  said  county  oonrt» 
o6 
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HO.U. 

GmUt^s  Wmrrma/or  Diatkmrf  nt  PrimmBr  •»  SmrtHm, 

I  if  2  Viet,  c  110,  f.  38. 

rsintt,  PortnanttotheiefcnlAiiifortheR^efof  IniolTentDcbCiOfsiB 


The  eonntj  eoort  of  boUea  at 

before  Ci^nfBy  JM^  of  tiK  MM  covty 

OB  tke  dsf  of  185 

In  the  matter  of 

•  priaoncr  hi  tiie  gaol  of  in  the  eoanty  of 

whoae  petitum  and  adiedole  filed  in  the  covt  for  the  i^ief  of  h 
debtors  have  been  doly  referred  and  tnnanitted  to  the  Hid 
oonrt  punnant  tb  the  atatnte  in  that  behalf. 

Upon  application  of  the  aaid  priaoner  and  hearing  him  in  aniniurt 
thereof f  and  upon  aiBdafita  of  auetieB  and  reoogniaanoe  entered  into : 

It  is  ordered  that  the  priaoner  ahall  be  dtaehargedfinom  joor  enatody 
forthwith  ai  to  tiie  detainer  of 

upon  hia  now  paying  joor  foe  for  eooiing  vp  widi  him  for  hia  heaiing 
before  the  jndge  of  thia  oonrt,  at  the  oovntj  oomt  of 
to  be  holdoi  at  on  the  day  of 

and  attending  tlien  and  there  to  reoeife  him  into  yoor  coatody,  if  tfm 
law  ahall  ao  reqnire.  And  for  ao  diachaiging  te  aaid  prieonet  froni 
cmtody  as  to  toe  aaid  detainer  thia  ahdl  be 

your  soiBcient  warrant. 

Jndge  of  the  aaid  eoonty  eowt. 
To  the  gaolor  or  keeper  of  the  aaid  gaoL 


No.  14. 

Order  for  a^omrmd  Htmia^m 

Pnnoant  to  the  several  Acts  for  the  Relief  of  lasoIffBl  Dsbton  in 

England. 

The  oonnty  eoort  of  holdenat 

onthe  dayof  185    • 

In  Uie  mattwr  of 

a  priaoner  in  the  gaol  of  In  the  comty  of 

whose  petition  and  sehedole  filed  In  flie  conrt  for  the  relief  of  inaolvent 
debtors  hare  been  duly  referred  and  transmitted  to  the  said  oovnty 
court  pnrsfiant  to  the  statate  in  that  behaUL 

« 

Whereaa  the  said  prisoner  was  brouglit  before  tiie  jndgt  of  the 
eoonty  eoort  at  aforesaid,  on  the 

dayof  185        in  parsnanoe  of  an  order  of  the  said 

midt  in  that  behalf,  and  the  hearing  was  then  adjonraod  by  the  said 
jndge  to  some  fotnre  eoonty  oonrt : 

It  is  ordered  and  appointed  tliat  the  aaid  priaoner  shall  be  brong^t 
ap  to  be  dealt  with  aeoording  to  the  proriaiona  of  the  said  asta,  before 
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^bt  judge  of  the  said  county  coiirt  at  in  tho 

eounty,  on  the  day  of  next,  at  the 

hoar  of  in  the  morning  predaely :  and  tliat  the  mattera 

of  the  said  achedule  shall  he  then  and  then  further  heard  hy  the  aaid 
judge  of  which  auch  advertiflement  ahall  he  publiihed  and  anch  notice 
ahall  be  given,  and  to  auch  peraons,  as  is  preacribed  by  the  rule  of 
court  in  that  bdialf,  and  u  the  judge  may  have  directed  on  making  the 
aaid  acyonnment. 

By  the  court. 
Take  Notice. 

1.  If  any  creditor  intends  to  oppose  the  said  prisoner'a  dischai^pSy 
notice  of  soch  intention  must  be  given  to  the  said  prisoner  in  writing 
(which  may  be  left  at  the  gaol)  two  clear  days  before  the  day  of  hearing 
above  mentioned,  sKclnsiTe  of  Sunday,  and  exclusive  both  of  tiie  day 
of  giving  sndi  notice  and  of  tlie  said  day  of  hearing. 

2.  But  where  notice  for  the  original  hearing  haa  been  defective,  and 
a  short  notice  u  given  for  the  adjourned  hearing  under  the  rule  of  court 
XX.  8,  sudi  ^ort  notice  will  only  be  valid  upon  condition  that  the 
prisoner  waives  his  right  to  notice  of  opposition. 

3.  Also  creditors,  whose  opposition  was  commenced  at  the  former 
hearing,  are  not  required  to  ^ve  fturther  notice  of  the  same. 

4.  The  petition  and  sdiedule  will  be  produced  by  the  proper  oflicer 
for  inspection  and  examination  at  the  office  of  the  court  in  London, 
between  the  hours  of  ten  and  three,  on  this  notice  being  exhibited ; 
and  copiea  of  the  petition  and  schedule,  or  soch  part  thereof  as  shall 
be  required,  will  be  provided  by  the  proper  officer  according  to  the  act 
1  &  2  Vict.  c.  110,  s.  105. 

N,  J9.— Entrance  to  the  office,  in  Portogal-etreet,  linooln's-Inn 
Fields. 

5.  The  dnpficate  of  the  petition*  and  schedule,  and  all  books,  •  (Or office 
papers,  and  writings  filed  therewith,  will  be  produced  by  the  derk  or  c^,  tf  a 
assistant  derk  of  the  said  county  court,  for  inspection  and  examination  ^^^  ? 
at  the  office  of  the  said  county  court,  at  aforesaid,  and  ^^ 
copies  of  the  petition  and  schedule,  or  such  part  thereof  as  shall  be 
required,  will  be  provided  according  to  s.  106  of  the  act. 


No.  15. 
Wanxmt  i^Aitomty, 
Pursuant  to  the  Acts  for  the  Relief  of  Insolvent  Debtors  in  England,  i  ft  s  Viet. 

c.  110,  B.  H7* 

To  and  ,  Attorneys  of 

Her  Majesty's  Court  of  Queen's  Bendi,  at  Westminster,  jointiy  and 
aeverally,  or  to  any  other  Attorney  of  tiie  aame  court. 

These  are  to  desire  and  authorise  yon,  the  attorneys  above  named, 
or  any  one  of  you,  or  any  otiier  attorney  of  the  Court  of  Queen's 
Bench  aforesaid,  to  appear  for  me, 

an  hnolvent  debtor,  aa  of  Michaelmaa  tens  last  or  any  iubaeqnent 
term,  in  the  Court  of  Queen's  Bench  afaieealdf  and  then  and  there  to 
receive  a  declaration  fbr  me  in  an  action  of  debt  ibr  the  sum  of 

pounds  at  the  suit  of  Samuel  Stuigis, 
gentiemen,  provisional  assignee  of  the  estates  and  effects  of  insolvent 
debtors  in  England,  hii  successors  and  aai^pns ;  and  thereupon  to  con- 
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ten  the  same  action,  or  elae  to  loffer  a  jndgaient  by  nil  dhii,  or 
otherwiw,  to  pass  against  me  in  the  said  action,  and  to  he  thereapon 
forthwith  entered  np  against  me  of  record  of  the  same  oonrt,  for  the 
said  sum,  with  costs  of  snit :  and  I,  the  aaid 

do  hereby  further  authorise  and  empower  yon,  the  said  attorneys,  or 
any  one  of  you,  alter  the  said  judgment  shall  be  entered  up  as  afore- 
said,  for  me  and  in  my  name,  and  as  my  act  and  deed,  to  sign,  aeal« 
and  execute  a  good  and  sufficient  release  in  the  law,  to  the  said  Sm^ntuA 
Sturgis,  his  successors  and  assigns,  of  all  and  all  manner  of  error  and 
errors,  writ  and  writs  of  error,  and  all  benefit  and  adfantagea  thereof, 
and  all  misprisions  of  error  and  errors,  defects  and  imperlM^ions  whafr- 
soerer,  had,  made,  committed,  done  or  suffered  in,  about,  toudung  or 
concerning  any  writ,  wanant,  process,  declaration,  plea,  entry,  or  other 
proceedings  whatsoever,  of  or  any  way  conoeniing  the  same.  And  for 
what  yon,  the  said  attorneys,  or  any  one  of  you,  ahall  do  or  cause  to 
be  done  in  the  premises,  or  any  of  them,  Uiis  shall  be  to  yon,  and 
e?ery  of  yon,  a  sufficient  warrant  and  authority. 

In  witness  whereof  I  hare  hereunto  set  my  hand  and  seal,  the 
day  of  one  thousand  eight  hundred  snd 

fifty 

Signed,  sealed  and  deUferedin  the  presence  of 

(L.8.) 

Clerk  of  the  county  court  of 


No.  16. 
Order  on  A^^ieationfttrDiiekarge/artktnik, 

Circuit  Purtuant  to  the  Acta  for  the  Relief  of  InaolTent  Debton  in  Engiaid. 

No.     • 

At  the  county  court  of  holden  in  befors 

esquire,  judge  of  the  said  court, 
on  the  day  of  185  . 

In  the  matter  of 

a  prisoner  in  the  gaol  of 
in  the  said  county,  whose  petition  and  schedule  filed  in  the  court  for 
relief  of  imoWent  debtors  hare  been  duly  refeiTed  and  transmitted  to 
the  said  county  court  pursuant  to  the  satute  in  that  behalf. 

Upon  hearing  the  matters  of  the  schedule  of  the  said  prisoner,  and 
upon  examination  made  Uito  the  same,  and  upon  the  aaid  priaoocr'a 
swearing  to  the  truth  of  the  same,  and  executing  a  warrant  of  attonHj 
in  pursuance  of  the  said  act: 

It  is  adjudged  and  ordered  that  the  ssid  prisoner  ahall  be  disdiariged 
from  custody  and  entitled  to  the  benefit  of  the  said  act  forthwith,  as  to 
the  sereral  debts  and  sums  of  money  due  or  claimed  to  be  due  on  the 

day  of  185   being  tiie  time  of  mak- 

ing the  order  vesting  the  estate  and  effects  of  the  said  prisoner,  puranmik 
to  the  statute  in  that  behalf,  from  the  said  prisoner  to  the  several  per- 
sons named  in  the  said  schedule  as  creditors  or  claiming  to  be  creditors 
for  the  same  respectively,  or  for  which  such  persons  gare  credit  to  the 
said  prisoner  before  the  said  time  of  making  such  vesting  order,  amd 
which  were  not  then  payable,  and  as  to  the  claims  of  all  other  Dersons 
not  now  known  to  the  said  prisoner  who  mav  be  indorsees  or  holders 
of  any  negotiable  security  set  forth  in  the  said  schedule  so  sworn  to  as 
aforeaaid. 

Judge  of  the  said  county  oowt« 
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No.  17. 

Gaoler^i  Warrant  for  DUehargeforihmth. 

Pomant  to  the  Acts  for  the  Relief  of  InsoWent  Debtors  in  England,  ^zcuit, 

At  the  county  coart  of  holden  at 

before  esquire,  judge  of  the  said  court  on  the 

day  of  185    . 

In  the  matter  of 

a  prisoner  in  the  gaol  of  in  the  said  county,  whose 

petition  and  schedule  filed  in  the  court  for  relief  of  insolTent  debtors 
have  been  duly  referred  and  transmitted  to  the  said  county  court  pur^ 
suant  to  the  statute  in  that  behalf. 

Upon  adjudication  duly  made  herein : 

It  is  ordered  that  the  said  prisoner  be  diacharnd  from  your  custody 
forthwitii  as  to  ^e  detainer  of  And  for  so  diKharging 

the  said  prisoner  from  custody  m  to  the  said  detainer, 

this  shall  be  your  sufficient  warrant. 

Judge  of  the  nid  county  court 
To  the  gaoler  or  keeper  of  the  sud  gaol. 


No.  18. 


Order  of  ApplieaHon  wader  »,  76,  fwr  Dueharge  atfiUure  Period,     i  ft  9  Vkt. 

e.  110^1.70. 

Pursuant  to  the  Acts  for  the  Relief  of  InsolTent  Debtors  in  England.   Ciradt, 

No.    . 

At  the  county  court  of  holden  at 

before  esquire,  judge  of  the  said  court,  on  the 

day  of  185    • 

In  the  matter  of 

a  prisoner  in  the  gaol  of  in  the  said  oountf ,  whose  petition 

and  schedule  filed  in  the  court  for  relief  of  insolvent  debtors  hsTO  been 
duly  referred  and  transmitted  to  the  said  county  court  pursuant  to  the 
statute  in  that  behalf. 

Upon  hearing  the  matters  of  the  sdiedule  of  the  said  prisoner,  and 
upon  examination  made  into  the  same,  and  upon  the  said  prisoner's 
swearing  to  the  truth  of  the  same,  and  eiecuting  a  warrant  of  attorney 
in  pursuance  of  the  said  act : 

It  is  adjudged  and  ordered  that  the  said  prisoner  shall  be  discharged 
from  custody  and  entitled  to  the  benefit  of  the  said  act  aa  to  the  several 
debto  and  sums  of  money  due  or  claimed  to  be  due  on  the 
day  of  185      being  the  time  of  making  the  order  Testing 

the  estete  and  effecte  of  the  said  prisoner  pursuant  to  the  stetute  in 
that  behalf,  from  the  said  prisoner  to  the  sereral  persons  named  in  the 
schedule  as  creditors  or  claiming  to  be  creditors  for  the  same  respec- 
tiTely,  or  for  which  such  persons  gsTC  credit  to  the  said  prisoner  before 
the  said  time  of  making  such  Testing  order,  and  which  were  not  then 
payable,  and  as  to  the  claims  of  all  other  persons  not  now  known  to 
the  said  prisoner,  who  may  be  indorsees  or  holders  of  any  negotiable 
security  set  forth  in  the  said  ■chcdole  so  sworn  to  as  aforesaid,  so  soon 
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u  the  laid  prisoner  shall  hare  been  in  custody  at  the  suit  of  one  or 

more  of  the  persons  above  mentioned  for  the  period  of 

to  be  oomputed  from  the  said  time  of  maldng  such  vestinc  order  as 

aforcssid* 

Jndge  of  the  said  county  conrt. 


No.  19. 

^  *.  }y^^m  Gaoler^t  WarrmU  Jbr  Diteharge  at  future  Period,  under  «t.  76,  77^ 
Jz/iJ'T?'^  or7S(a). 

CiKQit,         Pusnant  to  the  AcU  for  the  Relief  of  Insolvent  Debtors  in  KnrianJ, 

At  the  oonntj  conrt  of  holden  at 

before  esquire,  judge  of  the  said  courtt  on  the 

day  of  185    . 

In  tiie  matter  of 

a  prisoner  in  the  gaol  of  in  the  said  county,  whoee 

petition  and  schedule  filed  in  the  conrt  for  relief  of  insolTent  debtora 
have  been  duly  referied  and  transmitted  to  the  said  county  conrt 
pursuant  to  the  statute  in  that  behalf. 

Upon  adjudication  duly  made  herein : 

It  is  ordered  that  the  said  prisoner  shall  be  dischaiged  from  yoer 
custody  as  to  the  detainer  of 
at  the  period  of  to  be  computed  fit>m  the 

day  of  being  the  time  of  msJdng  the  order  vesting  the 

estate  and  effects  of  the  said  prisoner,  pursuant  to  the  ststute  in  tliat 
behalf.  And  for  so  disetaaiging  the  said  prisoner  from  custody  sa  te 
the  said  detainer,  tiiis  shall  be  your  suffideo^ 

warrant. 

'Judge  of  the  ssid  county  court. 

To  the  gaoler  or  keeper  of  the  said  gaol. 


No.  20. 


1  IB  1  Vict .     Order  qf  A4iudieatum  for  Diecharge  forthwith  and  at  future  Period 
«•  "0.  »•  W.  under  t.  76. 

CiTcolt,  pursuant  to  the  Acts  for  the  Relief  of  Insolvent  Debtors  in  England. 

No.    . 

At  the  county  eovt  of  holden  at 

before  esquire,  judge  of  the  said  court,  on 

the  day^  185  . 

In  the  matter  of 

a  prisoner  in  the  caol  of  in  tibe  ssid  county,  whoee 

Etition  and  schedule  filed  in  the  court  for  relief  of  insolvent  debtore 
ve  been  duly  referred  end  transmitted  to  the  said  county  court  pur« 
suant  to  the  statute  in  that  behalf. 

(a)  When  under  tiM  77fh  or  78th  tectlon,  It  shonld  be  M  ttated  to  the  maifte^ 
fhn  the  gaoler  may  property  Shtfiliy  the  InsolvtBi,  tiie  treatment  belaf  iUtermu 
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1  ft  %  Vict, 
c.  no,  t.  77. 

Circuit, 
No,      . 


No.  22. 

Order  qf  Adjudication,  under  t.  77. 

Panaant  to  the  Acts  for  the  Relief  of  InBolvent  Debtors  in  Knglmid. 

At  the  count  J  court  of  holden  at  before 

esquire,  judge  of  the  said  court,  oa  the 

day  of  185  . 

In  the  matter  of 

a  prisoner  in  the  gaol  of  in  the  said  county,  wlioee 

petition  and  schedule  filed  in  the  court  for  relief  of  insolvent  debtors, 
have  been  duly  referred  and  transmitted  to  the  said  county  court  pu^ 
Buant  to  the  statute  in  that  behalf. 

Upon  hearing  the  matters  of  the  schedule  of  the  said  prisoner,  and 
upon  examination  made  into  the  same,  and  upon  the  said  prisoner's 
swearing  to  the  truUi  of  the  same,  and  executing  a  warrant  of  attorney 
in  pursuance  of  the  said  act: 

forasmuch  as  it  appears  to  the  said  judge  that  the  said  prisoner  has 
fraudulently,  with  intent 

[For  forms  of  filling  up  the  ground  of  remand,  see  bdow.] 

It  is  adjudged  and  ordered  that  the  said  prisoner  shall  be  discharged 
from  custody,  and  entitled  to  the  benefit  of  the  said  act  as  to  the 
several  debts  and  sums  of  money  due  or  claimed  to  be  due  oq  tbe 
day  of  185  ,  being  the  time  of  malring  the 

order  ▼esting  the  estate  and  effects  of  the  said  prisoner,  pursoant  to 
the  statute  in  that  behalf,  from  the  said  prisoner  to  the  several  persona 
named  in  the  said  schedule  n  creditors,  or  claiming  to  be  creditors  for 
the  same  respectiyely,  or  for  which  such  persons  gave  credit  to  tiie 
said  prisoner  before  the  said  time  of  making  sudi  vesting  order,  and 
which  were  not  then  payable ;  and  as  to  the  claims  of  all  other  persona 
not  now  known  to  tiie  said  prisoner,  who  may  be  endorsees  or  holders 
of  any  negotiable  security  set  forth  in  the  said  schedule  so  sworn  to 
as  aforesaid,  so  soon  as  the  said  prisoner  shall  have  been  in  custody  at 
the  suit  of  one  or  more  of  the  persons  above  mentioned  for  the  period 
of  to  be  computed  from  the  said  time  of 

making  such  vesting  order  as  aforesaid. 

Judge  of  the  said  county  oovrt. 


1  ft  9  Vict, 
c.  110,  •.  77. 


Destrojing 
booki. 


Fbrmt  qf  A^udieaiumt  under  e,  77. 

The  above  Form  may  be  filled  in  as  follows,  according  to  the  dream- 
stances  of  each  case. 

Forasmuch  as  it  appears  to  the  court  that  the  said  prisoner  has 
fraudulently,  with  intent  to  conceal  the  state  of  Ida  aflairs,  destroyed 
certain  books  [or  papers  or  writings]  relating  to  such  of  his  '^-'-- 
were  subject  to  investigation  under  the  said  act. 


Praventingor     Forasmuch,  &c.,  with  intent  to  conceal  the  state  of  his  affairs, 
withholding    folly  prevented  [or  purposely  withheld]  the  prodocHon  of  cc 

ttSi'IStoSii  *^!"  [<>'^P»P«"»  w  writings]  reUtmg  to  such  of  his  affain  em 
te.  '  subject  to  mvestigatio&  undor  the  said  act. 
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Forasmiicfa,  &e.,  with  intoit  to  conceal  the  state  of  hit  affain,  kept.  Keeping  lUae 
or  caued  to  be  kept,  false  books.  booki. 

Forasmaeh,  &&,  with  intent  to  conceal  the  state  of  his  affairs,  Making  fUie 
made  fieJse  entries  in  [or  purposely  withheld  entries  fipom,  or  wilfully  SS^'iS 
altered  and  falsified]  certain  books  [or  papers,  or  writings]  relating '**~*^  **• 
to  such  of  his  affairs  as  were  subject  to  inyestigation  nnder  the  said 
act. 

Forasmuch,  &c.,  with  intent  of  diminishing  the  sum  to  be  divided  Diichaiglng 
among  his  creditors,  discharged  [or  concealed]  a  certain  debt  due  to  ^'Jf  ?^"°? 
[or  from]  the  said  prisoner.  2uh  the 

diridend. 
Forasmuch,  &c.,  with  intent  of  giving  an  undue  prefSerence  to  A.  B.,  DlMbarging 
a  creditor  of  the  said  prisoner,  discharged  [or  concoJed]  a  certain  debt  °'  conoealiog 
doe  to  [or  from]  the  tdd  priMner.  l^  ^^«^ 

ence. 
Forasmuch,  &c.,  with  intent  of  diminishing  the  sum  to  be  divided  Making  away 
among  his  creditors,  made  away  with  [or  cha^d,  or  mortgaged,  or  J^^*  chug- 
concealed]  part  of  hU  property.  gJfeS?  or 

concealing  property  to  dimlniah  diridend. 

Forasmuch,  &e.,  with  intent  of  giving  an  undue  preference  to  A.  B.,  Making  away 
a  creditor  of  the  said  prisoner,  mide  away  with  [or  charged,  or  mort-  ^^^j^f^' 
gaged,  or  concealed]  part  of  his  property.  ga^ng,  or 

concealing 

*  [If  it  be  thought  necessary  to  state  whether  the  making  away  property  to 

with,  &c.,  or  the  undue  preference,  was  before  or  after  the  commence-  s|^  ^^ndm 
ment  of  the  imprisonment,  that  fact  must  be  ascertained  from  the  P'werenoe. 
court  at  the  time,  and  the  needful  words  inserted  after  the  word 
'*  property,''  vix.  "  before  (or  after)  the  commencement  of  his  im* 
pruonment''] 


No.  23. 


Order  qf  AdjudieaHonf  under  t.  78.  i  &  a  vict 

c  110,  a.  78. 
Pursuant  to  the  Acts  for  the  Relief  of  Insolvent  Debtors  in         CiiccUt, 

England.  Vo. 

At  the  county  court  of  holden  at 

before  esquire,  judge  of  the  said  court, 

on  the  day  of  185    • 

In  the  matter  of 

a  prisoner  in  the  gaol  of  in  the  said  county,  whose 

petition  and  schedule  filed  in  the  court  for  relief  of  insolvent  debtors 
have  been  duly  referred  and  transmitted  to  the  said  county  court  pur« 
snant  to  the  statute  in  that  behalf. 

Upon  hearing  the  matters  of  the  schedule  of  the  said  prisoner,  and 
upon  examination  made  into  the  same,  and  upon  the  said  prisoner's 
swearing  to  the  trudi  of  the  same,  and  executing  a  warrant  of  attorney 
in  pursuance  of  the  said  acts : 

It  is  adjudged  and  ordered  that  the  said  prisoner  shall  be  discharged 
from  custody,  and  entitled  to  the  benefit  of  the  said  act  forthwith  as  to 
the  several  debts  and  sums  of  money  due,  or  claimed  to  be  due  on 
the  day  of  185    ,  being 

the  time  of  making  th^  order  vesting  the  estate  and  elfocts  of  the  said 
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prisoner,  pvfiiAiit  to  the  itatate  in  that  behalf,  from  the  mU  pri- 
soner to  the  seTeral  persons  named  in  the  said  schednle  as  creditors  or 
claiming  to  be  creditors  for  the  same  respectiTely,  or  for  which  such 
persons  gave  credit  to  the  said  prisoner  before  the  said  time  of  wi^lriny 
snch  Testing  order,  and  which  were  not  then  payable ;  and  as  to  die 
claims  of  all  other  persons  not  now  known  to  the  said  priaooer  who 
may  be  indorsees  or  holders  of  any  negotiable  aecority  act  fiMrth  in 
the  Mid  schedule  so  sworn  to  as  aforesaid. 

Excepting  as  to 

[For  Forms  of  ftUing  this  np^  see  below.] 
And  forasmnch  as  it  appears  to  the  said  Judge  that  Hm  anid  pri- 


It  is  adjudged  and  ordered  that  the  said  prisoner  shall  be 
charged  from  custody,  and  entitled  to  the  beniefit  of  the  aaid  act  as 
to  the  said  ao  aoon  aa  the  aaid  priaoner  shall 

have  beoi  in  custody  at  the  suit  of  the  said 
creditor  for  the  same  for  the  period  of 

to  be  computed  from  the  said  time  of  BaaUag 
Buch  vesting  order  aa  aforesaid. 

Judge  of  the  aaid  oonnty  oo«rt 


(The  gaoler's  warrant  under  this  a4judicatiim  is  the  same  as 

Form  21.) 


lie  s  Viet.  Porm  qf  AijudicaHon,  tmisr  «.  78. 

C.  110,  •.  78. 

Same  In  all    The  aboTO  Form  may  be  filled  in  as  foUows,  according  to  the 
€»«••  stances  of  eadi  case. 

Excepting  as  to  a  certain  debt  of  £  doe  fr«a 

the  said  prisoner  to  A.  B. 

Wbt  esiK  And  forasmuch,  &c.  that  the  said  prisoner  hath  contracted  the  and 

tncted  tmu"  last-menthmed  debt  fraudulently  [or  by  means  of  a  breach  of  trust}, 
mm  ^  [or  by  means  of  &lse  pretences] ,  [or  without  hsTing  had  any  reaaonalik 
brattch  <ir       or  probable  expectation  at  the  time  when  oontrwted  of  paying  the 

tnut,  fclM      same.] 

▼ithottt  nssoiublfl  ar  prabsble  expwtatilon. 


ObtainiDff  And  forasmuch,  &c.  that,  &c.  fraudulently  [or  by  means  of  false 

^J<J|2?*°^    pretences]  obtained  the  forbearance  of  the  said  last-mentioned  debt. 

VezaUou  And  fonsDmch,  (he  that  the  ssid  prisoner  hath  put  the  aaid  A.  B. 

defence.         to  nnneoeaaary  expenae  by  a  Texatlous  and  friTolooa  defence  to  n 
for  recoTcring  the  said  last-mentioned  debt. 


And  forssmndi,  ftc.  Is  Indebted  to  the  said  A.  B.  hi  the  but-i 

^^'*™'  ^"^  tioned  sum  for  damagea  recoTcred  by  him  against  the  said  prisoner  hi 
an  action  for  criminal  oonTcrsation  with  the  wife  of  tiie  nld  A.  B^  the 
plaintiff  in  such  action. 

Danagetfor       And  forasmuch  &c.  is  indebted  to  the  said  A.  B.  In  the  aaid  last- 
eeductton.      mentioned  sum  for  damages  reooyered  by  htm  against  tiie  said  priaoner 

m  an  action  for  sedudng  the  daughter  [or  serrant]  of  the  aaid  A.  B., 

the  plaintiff  in  such  action. 
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And  forasmuch,  &c.  is  indebted  to  ibe  said  A.  B.  in  the  said  hist-  Damftges  for 
mentioned  sum  for  damages  recovered  by  him  against  the  said  prisoner  l>'«w^  of 
in  an  action  for  breach  of  promise  of  marriage  to  the  said  A.  B.,  the  STS^^ 
plaintiff  in  snch  action.  «»««■«  . 

And  forasmuch,  &c.  is  indebted  to  the  said  A.  B.  in  the  said  last-  ^^J^  ^^ 
mentioned  sam  for  damages  recovered  by  him  against  the  said  pri-  proeecntion 
soner  in  an  action  for  a  malicious  prosecution  [or  for  a  libel],  [or  for  or  for  libel, ' 
slander]  •  or  for  sbuider. 

And  forasmuch,  &c  is  indebted  to  the  said  A.  B.  in  the  said  last-  ^^  ^ 
mentioned  sum  for  damages  recovered  by  him  against  the  said  prisoner  iniQ^.^' 
in  an  action  for  a  malicious  izgnry  done  to  the  said  A.  B.,  the  pkdntiff 
in  such  action. 


And  forasmuch,  &c.  is  indebted  to  the  said  A.  B.  in  the  said  last.  ^SS!^  ^^ 
mentioned  sum  for  damages  recovered  by  him  against  tiie  said  prisoner  trecpau). 
in  an  action  of  tort  [or  trespass]  to  the  person  [or  property]  of  the 
said  A.  B.,  the  plaintiff  in  such  action,  wherein  it  appears  to  the  satis- 
faction of  the  oonrt  that  the  ii^ury  oompkiiied  of  was  malidoas. 


No.  24. 


Order  for  Coits  to  Oppoting  Creditor  where  Opposition  has  bee$^ 

JEifeetual. 

Pursuant  to  the  Acts  for  the  Relief  of  Insolvent  Debtors  in  Cixcait, 


England. 


No. 


In  the  county  court  of  holden  at  ^  ^  '  ^*<^< 

on  the  day  185    .  c.ii«.i.8«. 

In  tibe  matter  of 

a  prisoner  in  the  gaol  of  in  the  said  county,  whose 

petition  andsdiednle  filed  in  the  court  for  the  relief  of  insolvent  debtors 
Bave  been  duly  referred  and  transmitted  to  the  said  county  court  pur- 
suant to  the  statute  in  that  behalt 

Whereas  the  opposition  of 
creditor  opposing  said  prisoner's  discharge,  has  been 

effectual; 

It  is  a4)ndged  and  ordered  that  the  taxed  costs  of  the  said  opposition 
shall  be  paid  to  the  said  opposing  creditor  out  of  tiie  estate  and  effects 
of  the  said  prisoner  by  the  assignee  or  assignees  of  the  said  prisoner 
before  any  dividend  made  thereof. 


Judge  of  the  said  county  court 


N.B* 


Witness 
(*  QnM,  two,  or  no  wltnancs,  as  the  can  may  beJ 
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No.  25. 
Order  for  CotU  to  Oppoimg  Creditor  i»  other  C&eee. 

Ciicttit,  Ponoant  to  the  Acts  for  the  Relief  of  IniolTeat  Debtora  in 

No.    ,  Knginnd. 

1  fr  s  Yict.  At  the  oonnty  court  of  holden  tt  on 

ciio,t.88.    the  day  of  185    • 

In  the  matter  of  *  piiaoner  in 

the  gaol  of  in  the  ndd  oonnty,  whoae  petition  and 

Bchedole  filed  in  the  conrt  for  relief  of  insolTcnt  debton  hare  been 
duly  referred  and  transmitted  to  the  said  county  ooort  punoaDt  to  tbt 
statute  in  that  beh^. 

^I^li0reiig  ciedltof 

opposing  said  prisoner's  discharge  ha?e  proved  to  the  satisfaction  of  the 
court,  that  the  prisoner  has  fraudulently  with  intent 

It  is  adjudged  and  ordered  that  tiie  tszed  costs  of  the  said  oppositiaD 
shall  be  paid  to  the  opposing  creditor  out  of  the  estate  and  effecCk  of 
the  said  prisoner  by  the  assignee  or  assignees  of  the  said  prisoner  before 
any  diridend  made  thereof. 

Judge  of  the  said  county  oouit. 


N.B* 


Witness 

I 

(•  One,  two,  or  bo  witnMKi,  m  the  esse  maj  be.) 


No.  26. 


•Or  we. 


Aeeeptmee  of  Appointment  hy  Aerigneee  (a). 

Court  for  relief  of  Insolvent  Debtors.  No. 

> 
In  the  matter  of 

on  the  day  of  185    • 

Clerk. 

I* 


Namce  to  be 
written  at 
ftiUlnngtb, 
with  deacrip- 
tions,  tndei, 
profeciionf* 

dencei.  *  (a)  The  pnctleehubeen,  where  urignees  are  named  at  the  heariv^  or  eiienit.  ki 
give  out  tide  paper,  only  filling  in  the  name  and  number  of  Ineolvent,  and  the  date. 
with  circuit  derk'f  ilgiuktnre. 
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do  hereby  signify  to  the  court  aoceptanoe  of  the 

appointment  of  auignee  herein. 

Dated  the  day  of  185    . 

Signed 


Wttneu  to  the  signature  of  the  said  ETeiywitnem 

moft  add  hb 
description, 
trade,  or  pro- 
f«nion,  and 
residence, 
first  patting 
in  the  name 
of  the 
assignee. 

N,  B. — On  this  acceptance  paper,  filled  up,  &c.|  being  presented 

to  the  provisional  assignee,  at  the  court  in  London,  within  ten  days 

from  the  day  first  aboTO  written,  he  will  giye  receipt  for  the  same  ;  and 

will,  on  ascertaining  the  sufficiency  of  the  acceptance,  prepare  the  order 

of  appointment,  wluch  may  then  be  taken,  together  with  the  insolvent's 

books  and  papers  (if  any),  from  the  care  of  &e  bookkeeper. 

JV.  B. — It  has  been  ordered  that  monies  realized  in  any  case  by  the 
provisional  assignee  shall  remain  in  court  and  be  applied  to  dividend, 
and  shall  not  be  committed  to  the  keeping  of  other  assignee,  if  such 
be  appointed,  nor  applied  in  his  costs  and  expenses,  unless  specially 
directed  by  a  commissioner  on  investigation. 


No.  27. 


Commitment  for  Contempt, 

Pursuant  to  the  Acts  for  the  Relief  of  Insolvent  Debtors  in  England. 

At  the  county  court  of  holden  at 

before  esquire,  judge  of  the  said  court, 

on  day  of  185    • 

Whereas 
hath  now,  in  the  presence  of  the  said  judge  acting  under  the  powers 
of  an  act  passed  in  the  tenth  and  eleventh  year  of  tiie  reign  of  her 
present  Majesty,  intituled  *'  An  Act  to  abolish  the  Court  of  Review  in 
Bankruptcy,  and  to  make  alteration  in  the  jurisdiction  of  the  Courts  of 
Bankruptcy  and  Court  for  Relief  of  Insolvent  Debtors : '' 

It  is  adjadged  that  the  said  by  reason  of  the 

matters  aforesaid,  is  guilty  of  a  contempt  of  the  said  coanty  court  of 

holden  at  and  it  is  ordered 

that  the  said  shall  for  the  said  contempt  be 

committed  forthwith  to  being  the  common  gaol 

for  the  county  of  in  which  county  the  said 

now  ii,  for  the  space  of  now  next 
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ensniDg ;  and  the  keeper  of  the  lud  oonunon  gaol  ia  berebj  retreiicd 
to  reodve  into  his  cnstod  j  the  said  and  him 

safely  to  keep  as  aforesaid^  and  for  so  doing  thia  ahall  be  a  cnfficieDt 
warrant. 


Judge  of  the  said  county  oonit. 


To  the  gaoler  or  keeper  of  her'1 
Majesty's  gaol  of  > 

in  tiie  county  of  J 


No.  28. 


Calendar  to  6e  returned  to  Jbuolvent  Court  in  London, 


}A  calendar  of  all  caaea  of  insolvent  debtors,  wImmo 
petitiona  and  schedules  having  been  filed  in  the  covt 
for  relief  of  inaohrent  debtors,  and  duly  referred  and  tranamitted  to  the 
county  court  of  hdden  at  have  beca 

ordered  to  be  heard  by  the  judge  of  the  aaid  county  court  at 
on  the  day  of  185    ;  aetting  forDi  tiw 

causes  of  detainer,  the  judgment  of  tiie  court,  and  the  nonunsitioii  of 
assignees. 


No. 


Namflt 

of 

InsolTcnts, 


Dotainen 

certified  by  the 

Gaoler. 


A<iyiMUcation 

or 
A^JoomuMnt. 


Judge  of  fbfi  laid  coiinty  court. 
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6    &    6    VICT.    CAP.     116.  PROTECTION 

ACT. 


An  Act  for  the  Relief  of  Insolvent  Debtors, 

[12th  August  1842.] 

I^  *  4?  *  ♦  «  m 

Be  it  enacted,  That  if  any  person,  not  being  a  trader  within  the  An^  pcnon 
meaning  of  the  atatntes  now  in  force  relating  to  bankrupts,  or  if  any  ^  being  a 
person,  being  aocfa  trader,  bat  owing  debts  amounting  in  the  whole  to  ^fot*^^ trader 
less  than  three  hundred  pounds  [thall  give  notice,  according  to  the  owing  less 
schedule  to  this  act  annexed,  to  one-fourth  in  number  and  value  of  than  soo ;., 
his  creditors,  and  shall  cause  the  same  notice  to  be  inserted  twice  in  °^^^l^  ^^ 
the  London  Gazette,  and  twice  in  some  newspaper  circulating  within  therequjjred 
the  county  wherein  he  resides']  (a),  he  may  present  a  petition  for  protec-  notice,  may 
tion  from  process  to  the  court  of  bankruptcy,  if  he  has  resided  twelve  prewnt  a  pe- 
€alendar  months  in  London  or  within  the  London  district,  or  to  the  Qf^il^^^^'^ 
commissioner  of  bankrupt  in  the  country  within  whose  district  he  may  rnptcy,  stat- 
have  resided  tweWe  calendar  months,  which  petition  shall  hare  annexed  iog  the  debts 
to  it  a  full  and  true  schedule  of  his  debts,  with  the  names  of  his  cridi-  J^^I^S  by  and 
tors  and  the  dates  of  contracting  the  debts  severally,  the  nature  of  the  ^    ™' 
debt,  and  the  security  (if  any)  given  for  the  same,  and  also  of  the  nuU,  4, 1S43; 
nature  and  amount  of  his  property,  and  of  the  debts  owing  to  him,  post. 
with  their  dates,  and  the  names  of  his  debtors,  and  the  nature  of  the  ^<*^  h 
securities  (if  any)  which  he  may  have  for  such  debts,  and  which  peti-  '^  * 
tion  shall  also  set  forth  any  proposal  which  he  may  have  to  make  for  ^''l^^t^iiff 
the  payment,  in  whole  or  in  part,  of  his  debts ;  and  it  shall  thereupon  4,  iVm,  pottl 
be  lawful  for  the  judge  or  commissioner  of  the  court  of  bankruptcy  Form,  a, 
to  whom,  by  any  order  of  the  court,  as  hereinafter  provided,  the  same  ^*^^' 
shall  be  referred,  or  for  the  commissioner  in  the  country  to  whom  the  judge  or 
petition  shall  be  presented,  to  give,  upon  the  filing  of  such  petition,  a  commissioner 
protection  to  the  petitioner  from  all  process  whatever,  either  against  ^^^"'^  ^ 
bis  person  or  his  property  of  every  description,  which  protection  shall  ^°p^,^n^ 
continue  in  force,  and  all  process  be  stayed,  until  the  appearance  of  to  grant  a 
the  petitioner  in  court,  as  hereinafter  provided  ;  and  upon  the  presen-  protection, 
tation  of  any  such  petition,  all  the  estate  and  effects  of  the  petitioner  ^^*^t  ^  1B42» 
shall  forthwith  become  vested  in  the  official  assignee  who  shall  be  no-  ^*^' 
minated  by  the  commissioners  acting  in  the  matter  of  the  said  petition ;  5!^^^^. 
and  such  official  assignee  shall  and  may  forthwith  take  possession  of  so  f^^^jufb^ 
much  thereof  as  can  be  reasonably  obtained  and  possessed  without  Tested  in  the 
suit ;  and  the  said  official  assignee  shall  hold  and  stand  possessed  official  os- 
of  the  same  in  like  manner  as  official  assignees  hold  and  possess  ■^i^'^^* 
estates  and  effects  under  and  by  virtue  of  the  statute  relating  to  bank-  ^^**^  '' 
nipts.  .  ^  post, 

(a)  Tlie  Kcrdt  tvithin  braeketi  repealed  by  sect.  1,  of  7  ^  9  Viet.  e.  08, 
post, 
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Kot  to  pre.         II.  ProTided  alwajs,  and  be  it  enacted,  That  nothing  liercin  cob- 
Tcnt  iuM>i-      tained  shall  be  held  or  construed  to  hinder  or  prevent  the  said  insotrcnt 

Z!!lVl™«^  ^rom  being  arrested  or  held  to  bail  under  the  authoriCr  of  any  jadjre'i 
be  in;;  arretted        •      ^     *ii    ^  •     i.i.  %^    %      V    j*  - 

under  a  order  for  that  purpose,  m  like  manner  as  may  now  bj  law  be  dooe. 

Judge's  order,  notwithstanding  any  protection  which  may  be  grantsed  under  the  ao- 

tbority  of  this  act. 

III.  Rotation  of  commUtiomer9  and  orders  relating  to  the  keering 
of  petitions  to  be  appointed  by  the  Court  of  Bankruptcy. 


Commi»- 
aioner  to 
examine  the 
petitioner, 
4cc.,  on  oath. 

Adjournment 
of  examina- 
tion. 

Forvit,  19, 

If  commif. 
aioner  mti»- 
iied  with  aUe- 
gatioDs  of  the 
petitioner,  laa 
majrmakea 
final  order 
for  his  pro- 
tactioo,  Ac 

FomUt  83, 
34,S9,jKMf. 


Forms,  24, 
SS,  M.  87,  28, 
post. 


AUowancef(Nr 
support. 


IV.  And  be  it  enacted,  That  the  commisrioner  so  authorised,  or  the 
commissioner  in  the  country  (as  the  case  may  be),  shall,  on  the  dij 
notified  by  such  notice  as  aforesaid,  proceed  to  examine  upon  osth  the 
petitioner,  and  any  creditor  who  may  attend  sndi  examination,  simI 
any  witness  whom  the  petitioner  or  any  creditor  may  call ;  and  tbe 
said  commissioner  may  adjourn  the  examination  from  time  to  time, 
and  summon  to  be  examined  before  him  any  debtor  of  such  petitianer, 
or  any  creditor  of  such  petitioner,  or  any  other  person  whose  erideoce 
may  appear  necessary  for  the  purposes  of  the  inquiry  ;  and  if  it  sball 
appear  to  the  said  commissioner  that  the  allegations  in  the  petitum  tnd 
the  matters  in  the  schedules  are  true,  and  t^t  the  debts  of  the  peti- 
tioner  were  not  contracted  by  any  manner  of  fraud  or  breach  of  tnst, 
or  anT  prosecution  against  the  petitioner  whereby  he  had  been  coo* 
▼icted  of  any  offence,  or  without  having  at  die  time  of  beooming  in* 
debted  reasonable  assurance  of  being  able  to  pay  the  debts,  and  tbat 
such  debts  were  not  contracted  by  reason  of  any  judgment  in  any  pro* 
ceeding  for  breach  of  the  rcTenue  laws,  or  in  any  action  for  bresch  of 
promise  of  marriage,  seduction,  criminal  conversation,  libel,  slander, 
assault,  battery,  malicious  arrest,  malicious  suing  out  a  fiat  of  bink- 
ruptcy,  or  maUcious  trespass,  and  that  the  petitioner  has  madeafon 
discoTcry  of  his  estate,  effects,  debts,  and  credits,  and  has  not  parted 
with  any  of  his  property  since  the  presenting  of  his  petition,  it  shall  then 
be  lawful  for  the  said  commissioner  to  cause  notice  to  be  given  tiiat  oa 
a  certain  day,  to  be  named  therein,  he  will  proceed  to  make  an  order, 
unless  cause  be  shown  to  the  contrary,  which  order  shall  be  called  > 
final  order,  and  shall  be  for  the  protection  of  liie  person  of  the  peti- 
tioner from  all  process,  and  for  the  vesting  of  his  estate  and  effects  ia 
an  official  assignee  (a),  to  be  named  by  such  commissioner,  togetber 
with  an  assignee,  to  be  chosen  by  the  majority  in  number  and  vidae  of 
the  creditors  who  may  attend  before  the  commissioner  on  such  dat, 
or  for  the  carrying  into  effect  such  proposal  as  the  petitioner  shall 
have  set  forth  in  his  petition,  provided  that  the  consideration  of  wh 
final  order  may  be  adjourned  from  time  to  time  by  the  commissioDcr 
without  any  fresh  notice  :  provided  always,  that  it  shall  be  lawful  for 
the  said  commissioner,  if  he  shall  think  fit,  to  direct  in  such  fioal 
order  some  allowance  to  be  made  for  the  support  of  the  petitioner  oat 
of  his  estate  and  effects. 


Senewal  of  V.  And  be  it  enacted,  That  at  the  first  examination  of  thepetitiooff 
^'^^'^^^  it  shall' be  lawful  for  the  commissioner  to  renew  the  order  for  pro* 
protection,     ^^^^j^^  ^^  ^^  ^^^^  {^  f^om  time  to  time  untU  the  final  order  for 

^J^'  **»      protection  and  distribution. 

Puniahmrat       TI.  And  be  it  enacted,  That  it  shall  be  lawful  for  the  commissioner, 
^ti*^^'    ^^  warrant  under  hia  hand  and  seal,  to  commit  to  prison  any  petitiooer 
on,&e.     ^1^^  ij^i  i^pp^^  ^  i,^m  ^  )^^Q  prevaricated  or  made  any  liise  state- 
ment before  him,  for  such  time  as  he  shall  think  fit,  not  exceeding  one 
Power  of       calendar  month  ;  and  touching  all  persons  other  than  the  petitionef 

(a)  See  7  Ic  8  Tict.  c.  00,  a.  4,  pott. 
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who  shall  be  examined  before  him,  or  being  lawfully  summoned  shall 
refuse  or  neglect  to  attend  him,  the  said  commissioner  shall  ha^e  the 
same  powers  in  respect  of  commitment  as  he  has  hj  any  law  now  in 
force  relating  to  bankrupts. 

VII.  And  be  it  enacted,  That  from  and  after  the  passing  of  the  On  passing  of 
final  order  the  whole  estate,  present  and  future,  as  well  real  as  per-  ^°^  order, 
sonal,  and  as  well  in  the  colonies,  dominions,  and  plantations  belonging  ^t^^ner  to  be 
to  her  Majesty,  as  in  the  United  Kingdom  of  Great  Britain  and  vested  in  his 
Ireland,  all  the  effects  and  all  the  credits  of  the  petitioner,  shall  become  assignees  (a), 
absolutely  vested  in  the  official  assignee  and  assignee  chosen  by  the  Farm*,  22, 
creditors,  without  any  deed  or  conveyance,  which  assignees  shall  hold  ^  po^t, 
the  same  as  fully  as  if  the  petitioner  had  been  made  a  bankrupt  and 

they  had  been  assignees  under  his  fiat,  and  shall  sue  and  be  sued  as  if 
they  had  been  assignees  under  such  fiat ;  and  as  often  as  any  such  Provision  for 
assigneee  shall  die  or  be  lawfully  removed,  and  a  new  assignee  duly  ^^^^^[ 
appointed,  all  estate,  real  and  personal,  and  such  effects  and  credits  assignees. 
as  were  or  remained  vested  in  such  deceased  or  removed  assignee, 
shall  vest  in  the  new* assignee,  either  alone  or  jointly  with  the  existing 
assignees,  as  the  case  may  require,  without  any  deed  or  conveyance  for 
that  purpose. 

VIII.  Provided  always,  and  be  it  enacted,  That  where  according  to  Certificate  of 
any  laws  now  in  force  any  conveyance  or  assignment  of  any  real  or  appointment 
personal  property  of  a  petitioner  would  require  to  be  registered,  en-  °'  ^'jSJH 
rolled,  or   recorded  in  any  registry  office  in  England,  Wales,  or  teted  wiiere 
Ireland,  or  in  any  registry  office,  court,  or  other  place  in  Scotland,  required. 

or  any  of  the  dominions,  plantations,  or  colonies  belonging  to  her 
Majesty,  then  in  every  such  case  such  certificate  of  the  appointment 
of  an  assignee  or  assignees  as  is  described  in  an  act  passed  in  the  first 
and  second  year  of  the  reign  of  his  late  Majesty  King  William  the  \^% Wm.  4, 
Fourth,  intituled  '*  An  Act  to  establish  a  Court  in  Bankruptcy,"  shall  c.  06. 
be  registered  in  the  registry  office,  court,  or  place  wherein  such  con- 
veyance or  assignment  as  last  aforesaid  would  require  to  be  registered, 
enrolled,  or  recorded  ;  and  the  registry  hereby  directed  shall  have  the 
like  effect,  to  all  intents  and  purposes,  as  the  registry,  enrolment,  or 
recording  of  such  conveyance  or  assignment  as  last  sibresaid  would 
have  had ;  and  the  title  of  any  purchaser  of  any  such  property  as  last  Title  of  pur- 
aforesaid  for  valuable  consideration,  who  shall  have  duly  registered,  chasers  not  to 
enrolled,  or  recorded  his  purchase  deed  previous  to  the  registry  hereby  bt  ttieHnf**^ 
directed,  shall  not  be  Invalidated  by  reason  of  such  appointment  of  an  pointment  of 
assignee  or  assignees  as  aforesaid,  or  the  vesting  of  such  property  in  an  assignee, 
him  or  them  consequent  thereupon,  unless  the  certificate  of  such  ap- 
pointment shall  be  registered  as  aforesaid  within  the  times  following 
(that  is  to  say,)  as  regards  the  United  Kingdom  of  Great  Britain  and 
Ireland,  within  two  months  from  the  date  of  such  appointment,  and 
as  regards  all  other  places,  within  twelve  months  from  the  date 
thereof. 

IX.  And  be  it  enacted.  That  the  said  assignees  shall  be  entitled  to  Estate  of  pe- 
claim  and  demand  from  the  said  petitioner,  at  any  time  after  the  said  'l^?^''|^  ^ 
final  order,  any  estate  and  effects  acquired  by  him  at  any  time  after  vested^^his 
anch  order  shall  have  been  made ;  and  all  such  estate  and  effects  of  assignees, 
what  kind  soever  and  wheresoever  situate,  shall  be  absolutely  vested 

in  such  assignees  upon  their  filing  a  copy  of  their  claim,  served  upon 
the  petitioner  personally,  or  by  leaving  it  at  the  place  of  residence 
mentioned  in  his  notice  of  petition,  and  they  shall  hold  the  same  in 
like  manner  as  they  held  the  estate  and  effects  of  the  petitioner  trans* 

(a)  S«6  7  A:  8  Vict.  c.  90,  s.  4,  j^ott. 
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Aaiipiee  not 
to  takepo«- 
MMion  of 
wtat«,  &C., 
without  an 
ordtr  for  the 
purpow. 


ferred  by  force  of  tbe  final  order,  as  hereiiibefore  pnmded :  prcmded 
alirayt,  that  no  anignee  of  any  iniolTent  ahall  be  antlioriaed  by  Tiztoe 
of  this  act  to  take  pooession  of  any  estate  or  effects  whidi  the  insol- 
vent shall  have  acquired  or  become  possessed  of  after  the  making  of 
the  final  order  herein  mentioned,  except  nnder  the  authority  of  aa 
order  of  the  said  commissioner,  or  of  the  court  of  review  in  bankruptcy, 
made  for  that  purpose,  and  then  only  to  the  extent  and  at  the  time 
and  in  manner  directed  by  sudi  order,  and  after  giving  such  notioes, 
and  doing  such  acts,  matters,  and  things,  as  by  the  rules,  orders,  and 
regulations  made  under  the  authority  of  this  set  shall  be  required 
and  directed  in  that  behalf. 

X«  Provided  always,  and  it  is  hereby  further  enacted.  That  if  any 

suit  or  action  is  brought  against  any  petitioner  for  or  in  respect  of 

^Mlm^    any  debt  contracted  before  the  date  of  filing  his  petition,  it  shaU  be  a 

final  order  to  >nfficient  plea  in  bar  of  the  said  suit  or  action  that  such  petitioo  was 

bar  Riiu.        duly  presented,  and  a  final  order  for  potection  and  distribution  made 

by  a  commissioner  duly  authorised,  whereof  the  production  of  the  order 

signed  by  the  commissioner,  with  proof  of  his  handwriting,  shall  be 

sufficient  evidence. 

Proof  of  ap-       XL  And  be  it  enacted.  That  the  like  evidence  of  the  appointments 
^^^^'^^  ^  of  assignees  shall  be  received  as  sufficient  to  prove  such  appointments 
""^'^       in  all  courts  and  places  whatsoever  as  is  received  by  the  laws  now  in 
force  relating  to  bankrupts  to  prove  such  appointments. 


Proof  of  pre- 
•entstion  of 


Creditor  or 
official  aaiig- 
nee  maj 
make  motion 
for  rescinding 
flnal  order  in 
part. 


Commlnlon- 
er  to  bear 
motion. 


Notice  of 
motion. 


Coeteof 
motion. 


XII.  And  be  it  enacted,  That  it  shall  be  lawful  for  any  creditor,  or 
official  assignee  or  other  assignee,  at  any  time  after  the  final  order  sh^ 
have  been  made,  to  give  one  month's  notice  to  the  petitioner,  either  by 
personal  service,  or,  if  he  cannot  be  found,  by  service  at  the  place  of 
his  residence  mentioned  in  his  notice  of  petition,  that  such  creditor 
intends  to  apply  by  motion  to  the  said  commissioner,  or,  in  case  of 
his  death,  resignation,  or  removal,  to  tbe  commissioner  appointed  to 
succeed  Mm,  that  the  final  order  be  rescinded  as  fiir  as  relates  to  the 
protection  of  the  petitioner's  person  firom  process,  and  as  far  as  rdates 
to  the  effect  of  such  order  in  bar  of  suits  and  actions ;  and  the  said 
commissioner  shall,  upon  hearing  the  matter  of  such  motion,  and  any 
evidence  in  support  of  it,  and  what  the  petitioner  has  to  allege  against 
it,  and  any  evidence  against  it,  and  upon  eiamining  the  petitioner,  if 
he  shall  desire  to  be  examined,  or  if  the  commisnoner  shall  think  fit, 
proceed  to  make  such  rescinding  order  u  is  hereinbefore  mentioned,  if 
he  sees  reason  to  believe  that  the  petitioner  had  not  before  the  iwViwy 
of  the  order  sought  to  be  rescinded  made  a  full  disclosure  of  his  estate, 
efleets,  and  debts,  or  had  since  the  making  of  such  order  not  givea 
notice  to  the  assignees  of  any  property  after  acquired  by  him ;  provided 
that  on  any  such  motion  by  a  creditor  the  official  and  other  assignee 
shall  be  duly  served  with  a  month's  notice  to  attend  the  said  com- 
missioner ;  and  provided  forther,  that  notice  of  the  hearing  of  sodi 
motion  shall  be  given  twice  in  the  lAmdon  Gazette  and  twice  in  the 
same  paper  in  which  notice  of  the  petition  had  been  given,  or  in  some 
other  paper  circulating  in  the  same  county ;  and  provided  always,  that 
tbe  said  commissioner,  in  case  he  shall  refose  to  make  the  rescinding 
order,  shall,  if  he  think  fit,  order  the  petitioner's  costs  of  the  moCioii 
to  be  paid  by  the  creditor  making  the  motion,  or  by  the  assignee  chosen 
by  the  creditors,  in  case  he  shall  make  the  motion,  but  not  oat  of  the 
petitioner's  estate  and  effects. 

XIII.  Jttdgee  and  eommimonere  tf  hankruptcff  may  make  emferr 
far  carrying  act  into  execution,    Orden  to  be  approved  hf  the  Lord 
Chancellor,  akd  laid  brfore  parliament. 
Schedule  to  the  act  repealed  by  eect.  1  qf?  ^  8  Viet.  c.  96. 
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EXECUTION  AMENDMENT  ACT,  1844. 


7  &  8  VICT.  CAP.  96.  "«0L- 

BAirK> 

An  Act  to  amend  the  Law  of  Insolvency ^  Bankruptcy      ^liV^" 
and  Executian.  {9th  August  1844.1      axbitoxxvt 

ACT, 
1844. 

That  a  petition  for  protection  from  process  under  the  said  act  may  Petition  for 
be  presented  to  any  court  or  district  court  of  bankruptcy  within  the  P~*«"on 
district  of  which  the  petitioner  shall  have  resided  twelve  calendar  may  iS"^ 
months,  without  any  notice  whaterer  being  given  to  any  creditor,  or  in  sented  to  anf 
theXrondon  GazettB,  or  any  newspaper.  cooitofbank- 

'  ^  ^  niptcy  with- 

out any  notice  given. 

II.  And  be  it  enacted,  Tliat  every  petition  for  protection  from  pro-  Form  of  peti- 
cess  presented  after  the  commencement  of  this  act  to  the  court  of  ^'^"^ 
bankroptcy,  or  to  any  district  court  of  bankruptcy,  shall  be  in  the  f*'^'  '* 
form  specified  in  the  schedule  hereunto  annexed  (A.  No.  1.) ;  and  v".*. 

such  petition,  and  the  schedule  required  by  the  said  recited  act  to  be  Mhedul°  to^ 

annexed  thereto,  shall  be  verified  by  an  affidavit  of  the  petitioner  in  the  be  verifledb  j 

form  specified  in  the  schedule  hereunto  annexed  (A.  No.  2.) ;  and  affldarit  in 

such  affidavit  shall  be  sworn  in  like  manner  as  affidavits  in  matters  of  ^f  JP*™  "^^ 

bankruptcy  may  be  sworn  by  any  law  now  in  force  relating  to  bank-  ^ 

rupts,  and  shall  be  annexed  to  such  petition  at  the  time  of  filing  the  p^^J^*  ^  *' 

same ;  and  if  such  petition  and  affidavit  shall  not  be  in  the  form  here-  .,  .  *      .  . 

in  prescribed  such  petition  shall  be  dismissed.  ^•to^in 

London,  lee 
17  Tict.  c.  16,  p4}te, 

III.  And  be  it  enacted.  That  the  commissioner  authorised  to  act  Forthwith 

in  the  matter  of  such  petition  shall  forthwith,  after  such  petition  shall  *^'  ^^^°?  o^ 

have  been  filed,  cause  notice  of  the  filing  of  such  petition  to  be  given  ^^^f^^^u^ 
•  L  ^x.  •    •  I.  11    J.    ^    ^     At  j«^       notice  to  De 

in  such  manner  as  the  commissioner  shall  direct,  to  the  creditors  givm  to  era- 
named  in  the  schedule  of  the  petitioner,  and   resident  within  the  dtton  and 
United  Kingdom,  and  whose  debts  respectively  shall  amount  to  the  fu^^^Q  ^"^/^ 
sum  of  five  pounds,  and  to  be  inserted  in  the  London  Oazettt  and  in  ^c.,  a^\  ^* 
some  newspaper  or  newspapers  circulating  within  the  county  wherein  public  sitting 
the  petitioner  shall  reside,  and  shall  thereby  appoint  a  public  sitting  of  of  the  court 
the  court  whenever  the  commissioner  shall  think  fit  for  the  first  exami-  S^e'^^nl^ 
nation  of  the  petitioner ;  and  the  commissioner  may  adjourn  such  tion  of  peti- 
sitting  from  time  to  time,  and  allow  the  petitioner  to  amend  his  sche-  tioner  and 
dule  and  correct  any  mis-sutement  therein,  at  the  discretion  of  the  ^^^^^^  ^^  ^^^ 
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diton*  asiis-  rommisflioner,  and  the  choice  of  the  creditora'  anigiiee  shall  take  place 
n«e.  at  snch  sitting,  or  any  adjournment  thereof,  and  shall  be  made  hy  the 

Rvie,  7, 1841,  majority  in  number  and  Talue  of  the  creditors  who  may  attend,  by 
i^'Sf  fc'ai,  tl>«™se*v««  or  their  attomies  duly  authorised  by  letters  of  attorney  in 
po9t.  that  behalf  before  the  commissioner  on  such  day ;  provided  that  the 

CommiMion-  commissioner  shall  have  power  to  reject  any  person  so  chosen  who  shill 
«>r  mar  reject  appear  to  him  nnfit  to  be  such  assifnee  as  aforesaid,  or  to  remove  iny 
or  If  more  the  assignee  ;  and  upon  such  rejection  or  removal  a  new  choice  of  another 
Sot*n.*^        assignee  shall  be  made  in  like  manner. 

Property  of        IV.  And  be  it  enacted.  That  the  property  of  the  petitioner  shall,  for 

petitioner  to  the  purposes  of  the  said  recited  act  and  of  this  act,  rest  in  the  assgnee 

vett  in  Msig.  ^^  assignees  for  the  time  being,  by  virtue  of  the  appointment  of  lach 
nee»  for  the  "  .  ,  l  i-iivj^^4.^w« 

time  by  virtue  ^SBiSD^e  or  assignees ;  and  every  such  assignee  shall  be  deemed  to  oe 

of  the  ap-  an  officer  of  the  court  in  which  the  petition  shall  be  filed,  and  shall  be 
pointment  a),  liable  as  such  to  the  control  thereof:  provided  always,  that  the  pro- 
perty of  the  petitioner  shall  in  every  case  be  possessed  and  reccvcd  by 
the  official  assignee  alone,  save  where  it  shall  be  otherwise  directed  by 
the  commissioner  ;  provided  also,  that  it  shall  be  lawful  for  the  \mA 
Chancellor,  or  the  judges  and  commissioners  of  the  court  of  bsnk- 
mptcy  in  London,  or  the  majority  of  them,  if  authorised  so  to  do  by 
the  Lord  Chancellor,  from  time  to  time  to  make  snch  orders,  rules,  snd 
regulations  for  the  security  of  the  property  of  the  petitioner,  as  he  or 
they  may  judge  reasonable  and  proper. 

I'pon  petition  V.  And  be  it  enacted.  That  npon  audi  petition  being  filed  the  oon- 
beinfr  flied,  missioner  shall  possess  the  like  power  and  authority  touching  the 
^J'l^J^*'  seizure  of  the  property  of  such  petitioner  (except  as  herein  otherwise 
like  power  for  directed),  and  also  to  compel  the  attendance  of  and  to  examine  such 
seixnre  of  the  petitioner  and  his  wife  and  every  person  known  or  suspected  to  have 
P/^P^7.  ^  any  of  the  property  of  such  petitioner  in  his  possession,  or  who  is  sup- 
and'Sie  eS?'  posed  to  be  indebted  to  such  petitioner,  and  every  person  whom  the 
mination  of  commissioner  belieres  capable  of  giving  any  informatioii  ooncemiog 
him  and  other  the  person,  trade,  business,  or  calling,  dealings,  or  property  of  such 
tankraptc  ^^  P^^^oner,  or  any  information  material  to  the  full  disclosure  of  the 
J.  .  / 1  Zu  ^^^'^S*  ^^  B^ch  petitioner,  and  to  enforce  both  obedience  to  such  exsmi- 
pott!  nation,  and  the  production  of  books,  deeds,  papers,  writings,  snd  other 

documents,  as  by  any  law  now  in  force  relating  to  bankrupts  are  pos- 
sessed by  the  several  courts  authorised  to  act  in  the  prosecution  of  fists 
in  bankruptcy  touching  the  seixure  of  property  and  the  examinatioD  of 
any  bankrupt  or  other  person  under  a  fiat  in  bankruptcy. 

Any  primncr  VI.  And  be  it  declared  and  enacted,  Tliat  any  prisoner  in  exeoition 

in  execution  upon  any  judgment  obtained  in  any  action  for  the  recovery  of  any  debt, 

n^"  in  im  ^^^^  ^^^  being  a  trader  within  the  meaning  of  the  statutes  relating  to 

action  for  bankrupts,  or  being  a  trader  within  the  meaning  of  the  said  statutes 

debt,  not  he-  owing  debts  amounting  on  the  whole  to  less  than  Uiree  hundred  pounds, 

*°\einff***''  ™*^  ^  *  petitioner  for  protection  from  process ;  and  every  such  peti- 

tnul»whoM  ^oner  to  whom  an  interim  order  for  protection  shall  have  been  given 

debts  are  leM  ahall  not  only  be  protected  from  process,  as  provided  by  the  said  recited 

than  300^^  act,  but  also  from  being  detained  in  prison  in  execution  upon  any  jndg- 

tion  be  m^'  ™®°^  obtained  in  any  action  for  the  recovery  of  any  debt  mentioned  in 

tected  fhnn  lus  schedule ;  and  if  any  such  petitioner,  being  a  prisoner  in  execatioD, 

proceM  and  shall  be  detained  in  prison  in  execution  upon  any  such  judgment,  it 

dT^nnl'te  ^^  ^  lawful  for  the  commiasioner  to  order  any  officer  who  shall  hare 

prison  for  any  '^^^^  petitioner  in  custody  by  virtue  of  such  execution  to  dischsrge 

debt  men-  snch  petitioner  out  of  custody  ss  to  such  execution  without  exscting 

tioned  in  hii  any  fee,  and  such  officer  shall  hereby  be  indemnified  for  so  doing;  and 
•ehedole;  and  '  ** 

(a)  Bee  sect.  79,  po$tf  an  to  what  property  it  here  referred  to. 
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no  sheriff,  gaoler,  or  other  person  whatsoever  shall  be  liable  to  any  ifrodptalned, 
action  as  for  the  escape  of  any  such  prisoner  by  reason  of  such  his  dis-  comnijKsiuner 
charge ;  and  such  petitioner  so  discharged  shall  be  protected  by  his  V?"-[  ^"'*^^  ^^ 
interim  order  from  all  process  for  such  time  as  the  commissioner  shall   *^  *'^^®" 
by  such  interim  order  or  any  renewal  thereof  think  fit  to  appoint,  until  ^"'7'i844* 
the  making  of  the  final  order  for  protection,  in  the  same  manner  as  if  „'  * 

such  petitioner  had  not  been  a  prisoner  in  execution  ;  provided  always,  12''^*?. '  * 
that  after  the  time  allowed  by  any  such  interim  order  or  any  renewal 
thereof  (as  the  case  may  be)  shall  have  elapsed,  such  petitioner  shall 
not  by  such  discharge  be  protected  from  being  again  taken  in  execution 
upon  such  judgment,  but  such  judgment  shall  remain  in  full  force  and 
efiect  notwithstanding  such  discharge. 

VII.  And  be  it  enacted,  That  whenever  any  such  petitioner  is  a  if  petitioner 
prisoner  under  any  process,  attachment,  execution,  commitment,  or  ^  >n  custody, 
sentence,  and  is  not  entitled  to  his  discharge  in  manner  aforesaid,  the  f-lfJ^tn  be^"" 
commissioner  may,  by  warrant  under  his  hand  directed  to  the  person  di^char^'ed, 
in  whose  custody  such  petitioner  is  confined,  cause  such  petitioner  to  he  nmy  be 
be  brought  before  him  for  examination  at  any  sitting  of  the  court,  bronphiupby 
either  public  or  private,  and  the  expense  of  bringing  such  jietitioner  ^'*"^°'' 
shall  be  paid  out  of  his  estate,  and  such  person  shall  be  indemnified  ^^''J'h  1<^ 
by  the  warrant  of  the  commissioner  for  bringing  up  such  petitioner.      ^* ' 

VIII.  And  be  it  enacted,  That  if  any  petitioner  for  protection  from  m  case  of 
process  shall  die  after  the  filing  of  his  petition,  the  commissioner  may  (le^th  of  pe* 
proceed  in  the  matter  of  such  petition,  for  the  discovery  and  distri-  ^*^*'^**®'* 
bution  of  his  property,  as  he  might  have  done  if  the  petitioner  were 

living. 

IX.  And  be  it  enacted.  That  the  wearing  apparel,  bedding,  and  wearin?  ap- 
other  necessaries  of  the  petitioner  and  his  family,  and  the  working  parei,  b(Hi- 
tools  and  implements  of  the  petitioner,  not  exceeding  in  the  whole  the  ii'"fr.^i"*t'n? 
value  of  twenty  pounds,  may  be  excepted  by  the  petitioner  in  his  ^^^^  v'uiue'of 
petition  from  the  operation  of  the  said  recited  act  and  of  this  act,  and  20/.  excepted 
in  such  case  shall  be  altogether  excluded  from  the  operation  of  the  said  from  the 
acts :  provided  always,  that  such  excepted  articles  with  the  values  jj*^"^!**" 
thereof  respectively,  to  be  ascertained  and  appraised,  if  the  commis- 
sioner shall  think  fit,  in  such  manner  as  he  shall  direct,  be  fully  and 

truly  described  by  the  petitioner  in  his  schedule,  but  otherwise  the 
exception  thereof  shall  be  of  no  force  as  to  any  part  of  the  same. 

X.  And  be  it  enacted.  That  until  an  assignee  shall  be  chosen  by  the  official  ac- 
creditors of  any  petitioner  for  protection   from  process   the  official  sisrnee  may 
assiginee  nominated  by  the  commissioner  upon  the  filing  of  the  petition  JJfJ^^*'  ^^*" 
of  such  petitioner  shall  be  enabled  to  act,  and  shall  be  deemed  to  be,  gi^nee  ap« 
to  all  intents  and  purposes,  a  sole  assignee  of  the  property  of  such  pointed,  may 
petitioner,  and,  if  the  commissioner  shall  so  order,  may  sell  or  other-  ^^^  ^'\e  P"*- 
wise  dispose  of  such  property  or  any  part  thereof,  and  make  such  miM^oner*»' 
allowance  out  of  the  property  of  such  petitioner  for  the  support  of  order,  and 
himself  and  his  family  as  the  commissioner  shall  direct ;  and  the  pro-  make  aiiow- 
perty  vested  in  any  official  assignee  alone  or  jointly  with  any  assignee  ^V^  '^  P^ 
chosen  by  creditors  under  the  said  recited  act,  this  act,  or  either  of  j^i^  support. 
them,  shall  not  remain  in  such  official  assignee  alone,  or  jointly  with  prop^,.t. 
such  assignee  chosen  by  creditors,  if  such  official  assignee  thall  resign  vested  in  offi- 
or  be  removed  from  his  office,  nor  in  the  heirs,  executors,  or  ad-  cial  aul^ee 
ministrators  of  such  official  assignee,  nor  in  the  surviving  assignee  ^  K^  ^^  ^^ 
alone,  in  cise  of  the  death  of  such  official  assignee,  but  all  such '"^^*'^'' 
property  thall  in  every  such  case  go  to  and  be  vested  in  the  succeaior  ^'^«  ^i}^^^ 
in  office  of  such  official  assignee  alone,  or  jointly  with  the  assignee  jtost?*     ' 
chosen  by  the  creditors  (if  any),  as  the  case  may  be ;  and  whenever 
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If  petition 
diflniised,  all 
act*  there* 
tofore  done 
■ccording  to 
the  act  to 
be  fnodand 
TftUd. 


Asaigneet 
toMj  execute 
powers  which 
the  petitioner 
might  hmre 
executed  for 
his  own 
benefit. 


Where  lease 
nccepud  bj 
aMigneea,  the 
petitioner  not 
liable  for  the 
rent 


Assignees  not 
determining 
whether  to 
accept  the 
lease,  the 
lessor  majr 
npply  to  the 
court. 


Assignees 
may  sue  In 
their  own 
names; 


may  make 
composition 
for  debts ; 


may  submit 
dltferences  to 
arbttration. 

Proviso  for 
consent  of 
creditors  to 
compositions 


any  nieh  petition  tball  have  been  or  shall  be  dismined  all  nks  and 
dispositiona  of  property,  and  paymenti  duly  made,  and  all  other  acts 
theretofore  done  by  any  assignee,  or  any  person  or  persons  actio; 
under  his  anthority,  or  by  any  messenger  or  other  person  under  the 
authority  of  the  commissioner,  aooording  to  the  provisioBs  of  the  said 
recited  act  and  of  this  act  or  either  of  them,  shall  be  good  and  Talid, 
but  the  property  of  the  petitioner  shall  otherwise  in  sndi  case  rerett 
in  such  petitioner ;  proTided,  however,  that  no  action  or  suit  shall  be 
prosecuted  or  commenced  against  such  assignee*  messenger,  or  other 
person  or  persons  acting  as  foresaid,  except  to  recover  any  propertf 
of  such  petitioner  detained  after  an  order  made  by  the  eommisnoner 
for  the  delivery  thereof,  and  demand  made  thereupon. 

XI.  And  be  it  enacted,  That  all  powers  vested  in  any  petitioner  for 
protection  from  process,  whose  estate  shall,  under  the  provisions  of  the 
said  recited  act,  of  this  act,  or  of  either  of  them,  have  been  vested  in 
an  assignee  or  assignees,  which  such  petitioner  might  Iqpdly  execate 
for  his  own  benefit  (except  the  right  of  nomination  to  any  vacant  code- 
sisstical  benefice),  shall  be  hereby  vested  in  such  assignee  or  aasigiiees, 
to  be  by  such  assignee  or  assignees  executed  for  the  benefit  of  the 
creditors  of  such  petitioner  under  this  act  in  such  manner  as  such  peti* 
tioner  might  have  executed  the  same. 

XII.  And  be  it  enacted.  That  in  all  cases  in  which  any  such  peti- 
tioner shall  be  entitled  to  any  lease  or  agreement  for  a  lease,  and  bii 
assignee  or  assignees  shall  accept  the  same,  and  the  benefit  thereof,  is 
part  of  such  petitioner's  property,  the  said  petitioner  shall  not  be  liable 
to  pay  any  rent  accruing  after  the  filing  of  his  petition,  nor  be  in  soy 
manner  sued  after  such  acceptance,  in  respect  of  any  sulwequent  noa* 
observance  or  nonperformance  of  the  conditions,  covenants,  or  agree- 
ments therein  contained :  provided  that  in  all  such  cases  as  aforessid 
it  shall  be  lawful  for  the  lessor  or  person  agreeing  to  make  such  ksse, 
his  heirs,  executors,  administrators,  or  assigns,  if  the  said  assignee  or 
assignees  shall  decline,  upon  hb  or  their  bieing  required  so  to  do,  to 
determine  whether  he  or  they  will  or  will  not  accept  such  lease  or 
agreement  for  a  lease,  to  apply  to  the  commissioner,  praying  that  be 
or  they  may  either  so  accept  the  same,  or  deliver  up  such  lease  or 
agreement  for  a  lease,  and  the  possession  of  the  premises  demised  or 
intended  to  be  demised ;  and  the  commissioner  shall  thereupon  make 
such  order  as  in  all  the  circumstances  of  the  case  ahall  seem  meet  and 
just,  and  such  order  shall  be  binding  on  all  parties. 

XIII.  And  be  it  enacted.  That  it  shall  be  lawful  for  the  assignee  or 
assignees  of  any  such  petitioner,  and  such  assignee  or  assignees  shall 
be  hereby  empowered  to  sue,  from  time  to  time  as  there  may  be  occa- 
sion, in  his  or  their  own  name  or  names,  for  the  recovery,  obtaining, 
and  enforcing  of  any  property  or  rights  of  such  petitioner,  but  in  trust 
for  the  benefit  of  the  creditors  of  such  petitioner,  according  to  the  pro- 
visions of  the  said  recited  act  and  this  act,  and  to  give  such  discharge 
and  discbarges  to  any  person  or  persons  who  shall  be  respectively  in- 
debted to  such  petitioner  as  may  be  requisite ;  and  to  make  composi- 
tions with  sny  debtors  or  accountants  to  sudi  petitioner,  where  the 
same  shall  appear  necessary,  and  to  take  such  reasonable  part  of  any 
such  debts  us  can  upon  such  composition  be  gotten  in  full  discharge  of 
such  debts  and  accounts ;  and  to  submit  to  arbitration  any  difference 
or  dispute  between  such  assignee  or  assignees  and  any  person  or  per- 
sons tor  or  on  account  or  by  reason  of  any  matter,  cause,  or  thing 
relating  to  the  property  of  such  petitioner:  provided  nevertheless, 
that  no  such  composition,  or  submission  to  arbitration,  shall  be  made, 
nor  any  suit  in  equity  be  commenced,  by  any  such  assignee  or  as- 
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slgnees,  withoat  the  consent  in  writing  of  the  major  part  in  Talae  of  and  arbttra. 
the  creditors  of  sach  petitioner,  who  shall  meet  together  pursaant  to  a  ^iota, 
'  notice  of  sach  meeting,  to  be  published  at  least  fourteen  days  before 
such  meeting  in  the  London  Gazette,  and  also  in  some  newspaper 
nsually  circuited  in  the  neighbourhood  of  the  place  where  such  peti- 
tioner had  his  last  usual  residence  before  the  filing  of  his  petition,  nor 
withoat  the  approbation  of  the  commissioner. 

XIV.  And  be  it  enacted,  That  in  all  matters  wherein  creditors  shall  Creditors  to 
▼ote,  or  wherein  the  assent  or  dissent  of  creditors  shall  be  exercised  in  J^^^  ^^J^' 
pursuance  of  or  in  carrying  into  effect  the  said  recited  act  or  this  act,  d^\oth^^^ 
every  creditor  shall  be  accounted  such  in  respect  of  such  amount  only  ou  an  account 
as  upon  an  account  fairly  stated  between  the  parties,  after  allowing  the  foir^r  stated. 
Talue  of  mortgaged  property,  and  other  such  sTailable  securities  and 
liens,  shall  appear  to  be  the  balance  due ;  and  that  all  disputes  arising 
in  such  matters  concerning  any  such  amount  shall,  upon  application 
duly  made  in  that  behalf,  be  examined  into  by  the  commissioner,  who 
shall  have  power  to  'determine  the  same,  and,  if  it  seem  fit,  to  refer 
the  examination  thereof  to  an  officer  of  the  said  court :  provided 
idways,  that  the  amount  in  respect  of  which  any  such  creditor  shall 
▼ote  in  any  such  matter  shall  not  be  conclusive  of  the  amount  of  his 
or  her  debt  for  any  ulterior  purposes,  in  pursuance  of  the  provisions  of 
this  act 

XY.  And  be  it  enacted.  That  if  any  such  petitioner  shall  at  the  Where  the 
time  of  filing  his  petition,  or  at  any  time  before  such  petitioner  shall  P!^*^^^'j'' 
become  entiUed  to  his  final  order  accordiDg  to  this  act,  have  any  entitled  to^ 
government  stocks,  fands,  or  annuities,  or  any  of  the  stock  or  shares  stock,  the 
of  or  in  any  public  company,  either  in  England,  Scotland,  or  Ireland,  commissioner 
standing  in  his  own  name  in  his  own  right,  it  shall  be  lawful  for  the  ^^^^  ^  ' 
commissioner,  whenever  he  shall  deem  fit  so  to  do,  to  order  all  per- 
sons whose  act  or  consent  is  thereto  necessary  to  transfer  the  same 
into  the  name  of  such  assignee  or  assignees  as  aforesaid;  and  all 
such  persons  whose  act  or  consent  is  so  necessary  as  aforesaid  shall  be 
hereby  indemnified  for  all  things  done  or  permitted  pursuant  to  such 
order. 

XVI.  And  be  it  enacted,  That  whenever  any  assignee  shall  die,  Suits  not  to 
resign,  or  be  removed,  or  a  new  assignee  shall  be  duly  appointed,  no  |f  ^^!^  ^^ 
action  at  law  or  suit  in  equity  shall  be  thereby  abated,  but  the  court  in  nmorai  of  ^ 
which  any  action  or  suit  is  depending  may,  upon  the  suggestion  of  assignees. 
such  death,  resignation,  or  removal,  and  new  appointment  (if  any), 

allow  the  name  or  names  of  the  surviving  or  new  assignee  to  be  sub- 
stituted in  the  place  of  the  former,  and  such  action  or  suit  shall  be 
prosecuted  in  the  name  or  names  of  the  said  surviving  or  new  as- 
signee, in  the  same  manner  as  if  he  had  originally  commenced  the 
same. 

XVII.  And  be  it  enacted,  That  if  any  petitioner  for  protection  from  Goods  io 

process  shall,  at  the  time  of  filing  his  petition,  by  the  consent  and  per*  ^^J^^^^^^Jii 

mission  of  the  true  owner  thereof,  have  in  his  possession,  order,  or  ^fuon'of  ^ 

disposition  any  goods  or  chattels  whereof  such  petitioner  was  re-  petitioner, 

puted  owner,  or  whereof  he  had  taken  upon  him  the  sale,  alteration,  whereof  he 

or  disposition  as  owner,  the  same  shall  be  deemed  to  be  the  property  !![!!.!!^!!!yL 
»       L       ^^  *.u  ..j'^L  •  V  ^r      i  owner,  to  l>e 

of  such  petitioner,  so  as  to  become  vested  in  the  assignee  or  assignees  deemed  his 
for  the  time  being  of  the  estate  and  effects  of  such  petitioner;  pro-  property. 
Tided  that  no  trmnsfier  of  assignment  of  any  ship  or  vessel,  or  any 
share  thereof,  made  as  a  security  for  any  debt  or  debts,  either  by  way 
of  mortgage  or  assignment,  duly  registered  according  to  the  provisions 
of  an  act  made  in  the  session  of  parliament  held  in  the  third  and 
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fourth  years  of  the  reig:n  of  his  late  Majesty  King  William  the  Fourth, 
s  ft  4  Will.  4,  intitulol  **  An  Act  for  the  reg;istering  of  British  Vessels/'  shall  be  in- 
c.  i5.  validated  or  affected  by  reason  of  snch  possession,  order,  or  dispotitioa 

of  the  same  as  aforeiaid. 


Distress  not 
to  be  avail- 


XVIII.  And  be  it  enacted.  That  no  distress  for  rent  made  and 
levied,  after  the  filing  of  any  petition  for  protection  from  process,  upon 
thin  o^  ™°™  the  goods  or  effects  of  the  petitioner,  shall  be  aTailable  for  more  than 
year's  r«nt.  ^^^  year's  rent  accrued  prior  to  the  filiog  of  such  petition,  but  that 
the  landlord  or  party  to  whom  the  rent  shall  be  due  shall  and  may  be 
a  creditor  for  the  overplus  of  the  rent  due,  and  for  which  the  distress 
shall  not  be  available,  and  entitled  to  all  the  provisions  made  for 
creditors  by  the  said  recited  act  or  by  this  act. 


Voltmtftry 
preference 
fraudulent 
and  Toid  as 
against  assig- 
nees. 


Proviso. 


XIX.  And  be  it  enacted,  That  if  the  petitioner  shall,  before  or  after 
the  filing  of  his  petition,  in  contemplation  of  his  becoming  insolvent, 
or  being  in  insolvent  circumstances,  voluntarily  convey,  assign,  transfer, 
charge,  deliver,  or  make  over  any  estate,  real  or  personal,  security  for 
money,  bond,  bill,  note,  money,  goods,  or  effects  whatsoever,  to  any 
creditor  or  creditors,  or  to  any  person  or  persons,  in  trust  for  or  to  or 
for  the  use,  benefit,  or  advantage  of  any  creditor  or  creditors,  or  to  any 
person  who  is  or  -may  be  liable  as  surety  for  snch  petitioner,  every 
such  conveyance,  assignment,  transfer,  charge,  delivery,  and  making 
over  shall  be  deemed  fraudulent  and  void  as  against  any  assignee  or 
assignees  of  the  estate  and  effects  of  such  petitioner  appointed  under 
the  provisions  of  the  said  recited  act  and  of  this  act,  or  of  either  of 
them :  provided  always,  that  no  such  conveyance,  assignment,  transfer, 
charge,  delivery,  or  making  over  shall  be  so  deemed  fraudulent  and 
void  if  made  at  any  time  prior  to  three  months  before  the  filing  of  the 
petition,  and  not  with  the  view  or  intention,  by  the  party  so  conveying, 
assigning,  transferring,  charging,  delivering,  or  making  over,  of  pcti-* 
tioning  the  court  for  protection  from  process. 

Provisioni  of      XX.  And  be  it  enacted,  That  the  prorisions  of  an  act  passed  in  the 
30eo.4,c.39,  ^^^f^  j^g^  ^f  the  reign  of  his  late  Majesty  King  George  the  Fourth, 
thi*MBufn(^  intituled  "  An  Act  for  preventing  Frauds  upon  Creditors  by  secret 
of  insolvent    Warrants  of  Attorney  to  confess  Jugdment,"   shall  extend  to  the 
petitioners,     assignee  or  assignees  of  every  petitioner  for  protection  from  proceaa 
whose  estate  shall,  after  the  expiration  of  twenty-one  days  next  after 
his  execution  of  such  warrant  of  attorney,  or  giving  of  such  cognovit 
actionem  as  therein  mentioned,  be  vested  in  an  assignee  or  asai^ 
nees  under  the  provisions  of  the  said  recited  act  and  of  this  act  or 
of  either  of  them,  as  if  the  said  act  so  intituled  as  aforesaid  had  been 
expressly  herein  enacted;  and  every  such  warrant  of  attorney,  and 
judgment  and  execution  thereon,  and  every  such  cognovit  actionem, 
and  judgment  entered  up  thereon,  and  execution  taken  out  on  su^ 
judgment  as  are  declared  by  the  said  last-mentioned  act  to  be  fraudu- 
lent and  void  against  the  assignees  mentioned  therein,  shall  be  deemed 
equally  fraudulent  and  void  against  the  assignee  or  asignees  of  the  estate 
of  such  petitioner,  and  such  assignee  or  assignees  shall  be  entitled  to 
recover  back  and  receive,  for  the  use  of  the  creditors  of  such  peti- 
tioner, all  the  monies  levied  and  effects  seized  under  or  by  virtue  of 
any  such  judgment  or  execution. 


Warrant  of 
attomej  and 
cognovit  octi- 
onem  not  to 
be  acted  upon 
aipiinst  pro- 
perty of  insol- 
vent peti- 


XXI.  And  be  it  enacted.  That  in  all  cases  where  any  petitioner  for 
protection  from  process,  whose  estate  shall  have  been  vetted  in  an 
assignee  or  assignees  under  the  provisions  of  the  said  recited  act  and 
of  this  act  or  of  either  of  them,  shall  have  executed  any  warrant  of 
attorney  to  confess  judgment,  or  shall  have  given  any  cognovit  actionem 
or  bill  of  sale,  whether  for  a  valuable  consideration  or  otherwise,  no 
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person  shall,  after  the  filing  of  the  petition  of  such  petitioner,  a^ail  tioner  after 
himself  of  any  execation  issued  or  to  be  issued  upon  any  judgment  ob-  ^.^^"K  lii>  P«ti- 
tained  or  to  be  obtained  upon  such  warrant  of  attorney  or  cognovit  *^°' 
actionem,  either  by  seizure  and  sale  of  the  property  of  such  petitioner 
or  any  part  thereof,  or  by  sale  of  such  property  theretofore  seized,  or 
any  part  thereof,  or  »Yail  himself  of  such  bill  of  sale,  but  that  any  per- 
son or  persons  to  whom  any  sum  or  sums  of  money  shall  be  due  in 
respect  of  any  such  warrant  of  attorney  or  cognovit  actionem,  or  of 
such  bill  of  sale,  shall  and  may  be  a  creditor  or  creditors  for  the  same 
under  the  said  recited  act  and  this  act. 

XXI  J.  And  be  it  enacted.  That  the  final  order  to  be  made  under  Final  order  to 
the  provisions  of  the  said  act  as  amended  by  this  act  shall  protect  the  P'^'^t  ^^^ 
person  of  the  petitioner  from  being  taken  or  detained  under  any  pro-  ^(uioQer   ^ 
cess  whatever  in  the  cases  hereinafter  mentioned ;  (that  is  to  sa^,)  from  proceta 
from  all  process  in  respect  of  the  several  debts  and  sums  of  money  due  ^^  respect  of 
or  claimed  to  be  due  at  the  time  of  filing  the  petition  from  such  peti-  ^u^s  here£ 
tioner  to  the  several  persons  named  in  his  schedule  as  creditors,  or  particularly 
as  claiming  to  be  creditors  for  the  same  respectively,  or  for  which  such  mentioned. 
persona  shall  have  given  credit  to  such  petitioner  before  the  time  of  Rule,  n, 
filing  such  petition,  and  which  were  not  then  payable,  or  in  respect  of  ^^*^tPo*t^ 
the  claims  of  any  other  persons  not  known  to  such  petitioner  at  the 
time  of  making  the  final  order,  who  maybe  indorsees  or  holders  of  any 
negotiable  securities  set  forth  in  such  schedule :  provided  always,  that  Specification 
every  such  final  order  may  be  made  without  specifying  therein  any  of  debta,  &c. 
auch  debt  or  debts,  or  sum  or  sums  of  money,  or  claims  as  aforesaid,  {jf^j^y^lj^y 
or  naming  therein  any  such  creditor  or  creditors  at  aforesaid ;  and  * 

such  final  order  shall  be  in  the  form  specified  in  Schedule  (A.  No.  3.)    Form,  %7, 

p09t. 

XXIII.  And  be  it  enacted,  That  if  any  such  petitioner,  being  a  if  pnsoocrbe 
prisoner  in  execution  at  the  time  of  filing  his  petition,  shall  be  detained  detained  for 
in  prison  for  any  debt  or  daim  in  respect  of  which  he  is  protected  JSp«5*S 
from  process  by  his  final  order,  it  shall  be  lawful  for  the  commissioner  which  he  is 
to  order  any  officer  who  shall  have  such  petitioner  in  custody  by  virtue  protected 

of  such  execution  to  discharge  such  petitioner  without  exacting  any  ^^'^Iffi^lf/ 
fee ;  and  sodi  officer  shall  be  hereby  indemnified  for  so  doing.  diMhargef 

Form,  3(^ 

p09t. 

XXIV.  Provided  always,  and  be  it  enacted,  That  if  on  the  day  of  if  {t  appear  to 
the  first  examination  of  the  petitioner,  or  at  any  adjournment  thereof,  commiarioner 
it  shall  appear  to  the  commissioner  that  the  debts  of  the  petitioner,  or  ^^  ^l^^h 
any  of  them,  were  contracted  by  any  manner  of  fraud  or  breach  of  MtUioner 
trust,  or  by  any  prosecution  whereby  he  had  been  convicted  of  any  were  coo- 
offence,  or  without  having  at  the  time  a  reasonable  or  probable  expecta-  tracted  by 
tion  of  being  able  to  pay  such  debt  or  debts,  or  that  such  debts,  or  any  k^t!|ld?of 

of  them,  were  contracted  by  reason  of  any  judgment  in  any  proceeding  tmut,  kc.,  no 
for  breach  of  the  revenue  laws,  or  in  any  action  for  breach  of  promise  day  to  be 
of  marriage,  seduction,  criminal  conversation,  libel,  slander,  assault,  "J^f^'^^'j^ 
battery,  malicious  arrest,  malicious  suing  out  a  fiat  of  bankruptcy,  or  ^^^  onler^fbr 
malicious  trespass,  or  that  the  petitioner  has  parted  with  any  of  his  protection ; 
property  since  the  presenting  of  his  petition,  the  commissioner  shall  but  if  other- 
not  be  authorised  in  any  such  case  to  name  any  day  for  making  such  ^^*^^^ 
final  order,  or  to  renew  such  interim  order;  and  in  every  su<£  case  J^obligiTenl 
wherein  any  such  petitioner  shall  have  been  a  prisoner  in  execution  jp^^.^.  ^ 
and  discharged  out  of  custody  by  order  of  the  commissioner  under  the  pMt» 
provision  herein  in  that  behalf  contained,  such  petitioner  shall  be 
remanded  by  an  order  of  the  eommissioner  to  his  former  custody ;  but  Form,  2I» 
if  none  of  the  matters  aforesaid  shall  so  appear,  and  the  commissioner  P*^' 
shall  be  satisfied  that  the  petittoner  has  made  a  full  discovery  of  his 
€state»  effects,  debts,  and  credits,  it  shall  then  be  lawful  for  the  com- 
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Sums  payable 
by  way  of 
annuity  to  be 
deemed  debts, 
and  the  annu- 
itants to  be 
creditors  for 
the  value 
thereof. 


missioner  to  caose  notice  to  be  given  that  on  a  certain  day,  to  be  named 
therein,  he  will  proceed  to  make  such  final  order,  unless  caose  be  shown 
to  the  contrary. 

XXV.  And  be  it  enacted.  That  every-  sum  of  money  whidi  shall  be 
payable  by  way  of  annnity  or  otherwise,  at  any  future  time  or  times, 
by  virtue  of  any  bond,  covenant,  or  other  securities  of  any  nature  what- 
soever, shall  be  deemed  and  taken  to  be  debts  within  the  meaning  of 
the  said  recited  act  and  of  this  act :  provided  always,  that  every  person 
who  would  be  a  creditor  of  any  petitioner  for  protection  from  process 
for  such  sum  or  sums  of  money,  if  the  same  were  presently  due,  sluiU 
be  admissible  as  a  creditor  of  such  petitioner  for  the  valne»  and  no 
more,  of  such  sum  or  sums  of  money  so  payable  as  aforesaid,  which 
value  the  commissioner  authorised  to  act  in  the  matter  of  the  petition 
shall,  upon  application  at  any  time  made  in  that  behalf,  ascertain^ 
regard  being  had  to  the  original  price  given  for  soch  sum  or  sums  of 
money,  deducting  therefrom  such  diminution  in  the  value  thereof  as 
shall  have  been  caused  by  the  lapse  of  time  since  the  grant  thereof  to 
the  time  of  filing  such  petition ;  and  such  creditor  shall  be  entitled 
in  respect  of  such  value  to  the  benefit  of  all  the  provisions  made  for 
creditors  by  ithe  said  recited  act  or  by  this  act,  without  prqndioe 
nevertheless  to  the  respective  securities  of  such  creditor,  excepting  as 
respects  the  effect  of  the  final  order  which  shall  be  obtained  by  such 
petitioner  under  the  provisions  of  the  said  recited  act  and  of  this  act. 

XXVI.  Provided  always,  and  be  it  enacted.  That  the  final  order  for 
protection  from  process  shall  and  may  extend  to  all  process  issuing 
from  any  court  for  any  contempt  of  court,  ecclesiastical  or  dvil,  for 
nonpayment  of  money  or  of  costs  or  expenses  in  any  such  court ;  and 
that  in  such  case  such  final  order  shall  be  deemed  to  extend  also  to  all 
costs  which  the  petitioner  would  be  liable  to  pay  in  consequence  or  by 
reason  of  such  contempt,  or  on  purging  the  same ;  and  that  every  final 
order  as  to  any  debt  or  damages  of  any  creditor  of  the  petitioner  shall 
be  deemed  to  extend  also  to  all  costs  incurred  by  such  creditor  before 
the  filing  of  the  petitioner's  schedule  in  any  action  or  suit  brought  by 
such  creditor  against  the  petitioner  for  the  recovery  of  the  same  ;  and 
that  all  persons  as  to  whose  demsnds  for  any  such  costs,  money,  or 
expenses  as  aforesaid  the  final  order  obtained  by  the  petitioner  shall 
be  adjudged  to  extend  shall  be  deemed  and  taken  to  be  creditors  of 
such  petitioner  in  respect  thereof,  and  entitled  to  the  benefit  of  all  the 
provisions  made  for  creditors  by  the  said  recited  act  or  by  this  act  r 
subject  nevertheless  to  such  ascertaining  of  the  amount  of  the  said 
demands  as  may  be  had  by  taxation  or  otherwise,  and  to  sndi  exami- 
nation thereof  as  is  herein  provided  in  respect  of  all  claims  to  a  dividend 
of  such  petitioner's  estate  and  effects. 

Adjournment      XXVII.  And  be  it  enacted.  That  it  shall  be  lawful  for  the  commis- 
of  coDsidera-  gioner,  at  the  time  appointed  for  making  the  final  order  for  protection 

from  process,  or  at  any  adjournment  thereof,  to  a4Jonm  the  considei 

tion  of  such  final  order  me  die. 


Tlnal  order 
may  extend  to 
process  for 
contempt  In 
sonpaytnent 
of  money,  and 
to  costs  in- 
curred by 
creditor,  but 
•ut^ject  to 
taxation. 

Form,  27, 
pott. 


tion  of  final 
order. 


If  final  order 
refused,  or 
adjourned 
sine  die,  the 
court,  after 
the  lapse  of 
such  time  as 
it  thinks  just, 
havinf^  regard 
to  the  insol- 
vency and 
the  conduct 


XXVIII.  And  be  it  enacted,  That  if  for  any  of  the  causes  in  that 
behalf  aforesaid,  no  day  be  named  for  making  the  final  order,  or  if  ih» 
consideration  of  such  final  order  be  adjourned  rine  die,  or  such  final 
order  be  refused,  the  commissioner  shall  have  the  power,  after  the 
expiration  of  such  time  subsequent  to  the  filing  of  the  petition  ma, 
having  regard  to  all  the  circumstances  of  the  insolvency,  and  the  con* 
duct  of  the  petitioner  as  an  insolvent  debtor  before  and  after  his  inaol* 
veocy,  the  commissioner  shall  think  just,  and  after  hearing  the  petitioner 
or  any  of  his  creditors,  or  his  or  their  counsel  or  attomiea,  to  make 
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order  to  protect  the  petitioner  from  being  taken  or  detained  under  any  of  th«  iiuoi. 
process  whatever  for  or  in  respect  of  the  several  debts  and  sums  of  vent,  may 
money  dne  or  claimed  to  be  due  at  the  time  of  filing  his  petition,  from  ^^^  ^ 
the  said  petitioner,  to  the  several  persons  named  in  his  schedule  as  ^i^t^him  Uoui 
creditors  or  as  claiming  to  be  creditors  for  the  same  respectively,  or  for  further  im- 
which  such  persons  should  have  given  credit  to  the  said  petitioner  priionmem 
before  the  time  of  filing  his  petition,  and  which  were  not  then  payable,  !?  ^^^ 
and  aa  to  the  claims  of  all  other  persons  not  known  to  the  said  memioi^n 
petitioner  at  the  time  of  making  such  order,  who  may  be  endorsers  or  hi*  tchedule. 
holders  of  any  negotiable  security  set  forth  in  his  said  schedule :  pro*  Buie,  13, 
vided  always,  that  no  debtor  shall  be  imprisoned  on  any  process  for  ^^^'  ^^''* 
more  than  twelve  calendar  months  for  any  debt  contracted  before  filing  Forms,  is, 
his  petition,  in  case  the  final  order  shall  be  refused  or  shall  not  be  ^*  P^*'' 
made,  or  in  case  the  protecting  order  shall  not  be  renewed. 

XXIX.  And  be  it  enacted.  That  if  such  petitioner  shall  be  taken  or  petitioner 
detained  under  any  process  whatever  for  any  debt  or  claim  in  respect  taken  or  de- 
of  which  he  is  protected  from  process  by  sach  order  as  last  aforesaid  tanned  after 
it  shall  be  lawful  for  the  commissioner  to  order  any  officer  who  shall  gucr/oMer 
have  such  petitioner  so  in  custody  to  discharge  such  petitioner  there-  may  be  S»- 
from,  without  exacting  any  fee ;  and  such  officer  shall  be  hereby  charged, 
indemnified  for  so  doing.  Mule,  19, 

XXX.  And  whereas  it  may  sometimes  happen  that  a  debt  of,  or  ^ZT*  ^ 
claim  upon,  or  balance  due  from  a  petitioner  for  protection  from  pro-  ^here  error 
cess  may  be  specified  in  his  schedule  so  sworn  to  as  aforesaid  at  an  in  schedule 
amount  which  is  not  exactly  the  actual  amount  thereof,  without  any  without 
culpable  negligence  or  fraud  or  evil  intention  on  the  part  of  such  '«"*'»•«»  to 
petitioner :  Be  it  enacted.  That  in  such  case  the  commissioner  shall  the  acfuaf^'* 
allow  the  schedule  to  be  amended  in  that  behalf;  and  in  every  case  in  amouat  of 
which  an  amendment  of  the  schedule  shall  be  allowed,  the  said  ^*^^' 
petitioner  shall  be  entitled  to  every  benefit  and  protection  of  the  said 

recited  act  and  of  this  act ;  and  the  creditor  in  that  behalf  shall  be 
entitled  to  the  benefit  of  all  the  provisions  made  for  creditors  by  the 
said  recited  act  and  by  this  act  in  respect  of  the  actual  amount  of  such 
debt,  claim,  or  balance,  and  neither  more  nor  less  than  the  same,  to  all 
intents  and  purposes,  such  en-or  in  the  said  schediUe  notwithstanding. 

XXXI.  And  be  it  enacted,  That  whenever  after  an  audit  there  shall  How  diri- 
appear  to  the  commissioner  to  be  in  the  hands  of  the  official  assignee  dend  to  be 
any  balance  wherewith  a  dividend  may  be  made,  proceedings  shall  be  '°^^' 
had  forthwith,  under  the  direction  of  the  commissioner,  for  making 

such  dividend,  and  also,  when  it  shall  appear  necessary,  for  correcting 
and  ascertaining  the  list  of  creditors  entitled  to  receive  the  same ;  and 
notice  of  any  sitting  of  the  court  ordered  to  be  held  for  such  ascertain-  Notice  of 
ing  of  debts,  or  for  an  audit,  or  for  declaring  a  dividend  thereupon,  or  sittings, 
for  all  such  purposes,  shall  be  given  for  such  time  and  in  such  manner  Pwwu,  34, 
as  the  commissioner  shall  from  time  to  time  direct;  and  such  dividend  ^>  P<»'' 
•hall  be  made  amongst  the  creditors  of  the  petitioner  whose  debts  shall 
be  admitted  in  his  schedule  sworn  to  by  the  petitioner,  and  amongst 
•uch  other  creditors  (if  any)  who  shall  prove  their  debts  in  pursuance 
of  any  order  of  the  commissioner  to  be  made  in  that  behalf,  in  pro- 
portion to  the  amount  of  the  debts  so  admitted,  or  so  admitted  and 
proved,  aa  the  case  may  be :  provided  always,  that  if  the  petitioner,  or  Examination 
any  creditor  or  assignee,  shall  object  in  whole  or  in  part  to  any  debt  of  objection*. 
tendered  to  be  so  proved  as  aforesaid,  or  to  any  debt  mentioned  in  the  ■°'*  claims. 
schedule  of  the  petitioner,  or  if  any  person  whose  demand  is  sUted  in 
such  schedule,  but  is  not  admitted  therein  to  the  extent  of  such  demand. 
shaU  claim  to  be  admitted  as  a  creditor  for  the  whole  of  such  demand, 
«r  for  more  thereof  than  is  so  admitted,  the  said  objections  and  claims 
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shall,  upon  application  duly  made,  be  fiamhifd  into  by  tbe  oom* 
miaskmer,  and  the  dedsion  of  the  commiMioiier  thereopon  flkail  be 
coDclosiTe  with  respect  to  the  title  of  such  creditor  or  creditara  to  hia 
Comini»-        or  their  share  of  such  diridend  :  provided  always,  that  if  in  any  case  it 
«on«i^  '"tLr  *^>^  appear  eipedient,  it  shall  be  lawfol  at  any  time  for  the  com- 
^deM«.        missioner,  by  notice  as  may  be  directed  in  that  bdialf,  to  cause  aU  or 
any  of  the  creditors  to  prove  their  debts,  in  sadi  manner  as  die  com- 
missioner shall  reqoire,  and  to  decide  upon  snch  debts,  and  the  ri^t 
to  receiTc  dividends  thereopon,  and  to  do  all  things  reqniflite  thereto, 
as  aforesaid. 


OuUtanding 
debU,  Ice., 
may  be  scld 
bj  order  of 
the  coinmii- 
•ioner. 

pott. 


Proceedingf 
not  liable  to 
•tmmp  duty, 
nor  sales  to 
auction  duty. 


XXXII.  And  be  it  enacted,  That  if  at  the  expiration  of  twelve 
calendar  months  from  the  filing  of  any  petitioa  for  protectkm  from 
process  there  shall  remain  any  outstanding  debts  or  other  property  due 
or  belonging  to  the  estate  of  the  petitiouer,  which  cannot*  in  the 
opinion  of  the  commissioner,  be  collected  and  received,  vrithout 
unreasonable  or  inconvenient  delay,  it  shall  be  lawful  for  the  assignees, 
under  the  direction  of  the  commissioner,  to  sell  and  assign  sach  debts 
and  other  property  in  snch  manner  as  shall  be  ordered  by  the  com- 
missioner. 

XXXIII.  And  be  it  enacted,  That  no  letter  of  attorney,  affidavit, 
certificate,  or  other  proceeding,  instrument,  or  writbg  whatsoever  in 
the  matter  of  any  petition  for  protection  from  process  nor  any  ct^y 
thereof,  nor  any  advertisement  inserted  in  any  newspaper  by  the  d^ 
rection  of  any  commissioner  of  the  court  of  bankruptcy  relating  to 
any  such  matter,  shall  be  liable  to  or  charged  with  the  payment  of  any 
stamp  or  other  duty  whatsoever ;  and  that  no  sale  of  any  real  or  per- 
sonal estate  of  any  such  petitioner  as  aforesaid,  for  the  benefit  of  his 
creditors  under  the  said  recited  act  or  this  act,  shall  be  liable  to  any 
auction  doty :  provided  always,  that  no  such  exemption  from  auoCioii 
duty  shall  be  allowed  unless  such  sale  shall  be  conducted  by  a  liceoKd 
auctioneer,  and  such  auctioneer  shall  at  the  time  of  passing  hia  aooavnt 
thereof  produce  to  the  officer  of  excise  a  catalogue,  signed  and  certified 
by  the  assignees  by  whose  order  such  sale  shall  have  been  made,  in 
manner  and  form  required  by  the  laws  of  exdse. 

XXXIV.  And  be  it  enacted,  That  under  every  petition  for  protec- 
tion from  process  after  the  passing  of  this  act  in  the  court  of  bstnk. 
ruptcy  in  London,  or  in  any  district  court  of  bankruptcy  in  the 
country,  there  shall  be  paid  by  the  official  assignee  of  the  estate  and 
effects  of  the  petitioner  into  the  Bank  of  England,  to  the  credit  oi  the 
accountant  in  bankruptcy,  to  the  account  intituled  '*  The  Secretary  of 
Bankrupts'  Account,"  a  sum  not  less  than  one-eif^th  of  a  pound  per 
centum,  and  not  exceeding  five  pounds  uer  centum  on  the  groas  pro* 
duoe  from  time  to  time  of  the  petitioner's  estate,  such  sum,  vrithin  the 
limit  aforesaid  and  the  time  or  times  for  payment  thereof,  to  be  fixed 
by  the  lord  chancellor  by  any  general  order  for  those  purposes,  and 
to  be  applicable  to  all  the  purposes  of  the  said  account,  and  to  be  sub- 
ject to  the  like  orders  as  other  monies  directed  to  be  paid  in  to  the 
said  account ;  and  that  it  shall  be  lawful  for  the  lord  chancellor  Iraa 
time  to  time  to  lessen  or  increase  such  sum,  within  the  limit  aforesaadv 
as  to  the  lord  chancellor  may  seem  just  and  reasonable,  upon  con- 
sideration of  the  amount  from  time  to  time  'standing  to  the  amd 
account,  and  of  the  daims  from  time  to  time  chargeable  therenpon. 

Bemunera-         XXXV.  And  be  it  enactedy  That  from  and  after  the  passing  of  this 

4ion  to  official  act  it  shall  be  lawful  for  the  commissioner  authorised  to  aet  in  tiie 

aaiipice.        matter  of  any  petition  for  protection  from  process  to  direct  remuoen- 

tion  to  the  official  assignee  for  hia  services  in  the  matter  of  tnch  peti- 


Sum  to  be 
paid  on  pro- 
Mcutlon  of 
petition. 
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tion  in  like  maaner  as  in  bankraptcy,  bat  nevertheless  so  as  sach 
remaneratlon  shall  in  no  case  exceed  the  rate  of  fi?e  pounds  per  cen- 
tum on  the  snm  received  as  prodace  of  the  property  of  the  petitioner. 

XXXVI.  And  be  it  enacted.  That  no  fee  or  gratnity  shall  be  Fees, 
received  or  taken  by  the  court  of  bankruptcy,  or  any  district  court  of 
bankruptcy,  or  any  solicitor,  auctioneer,  broker,  appraiaer,  accountant, 
messenger,  or  other  officer  of  any  such  court,  for  anything  done  or  to 

be  done  in  the  matter  of  any  such  petition,  of  or  from  any  person 
whomsoever,  except  as  hereinbefore  authorised,  and  except  such  fees  as 
shall  at  any  time  be  specified  in  a  list  thereof  to  be  signed  by  the  com- 
missioners of  the  court  of  bankruptcy  authorised  to  act  in  the  prosecu- 
tion of  fiats  in  bankruptcy  in  London,  or  the  major  part  of  them,  and 
such  of  the  commissioners  of  the  said  court  authorised  to  act  in  the 
prosecution  of  flats  in  bankmpjtcy  in  the  country  as  shall  be  nominated 
by  the  lord  chancellor  for  that  purpose,  and  to  be  approved  of  by 
the  lord  chancellor,  a  copy  of  which  Ust  shall  be  exposed  to  view  in 
every  such  court. 

XXXVII.  And  be  it  enacted.  That   any  petition  for  protection  prooeedingi^ 
from  process,  and  any  proceeding  in  the  matter  of  such  petition  pur-  or  a  copy 
porting  to  be  signed  by  a  commissioner  of  the  court  of  bankruptcy,  ^\^^^  *'**' 
or  a  copy  of  such  petition  or  other  proceeding  purporting  to  be  so  cehr^eln 
signed,  shall  in  all  cases  be  receivable  in  evidence  of  such  proceedings  eridence. 
having  respectively  taken  place. 

XXXVIII.  And  be  it  enacted,  That  the  rules  and  orders  made  by  Rules  and 
the  judges  and  commissioners  of  the  court  of  bankruptcy  under  the  order*  made 
said  recited  act  shall  extend  and  be  applicable  to  this  act,  except  as  °°^^  recited 
otherwise  provided  by  this  act :  provided  always,  that  it  shall  be  lawful  ^ieabi„  to^ 
for  the  commissioners  of  the  court  of  bankruptcy  acting  in  London,  thia  act. 

or  the  major  part  of  them,  and  such  of  the  commissioners  of  the  said 
court  acting  in  the  country  as  shall  be  nominated  by  the  lord  chan- 
cellor for  that  purpose,  from  time  to  time  to  alter  or  yary  such  rules 
and  orders,  or  to  make  other  rules  and  orders,  to  be  approved  of  by  the 
lord  chancellor,  for  the  better  carrying  into  execution  the  said  recited 
act  as  amended  by  this  act :  provided  also,  that  any  such  roles  and 
orders  may  be  rescinded  or  varied  as  the  lord  chancellor  shall  direct. 

XXXIX.  And  be  it  enacted.  That  in  case  any  petitioner  for  pro-  penons  wil- 
tection  from  process  shall,  with  intention  to  defraud  the  creditors  of  fully  omitting 
such  petitioner,  wilfully  and  fraudulently  omit  in  his  schedule  so  sworn  ^^^l?f  ^ 
to  as  aforesaid  any  property  whatsoever,  or  retain  or  except  out  of  such  guntr  of  a 
schedule  as  wearing  apparel,  bedding,  or  other  necessaries,  or  working  miademeanor* 
tools  or  implements,  property  of  greater  value  than  twenty  pounds,  ^^  '^^'^'^  ^ 
every  such  person  so  offending,  and  any  person  aiding  and  assisting  him  ^^j[^^' 
to  do  the  same,  shall,  upon  being  thereof  convict^  by  due  course  of  ment. 

law,  be  adjudged  guUty  of  a  misdemeanor,  and  thereupon  it  shall  be 
lawful  for  the  court  before  whom  such  offender  shall  have  been  so  tried 
and  convicted  to  sentence  such  offender  to  be  imprisoned  and  kept  to 
hard  labour  for  any  period  not  exceeding  three  years ;  and  that  in  every  indictment 
indictment  or  information  against  any  person  for  any  offence  under  this  need  odIj  aet 
act  it  shall  be  sufficient  to  set  forth  the  substance  of  the  offence  charged  out  the  lub- 
on  the  person  offending,  without  petting  forth  the  petition,  or  any  pro-  ^^^^^  ^^ 
ceeding  whaterer  in  the  matter  of  such  petition,  except  so  much  of  the  charged. 
schediJe  of  such  petitioner  as  may  be  necessary  for  the  purpose. 

XL.  And  be  it  enacted.  That  if  any  person  who  shall  make  or  take  wiiftiily 
any  oath  or  affirmation  under  or  in  pursuance  of  the  said  recited  act  or  making  a 
of  this  act  shall  therein  be  guilty  of  wilful  falsehood,  every  such  person,  ||J{J^,JJ55J,J*'^ 
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{wnUhable  as  being  daly  coDTicted  thereof,  thallbe  snbject  to  the  nme  pains,  penal- 
r  guilty  of    ties,  and  forfeitures  to  which  persons  convicted  of  wilful  and  oormpt 
perjury-  peijary  are  or  shall  be  subject. 

XLI.  T%e  lord  ehaneellor  may  issue  a  fiat  in  bankruptcy  ayainst 
a  trader  having  filed  a  declaration  ofintolvency,  upon  the  petition  qf 
the  trader  himself » 

XLII.  The  lord  chancellor  may  attach  the  country  commissioners 
to  districts. 

Vloute  of  XLII  I.  And  be  it  enacted,  That  a  minnte  of  evenr  petition  filed  hj 

petitions  ffled  any  trader  under  the  provisions  of  the  said  recited  act,  as  amended  by  this 
mit*tld?o*"  '*^'»  "^^  ^  transmitted  to  the  lord  chancellor's  secretary  of  bankrupts, 
Mcretarj  of  *t  such  time  and  in  such  manner  and  form  as  the  lord  chancellor  shall 
lMnknipU(a}.  direct 

!»»'•  XLIV,  The  lord  chancellor  authorised  to  give  necessary  directions 

Ufhere  courts  shall  sit.    5  4*  6  Vict.  c.  122. 

XLV.  The  lord  chancellor  empowered  to  appoint  a  taxing  oJSeer 
of  the  court  of  bankruptcy. 

Sum  to  be  XL  VI.  And  be  it  enacted.  That  upon  the  taxation  by  Tirtne  of  tins 

paid  on  the     ^ct  of  any  bills  of  fees,  charges,  or  disbursements,  there  shall  be  paid 

uution  of     ^  ^^  master  such  sum  as  the  said  master  shall  decide,  not  leas  ckau 

one  shilling  nor  more  than  the  sum  of  ten  shillings,  and  also  fourpeooe 

a  folio,  over  and  above  the  said  sum  of  ten  shSlings,  for  every  folio 

exceeding  twenty  folios  of  such  bill. 

XLVII.  The  sums  received  by  the  master  to  be  paid  into  the  Bank 
t^  England^  after  deducting  such  sum  as  the  lord  chanceUor  tkimks 
fit  for  expenses  ^fthe  office. 

XLVIII.  In  case  of  sickness ^  or  other  reasonable  cause ^  the  duty 
qfthe  master  may  be  performed  by  deputy* 

XLIX.  Those  registrars,  6cc.  who  now  receive  the  surplus  of  ceri 
tain  fees  to  be  paid  in  future  solely  by  salary. 

L.  Fees  received  by  the  chirf  registrar  of  the  court  of  bankruptcy 
to  be  paid  by  him  into  the  Bank  of  England. 

LI.  Enacting  that  the  lord  chancellor  may  grant  retiring  pension 
to  registrars. 


Conrt  may         LIII.  And  be  it  enacted,  That  the  court  authorised  to  act  in  the 

•end  a  p^^  prosecution  of  any  fiat  in  bankruptcy,  or  any  petition  for  proieetioa 

proof^of   ^     ^"^  process,  shall  have  power,  whenever  it  shall  seem  expedient  to 

debts,  5cc.,     Buch  court,  to  direct  a  deputy  registrar  of  sudi  court  to  act  in  the  pro* 

where  expe-    secution  of  such  fiat  or  petition  for  proof  of  debts  and  the  examinatioii 

^^'-  of  parties  or  witnesses  on  oath,  or  for  either  of  such  purposes,  snbject 

to  such  rules  and  regulations  as  the  lord  chancellor  shall  fh>m  time  to 

time  think  fit  to  make  in  that  behalf ;  the  travelling  expenses  of  sndi 

officer  to  be  settled  by  such  court,  and  paid  out  of  the  estate  of  the 

(a)  By  15  ic  10  Vict.  c.  77,  tlie  regiitrar  of  the  court  of  bankruptcy  is  sahsSf 
toted  for  the  lord  chancellor's  vecretary;  and  by  17  ft  18  Vict.  c.  IS,  a.  9,  all 
petitions  are  required  to  be  transmitted  to  London  to  be  registered. 
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bankrnpt  or  petitioner,  as  the  case  may  be ;  and  such  officer  so  actiog' 
ihall  hare  and  exercise  the  power  vested  in  such  court  for  proof  of 
debts  and  examination  of  parties  or  witnesses,  except  the  power  of  com* 
mitmeut :  provided  always,  that  all  such  examinations  of  parties  or  Ezamina- 
witnesses  shall  be  taken  down  in  writing,  and  shall  be  annexed  to  tiona  to  be 
and  form  part  of  the  proceedings  under  such  fiat  or  petition,  as  the  ^^^'^  ^^'^°* 
case  may  be. 

LIV.  And  be  it  enacted.  That  from  and  after  the  passing  of  this  act  Style  of  de» 
the  deputy  registrars  of  the  court  of  bankruptcy-  and  their  successors,  P^^''  ^^ 
whether  acting  in  London  or  in  the  country,  shall  be  cdled  the  regis-  ^1^^  of   ^ 
trars  of  the  said  court.  bankraptcr. 

LV.  Repealing  proviiiont  tn  5  4*  6  Will,  e.  29,  at  tofeei  receivable 
hf  the  accountant  in  bankruptcy. 

LVII.  And  whereas  it  is  expedient  to  limit  the  present  power  of  j^''*^^  "P®° 
arrest  upon  final  process ;  be  it  enacted,  That  from  and  after  the  passing  ^|^f||^i!^ 
of  this  act  no  person  shall  be  taken  or  charged  in  execution  upon  any  for  debt  not 
judgment  obtained  in  any  of  her  Majesty's  superior  courts,  or  in  any  exceeding 
county  court,  court  of  requests,  or  odier  inferior  court,  in  any  action  ^^J^l/^^** 
for  the  recovery  of  any  debt  wherein  the  sum  recovered  shall  not 
exceed  the  sum  of  twenty  pounds,  exclusive  of  the  costs  recovered  by 
such  judgment. 

LXX.    Compeneatione  to  persons   whose    emoluments   will    be 
diminished, 

LXXI.  Inquiry  into  amount  of  compensation. 

LXX II.  Provides  for  the  appointment  of  assessors  of  inferior 
courts. 

LXXIII.  And  be  it  enacted,  That  in  construing  this  act  the  word  ConstnictioB 
*'  property  "  shall  mean  and  include  all  the  real  and  personal  estate  o'  the  act. 
and  effects  of  the  petitioner  within  this  realm  and  abroad  (except  the 
wearing  apparel,  and  such  other  articles  of  the  value  in  that  behalf 
aforesaid  as  may  by  this  act  be  excepted  from  the  operation  of  the  said 
recited  act  and  this  act),  and  all  the  future  estate,  right,  title,  interest, 
and  tmst  of  such  petitioner  in  or  to  any  real  or  personal  estate  and 
effects  within  this  realm  or  abroad  which  such  petitioner  may  purchase, 
or  which  may  revert,  descend,  be  devised  or  bequeathed,  or  come  to 
him  before  he  shall  have  obtained  the  final  order,  and  all  debts  due  or 
to  be  due  to  such  petitioner  before  he  shall  have  obtained  such  final 
order ;  and  the  words  "  oath  "  and  "  affidavit  **  shall  mean  and  include 
affirmation,  where  by  law  such  affirmation  shall  be  required  or  may  be 
taken  in  place  of  an  oath ;  and  all  powers  given  to  or  duties  directed 
to  be  peiformed  by  the  lord  chancellor  may  be  performed  by  the  lord 
keeper  or  lords  commissioners  of  the  great  seal ;  and  the  word  "  judge/' 
as  applied  to  any  court  for  the  recovery  of  small  debts,  shall  mean  and 
include  the  county  clerk,  judge,  steward,  and  assessor,  or  the  person 
holding  or  presiding  in  such  court;  and  every  word  importing  the 
singular  number  only  shall  extend  and  be  applied  to  several  persons  or 
things  as  well  as  one  person  or  thing,  and  bodies  corporate  as  well  as 
individuals ;  and  every  word  importing  the  plural  nnmoer  shall  extend 
and  be  applied  to  one  person  or  thing  as  well  as  several  persons  or 
things ;  and  every  word  importing  the  masculine  gender  only  shall 
extend  and  be  applied  to  a  female  as  well  as  a  male ;  (unless  in  the  cases 
above  specified,  a  different  construction  shall  be  provided,  or  the  con- 
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■traction  be  rqmgnuit  lo  thembject  matter  or  oontext ;)  and  ^e  pro- 
Tiskms  of  the  tud  ledted  act  and  of  this  act  dnll  be  oonrtnied  by- 
analog  to  the  law  of  bankruptcy,  eioept  where  oChcrwiae  titereiii 
respectively-  exprened,  and  in  the  moit  bmcficial  mannfr  fiir  pramoCms 
the  enda  intended  by  the  aaid  recited  act  and  by  this  act. 


Recited  met        LXXIV.  And  be  it  enacted.  That  nothing  heron  contained  diall  be 


not  to  be 


constmed  to  repeal,  affect,  or  in  any  manner  alter  the  proTiakms  of 
^raTui'herelii  ^^  ^^  recited  act,  except  so  Cur  as  hcrem-abore  ezpready  pnmded, 
provided.        or  except  to  far  aa  the  proriaions  of  the  said  recited  act  may  be  ' 

fiatent  with  or  at  Tarianoe  with  the  provisons  of  this  act. 
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RULES  AND  ORDERS. 


The  following  Rulbs  and  Orders  were  made  by  the  court  of  bank-  s  *  J*  V*«*- 
ruptcy,  under  the  act  5  &  6  Vict.  c.  116,  on  let  November  1842,  <=•  "*• 
and  have  been  since  adopted  by   the  insolvent  court  and  county 
court  (a). 

It  is  ordered  as  follows;  that  is  to  say, 

I.  Thi9  rule,  oi  it  relates  only  to  the  allotment  of  petitions  to  the  FiUag  petlp- 
London  and  old  country  districts,  and  iherrfore  U  inapplicable  to  the  ^^^^ 

county  court,  is  omitted,  to  commift- 

aioner. 

II.  This  rule,  which  relates  to  the  form  of  the  petition,  is  Form  of 
rendered  unnecessary  by  the  7  6c  S  Vict.  c.  96,  which  gives  a  form  of  petition. 
petition. 

III.  This  rule  is  superseded  by  Rule  II.  of  1844,  post  Form  of 

IV.  That  each  sheet  of  such  petition  and  schedule  shall  be  signed  PeUtion  and 
by  the  petitioner  in  the  presence  of,  and  shaU  be  attested  by,  his  "^^^l^ 
attorney.  attested. 

V.  That  every  petitioner  shall,  immediately  after  an  official  asmgnee  Property  to 
shall  have  been  nominated  in  pursuance  of  the  provisions  of  the  said  ^^^^^^ 
act,  deliver  over  to  the  official  assignee  appointed  to  his  estate,  all  ^^  a-lgnee. 
monies,  bills,  notes,  securities,  and  other  personal  estate  of  such  peti- 
tioner, in  his  possession  or  power,  together  with  all  books  of  account,  «  *f  Vict, 
papers,  and  writings  relating  to  his  estate  andeffecte.  c-  "®» ••  *• 

VI.  That  the  protection  from  process  to  be  given  to  any  petitioner  Interim 
upon  filing  his  petition  shaU  be  called  the  "  Interim  Order  for  Pro-  order, 
taction,"  and  shall  be  in  the  form  set  forth  in  the  schedule  (marked  A.  5  fc  e  Virt. 
No.  2)  annexed  to  these  orders.  ^'  ^  ^^  "*  ** 

VII.  That  the  time  for  hearing  the  matter  of  such  petition  shall  bo  Time  for 
appointed  by  the  commissioner  acting  in  the  same,  such  time  not  to  be  J^J^^*^ 
less  than  five  or  exceeding  eight  weeks  from  the  date  of  the  advertise- 
ment of  the  intention  to  petition  required  by  the  aforesaid  statute,  and 

(a)  By  Rule  196,  of  the  County  Court  Rulei,  -  The  roles  of  practice  and  orders  of 
the  court  for  the  relief  of  insolvent  debtors  shall  be  the  rules  of  practice  aud  orders 
in  protection,  insolvency,  and  cases  in  the  county  courts*  so  far  as  they  are  appli- 
cable." By  Rule  107,  "If  any  imprisoned  debtor,  whose  petition  and  schedule 
shall  be  transmitted  for  hearing  to  a  county  court  from  the  court  for  relief  of  in- 
solvent debtors,  shall  have  previously  petitioned,  under  the  protection  sututee, 
any  court  of  insolvency,  whether  county  court  or  in  London,  and  the  matter 
therein  be  still  pending,  whether  by  reason  of  B4}oumment  tine  die,  or  otherwise, 
no  abjudication  shall  be  made  on  such  transmitted  petition  in  r^ard  to  any  debt 
or  debts  contracted  prior  to  such  former  petition,  and  the  Judge  of  the  county  court 
shall  certify  such  matter  by  indorsement  on  the  schedule  before  the  return  thereof." 
-'See  Appendix  to  Part  I,  p.  80. 
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such  commUsioner  shall  cftiue  it  to  be  advertifled  in  the  form  set  forth 
in  the  schedale  (marked  B.  No.  1)  annexed  to  theie  orders,  in  the 
London  Gazette,  and  in  one  newspaper  circulating  within  the  coontj 
in  which  the  petitioner  resides,  three  clear  days,  at  least,  before  the  da  j- 
appointed  for  such  sitting. 

Time  for  VIII.  That  the  time  for  making  a  final  order,  unless  cause  be  shown 

makingDnal   to  the  contrary,  in  the  matter  of  such  petition,  shall  be  appointed  by 
or^r»  and      ^j^^  commissioner  acting  in  the  same :  of  which  time  the  oommissioiier 
shall  cause  notice  to  be  given  ten  days,  at  least,  before  the  time  ap- 
pointed, which  notice  shall  be  by  adtertisement  in  the  form  eet  forth 
in  the  schedule  (marked  B.  No.  2)  annexed  to  these  orders. 

IX.  Pretcribesform  ofjinal  order  (a). 

Bills  of  costs       X.  That  all  bills  of  fees  and  disbursements  of  any  attorney  or  mes- 
to  be  taxed,     senger  for  business  done  under  the  aforesaid  act  shall  be  taxed  by  the 
court  in  which  the  petition  shall  have  been  filed. 


Mode  of 
taking  po(»- 
■eesion,  tec. 


XI.  That,  until  forther  order,  the  mode  of  taking  possession  of  the 
estate  and  effects  of  such  petitioner,  the  mode  of  realising  the  same, 
and  of  depositing  the  produce  thereof,  together  with  the  mode  of 
keeping  and  examining  the  accounts  of  the  official  and  other  aaognees, 
and  all  forms  of  pro<Meedings  under  the  said  act  not  herein  specially 
proTided  for  be,  mutatis  mutandis,  in  conformity  with  the  like  forms 
and  proceedings  in  bankruptcy. 


7  &  8  Vict.         The  following  Kules  and  Orders  were  made  under  the  Act 
*•  ^'  7  &  8  Vict.  c.  96,  on  the  2l8t  December  1844. 

It  u  ordered  as  follows ;  that  is  to  say. 

Filing  peti<         ^^^'  ^^i  being  similar  to  Rule  I,  of  1842;  is  omitted, 
tion  and 
allotment 
to  commis- 
sioner. 

Schedule  to        H*  That  the  schedule  to  such  petition  shall  be  annexed  at  the  time 
be  annexed,    of  filing  such  petition,  and  shall  be,  mutatis  mutandis,  in  the  form  in 
use  under  the  5  &  6  Vict.  c.  116. 

Cause  paper.  HI*  That  in  all  cases  in  which  a  petitioner  shall  be  in  custody,  there 
shall  be  filed,  with  bis  petition,  a  certificate  from  the  gaoler  of  the 
cause  or  causes  of  the  detention  of  the  petitioner. 

Estate  paper.  IV.  That  every  petitioner  shall  deliver  with  his  petition  an  account 
in  writing  [in  the  form  set  forth  in  the  schedule  (marked  B.  No.  1) 
annexed  to  these  orders],  signed  by  the  petitioner,  of  all  his  books  of 
account  and  vouchers,  and  of  all  his  personal  estate  and  effects  then 
in  his  possession  or  control,  or  in  the  possesuon  or  control  of  any 
Form,  5,  other  person  by  his  authority,  or  in  trust  for  him,  and  the  placae  or 
post,  places  where  the  same  then  are  believed  to  be,  and  whether  the  aame 

are  liable  for  rent  or  any  other  charge,  and  to  whom  by  name  and  the 


(a)  See  7  ae  8  Vict.  c.  06,  s.  23,  ante. 


Protection  Rules  and  Orders.  9S 

partieulan  of  the  demand,  in  order  that  such  property  may  be  duly 
ajicertained  and  gfiven  up  to  the  official  aitignee  or  meaaengcr,  and  that 
the  laid  account  thall  be  signed  and  delivered  in  duplicate. 

V.  That  one  copy  of  the  estate  paper  mentioned  in  the  preceding  Broker'!  t»- 
order  shall  be  forthwith  transmitted  to  the  broker  appointed  by  the  luation  and 
court,  and  such  broker  shall  forthwith  proceed  to  appraise  the  per-  '^'^">* 
sonal  estate  and  effects  of  such  petitioner,  and  shall  make  such  return 
[as  is  set  forth  in  the  schedule  (marked  B.  No,  2)  annexed  to  these  Farmj  % 
orders].  PO'^- 

y  I.  That  the  warrant  of  seizure  or  possession  to  be  granted  to  the  Warrant  of 
messenger  under  any  petition  shall  be  in  the  same  form,  mutatU  mu-  Miaura  when 
iandis,  as  that  now  in  use  in  matters  of  bankruptcy,  and  shall  be  issued  ^„^^^~ 
in  the  same  manner,  but  the  same  shall  not  be  executed  without  the 
I  special  direction  of  the  commissioner,  or  of  the  assignee  or  assignees  Fomt^  7, 
for  the  time  being.  P^^* 

VII.  That  erery  petitioner  shall,  immediately  after  an  official  as-  Moniet,ftc^ 
ngnee  shall  have  been  appointed  to  his  estate,  deliver  over  to  the  ^  ^  ^^^iS* 
official  assignee  so  appointed  all  monies,  bills,  notes,  and  securities  in  ^i*^^ 
his  possession  or  power,  together  with  all  books  of  account,  papers,  7^9Viet 
and  writings  relating  to  his  estate  and  effects.  e.  00,  ■.  10. 

VIII.  That  the  protection  from  process  to  be  given  to  any  petitioner  interim 
upon  or  after  filing  his  petition  shall  be  called  the  "  Interim  Order  for  order. 
IVotection,"  and  shall  be  prepared  in  duplicate  [in  the  form  set  forth  porm,  lo, 
in  the  schedule  (marked  C.  No.  2)  annexed  to  these  orders],  one  copy  pat,  * 

to  be  filed  with  the  proceedings. 

IX.  Tliat  where  a  petitioner  for  protection  from  process  shall  be  a  petitioner  in 
prisoner,  in  execution  upon  any  judgment  obtained  in  any  action  for  castody  to 
the  recovery  of  any  debt,  such  petitioner  shall,  before  the  granting  of  6^*^  tai^'w 
the  interim  order  for  protection,  give  such  notice  to  the  detaining  creditor!* 
creditor  under  such  execution  as  the  court  in  which  the  petitioner  is  p0rms,\  9, 
prosecuted  shall  direct,  so  that  such  creditor  may  be  heard  against  the  pagt. 
granting  of  the  interim  order,  and  the  discharge  of  such  petitioner  out 

of  custmly. 

X.  That  the  order  for  discharging  out  of  custody  (under  sect.  6  of  Order  for  die- 
7  &  8  Vict.  c.  96)  of  any  petitioner,  being  a  prisoner  in  execution  upon  ^^^f]^  ^"^  ^ 
any  judgment  obtained  in  any  action  for  the  recovery  of  debt  mentioned  ^' 

in  his  sdiedule,  shall  be  in  the  form  set  forth  [in  the  schedule  (marked  Form,  is, 
C.  No.  3)  annexed  to  these  orders],  and  shall  be  prepared  in  duplicate,  P^**» 
one  copy  to  be  filed  with  the  proceedings. 

XI.  That  the  time  for  making  a  final  order,  unless  cause  be  shown  Notice  of  ilaal 
to  the  contrary,  in  the  matter  of  each  petition,  shall  be  appointed  by  o'<lv« 

the  commissioner  acting  in  the  same ;  of  which  time  the  commissioner 
shall  cause  notice  to  be  given  ten  days  at  least  before  the  time  so  ap- 
pointed, which  notice  shall  be  by  advertisement  [in  the  form  set  forth 
in  the  schedule  (marked  £.  No.  1)  annexed  to  these  orders]. 

XII.  That  the  final  order  shall  be  made  in  duplicate,  one  copy  to  Final  order 
be  filed  with  the  proceedings,  and  one  copy  to  be  delivered  to  the  ^p  ^  ^ 
petiUoner.  *-  »  *-'  duplicate. 

XIII.  That  previous  to  making  any  application  to  the  court  for  any  Notice  of 
order  or  orders,  under  sections  28  and  29  of  the  7  &  8  Vict.  c.  96,  the  appUcaUon 
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under  7  &  8  pedtioiier  shall  gire  tudi  ootioe  of  die  ipplkatioa  by  idvertiMmeiit, 
Tkt  c.  06,  and  to  the  creditort  of  the  peCitioiiflr,  as  the  ocrait,  vnder  the  dram- 
"*'  ^*  "*       stinces  of  the  out,  shall  think  fit  to  direct. 

T«zti«  biUa.  XIT .  That  all  bills  of  fees  and  disbnriements  of  any  attonej  or 
measeoger  for  business  done  under  the  aforeaaid  acta  shall  be  tixed  by 
the  cout  in  whidi  the  petitian  shall  hare  been  filed,  or  by  the  tuinc 
master  of  the  court  of  bankniptey :  provided  ahraym,  that  no  d»it 
shall  be  made  by  the  messenger  for  executing  the  warrant  of  sebvcor 
possession,  nnlns  the  execution  thereof  shall  be  specially  directed  by 
the  court. 

Fe«s.  XT.  That  the  fees  authorised  in  the  annexed  table,  and  no  other, 

ahall  be  taken  in  the  respectiTe  courts. 

Fonnt.  XVI.  That  the  sercral  forms  set  forth  in  the  acheduk  issexed 

to  these  orders  shall,  mutatia  mutandU,  be  used  in  the  reipertiv* 
courts.  t 
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FORMS. 


1.  Petitioru 


To  the  coanty  court  of  holden  at  7^8  Vict. 

No.  ^•^■•'• 

The  hamble  petition  of  {here  insert,  at  full  length,  the  name,  ad' 
drees,  and  quality  of  the  petitioner,  and  also  the  description  qf  the 
trade  or  business,  or  (^f  more  than  one)  trades  or  businesses  which  he 
carries  or  has  carried  on  during  his  six  months*  residence  unthin  the 
district  of  the  court),  Sheweth,  that  your  petitioner  is  not  a  trader 
within  the  meaning  of  the  statates  now  in  force  relating  to  bankrupts, 
[or  is  a  trader  within  the  meaning  of  the  statutes  now  in  force  relating 
to  bankrupts^  but  owing  debts  amounting  in  the  whole  to  less  than 
300/.] ; 

That  your  petitioner  has  resided  six  calendar  months  within  the  dis- 
trict of  this  honourable  court ;  that  is  to  say  (here  insert  the  places 
and  periods  of  residence) ; 

That  your  petitioner  has  become  indebted  to  divers  creditors  whose  B««  wet.  o  of 

names  are  inserted  in  the  schedule  (  )  to  tiiis  his  petition  an-  ^^fLt^T^^' 

nexed,  and  that  he  is  unable  to  pay  his  debts  in  fnlL  Ani^^f  ^ 

parish. 
That  your  petitioner  has  examined  the  said  schedule,  and  that  such 

schedule  contains  a  full  and  true  account  of  your  petitioner's  debts, 
and  the  claims  against  him,  with  the  names  of  his  orators  and  claim- 
ants, and  the  dates  of  contracting  the  debts  and  claims  sererally,  as 
nearly  as  such  dates  can  be  stated,  the  nature  of  the  debts  and  claims, 
and  securities  (if  any)  given  for  the  same,  and  that  there  is  reasonable 
ground  in  his  belief  for  dbputing  so  much  of  the  debts  as  are  thereby 
mentioned  as  disputed,  and  alM  a  true  account  of  the  nature  and 
amount  of  his  property,  and  an  inventory  of  the  same,  and  of  the 
debts  owing  to  him,  with  their  dates,  as  nearly  as  such  dates  can  be 
stated,  and  the  names  of  his  debtors,  and  the  nature  of  the  securities 
(if  any)  which  he  has  for  such  debts ;  and  that  the  said  schedule  doth 
also  contain  a  balance  sheet  of  so  much  of  his  receipts  and  expendi- 
tures as  is  required  by  this  honourable  court  in  that  behalf,  and  doth 
fully  and  truly  describe  the  wearing  apparel,  bedding,  and  other  such 
necessaries  of  your  petitioner  and  his  family,  and  his  working  tools  and 
implements. 

That  your  petitioner  has  not  parted  with  or  charged  any  of  his  pro- 
perty, except  for  the  necessary  support  of  himself  and  his  family,  and 
the  necessary  expenses  (not  exceeding  £  )  of  this  his 

petition  (or  in  the  ordinary  course  of  trade),  at  any  time  within  three 
months  of  the  date  of  filing  this  his  petition,  or  at  any  time  with  a  view 
to  this  petition. 
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That  joar  petitioner  it  ddirom  that  his  estate  ahoakl  be  adniais- 
tered  ander  the  protectioQ  and  direction  of  tlus  honourable  eoort,  aod 
that  he  yerily  belieres  that  such  estate  is  of  the  Talne  of  £ 

at  the  least,  unincnmbered,  and  bejond  the  Talne  of  bit  wear- 
ing apparel,  and  other  matter  whieh  your  petitioner  is  antboriaed  to 
except  by  this  act,  and  that  the  same  is  arailable  for  the  benefit  of  bii 
creditors. 

*  Omit  this  *  That  yonr  petitioner  submits  to  the  court  so  admimsteriag  Ui 
jAncmph  if  estate  the  proposal  for  the  payment  of  his  debts  contained  in  die  aid 
no  ipecial      schedule. 

jproponl. 

That  your  petitioner  is  ready  and  willing  to  be  examined  from  tine 
to  time  touching  bis  estate  and  elTects,  and  to  make  a  full  and  tne 
disclosure  and  discovery  of  the  same.  Your  petitioner,  tberdbie, 
prays  such  relief  in  the  premises  as  by  the  statntes  now  in  ibne  for 
the  relief  of  insohent  debtors  may  be  adjudged  by  this  honoardUe 
court. 

And  your  petitioner  shall  ever  pray,  && 

Signed  by  the  said  petitioner  on  the  day  of  i 

185    ,  in  the  presence 

of 

Attorney  or  agent  in  the  matter  of  the  said  petition. 


0lc6Yict. 
c.  110; 
7  4B  8  Vict. 
cO0. 


2.  Minute  of  Petition  of  Trader. 

Pursuant  to  the  Acts  for  the  Relief  of  Insolrent  Debton  in 

England. 

County  court  of  holden  at 

Minute  of  petitions  (  in  number)  filed  in  tbis  oooit 

by  persons  calling  themselves  traders  owing  less  than  SOO/.  under  the 
5  &  6  Vict.  c.  116,  as  amended  by  7  &  8  VicL  c  96,  in  the  moath 
of  1850. 


Day. 


Name  and  Residence. 


Alleged  TVsde. 


For  the  registrar  of  the  Court  of  Bankfaptcy. 


Ckrfc. 
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3.  Schedule, 


7  As  8  Yief  • 
c.  90^  •.  £• 


In  the  county  oonrt  of  bolden  at 

The  schedule  of 

I,  the  said  do  declare  that  this  mj  schedule  doth 

contain  a  full  and  fair  description  of  me,  as  to  m j  name  or  names» 
trade  or  trades,  profession  or  professions,  together  with  my  last  usual 
place  of  abode,  and  the  place  or  places  where  1  have  resided  durin|; 
the  time  when  my  debts  were  contracted,  and  also  a  fiill  and  true 
description  of  all  debts  due  or  growing  due  from  me  at  the  time  of  pre- 
senting my  petition,  and  of  all  and  erery  person  and  persons  to  whom 
I  am  indebted,  or  who  to  my  knowle<^e  or  belief  daim  to  be  mj 
creditors,  together  with  the  nature  and  amount  of  such  debts  and 
claims  respectiTcly,  and  the  dates  of  contracting  the  debts  severally^ 
and  the  security  given  for  the  same,  distinguishiof  such  as  are  admitted 
from  such  as  are  disputed  by  me,  and  also  a  full,  true,  and  perfect 
account  of  all  my  estates  and  effects,  real  and  personal,  in  possession, 
reversion,  remainder,  or  expectancy,  and  also  of  all  places  of  benefitor 
advantage  held  by  me,  whether  the  emoluments  of  the  same  arise  from 
fixed  saUries,  or  from  fees  or  oUierwise,  and  also  of  all  pensions  or 
allowances  which  I  have  in  possession  or  reversion,  or  which  are  held 
by  any  other  person  or  persons  for  me,  or  on  my  behalf,  or  of  and 
from  which  I  derive  or  may  derive  any  manner  of  bisnefit  or  advantage, 
and  also  of  all  rights  and  powers  of  any  nature  and  kind  whatsoever, 
which  I  am,  or  any  other  person  or  persona  in  trust  for  me,  or  for  my 
use,  benefit,  or  advantage,  are  in  any  manner  whatsoever,  seised  or 
possessed  of,  or  interested  in  or  entitled  unto,  or  which  I  or  any  other 
person  or  persons  in  trust  for  me  or  for  my  benefit  have  any  power  to 
dispose  of,  charge,  or  exercise  for  my  benefit  or  advantage,  together 
with  a  full,  true,  and  perfect  account  of  all  the  debts  due  or  growing 
due,  at  the  time  of  signing  this  my  schedule,  to  me,  or  to  any  person 
or  persons  in  trust  for  me,  or  for  my  benefit  or  advantage,  either  solely 
or  jointly  with  any  other  person  or  persons,  with  their  dates,  and  the 
names  and  places  of  abode  of  the  several  persons  firom  whom  such 
debts  are  dge,  or  growing  due,  and  of  the  witnesses  who  can  prove 
such  debts  so  far  as  I  can  set  forUi  the  same,  and  the  nature  of  tho 
security  which  I  have  for  any  such  debts ;  and  that  this  my  schedule 
doth  also  contain  a  balance  sheet  of  so  much  of  my  receipts  and  expen- 
ditures, and  of  the  items  composing  the  same,  aa  is  required  by  this 
honourable  court  in  that  behalf;  and  doth  fully  and  truly  describe  the 
wearing  apparel,  bedding,  and  other  such  necessaries  of  myaelf  and  of 
my  family,  and  my  working  tools  and  implements,  which  are  excepted 
by  me  from  the  operation  of  the  acts  of  parliament  of  5  &  6  Vict.  5  ft  «  Vict. 
c  1 16,  and  7  &  8  Vict  c.  96,  together  with  the  values  of  luch  excepted  «•  118 ; 
articles  respectively.  ^** ^"«*' 


Excepted  Articles  and  the  Values  thereof. 


Witness  my  hand,  the  day  of 

Signed  in  the  pretence  of 


9, 


185 
Attorney. 
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7  &  8  Vict, 
c  00, 1.  S. 


Scfaednle.    Pftge  2. 

Balance  Sheet  of  Receipt*  and  Espemditure. 

The  court  requires 

That  this  aooount  shall  in  no  case  begin  later  than  six  cakodir 
montiis  before  the  presenting  of  the  petition. 

That  if  before  that  period,  but  ainoe  the  commenceuient  of  bis 
present  embarrassmentSy  any  property  has  gone  away  from  htm  bj 
sale,  assignment,  mortgage,  distress,  execution,  or  any  mesns  otbo* 
than  the  ordinary  course  of  trade,  the  account  shall  comnkence  so  as  to 
include  all  such  transactions. 

*  That  the  blanks  in  the  description  of  the  debtor  side  of  the  acooont 
shall  be  filled  with  a  date  early  enough  for  compliance  with  the  above 
directions. 

That  the  specific  appropriation  of  each  sum  received  shall  be  sepa- 
rately shewn,  where  the  case  admits  of  it. 

That  the  date  of  each  item  in  the  account  shall  be  given  by  stitiaf 
the  day  as  well  as  the  year  where  the  same  can  be  ascertained. 

That  the  money  and  other  property,  which  was  in  possession  of  tbe 
InsolTent  or  his  family,  or  of  any  other  person  for  his  or  their  bcuefitt 
at  the  time  when  he  presented  his  petition,  shall,  in  aU  cases,  be  made 
a  specific  item  or  items  in  the  account. 


Dr. 

*  Specifications  of  aU  property,  real  and  personal,  in  whidi  I  hive 
had  an  interest  at  any  time  since  the  day  of  18  * 

to  the  time  of  subscribing  this  my  schedule,  showing  when,  hem,  to 
whom,  for  whom,  and  fbr  what  cooisideratbn  any  portion  of  soj  siu^ 
property  has  been  parted  with. 


BATS. 


I 


Or. 

Aooount  of  all  such  property,  showing  what  part  thereof  it  dov 
available  for  the  benefit  of  my  creditors,  and,  as  to  such  psrt  as  bas 
been  parted  with,  the  particular  application  of  the  proceeds  of  tbe 


DATE. 


t. 


d. 
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Creditors, 


iV.B.— Where  there  are  croM  demands,  the  party  muit  be  entered  both  as  cre- 
ditor and  debtor,  and  **  set-off  "  most  be  written  under  the  amount. 


No. 

NamM  and  Descriptions 

of  Creditorsand  Claimant* 

and 

their  present  or  last 

Residences. 

Amotiut. 

When 
Con- 
tracted. 

t 
kAw^t**^    Natore  and  Consldemtioo 
Admitted    of  the  Debt  and  SecttTi- 

or               ties,  if  any;  also, 
T\<«»«^      ^  the  Debt  is  dispated, 
uispmea.        ^^^  Beuoa  thereof. 

1 

£ 

a. 

d. 

Schedule.    Page  5. 


Debtort. 


J\r.B.^Where  there  are  cross  demands,  the  ptrty  must  be  entered  both  as  ere* 
ditor  and  debtor,  and  "  set-off"  must  be  written  under  the  amount. 


No. 


Names, 

Descriptions^ 

and 

Places 

of  Abode  of 

Debtors. 


AmoQBt. 


When  I    Good, 

Con-       Bad,  or 

I 

tracted.    Donbtfti). 

I 


Nature 

Witnesses, 

and 

with 

Consideration 

their  Beildenees, 

of  the 

and  other 

Debt;  alM, 

Eridence,  bjr 

Seeuitiea,  if  anj. 

which 

for 

the  Debt  may 

the  same. 

be  proTed. 

«. 


Witness  my  hand  the 
hundred  and  fifty- 


day  of 
Signed  in  the  presence  of 

c2 


I  one  thousand  eight 


,  Attorney. 
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Schedule.     Page  6. 

PROPERTY  IN  POSSESSION. 

Real  and  penonal  estates  and  effecU,  wUch  were  in  my  pocseasioa,  fXkyrfmaiX^  nr 
control,  or  which  were  held  by  any  other  person  or  peraons  in  tmst  for  mj 
use,  or  to  the  ponesaion  or  ea}Qjmtnt  of  which  I  wms  entitled  at  the  tieie  of 
subacribing  my  petition. 


1. 

Interests 
land. 


o 
a 


m 


II 


■  pi « 

xa      2. 

^z    Peraonal 
5  g   Property. 

Q     fl 


6*1 


s 


3. 

Property      in 
the    fonds, 
annuities, 
shares,  &c. 


4. 

Unpaid    lega- 
cies. 


Bookst  deeds, 
papers. 


Freehold,  copyhold,  and  leasehold  property,  with 
local  description,  names  of  tenants,  and  annoal 
rent  of  the  same ;  and  statement  of  ineombrances 
(if  any)  therenpon,  with  the  dates  thereof. 


Household  goods  and  faraitore  ...  at 
Wearing  apparel 

Jewels,  trinkets,  and  ornaments  of  the  person 
Plate,  linen,  and  duns 
Winea  and  other  liqnors 
Books,  prints,  and  pictures 
Horses,  cows,  and  other  animals 
Carriages 

Fbrming  stock  snd  implements  of  hnsbsndry 
Stock  in  trade  in  my  bnsiness  of 
Machinery  and  utensils  in  my  bnsiness  of 
Ships  and  ahares  of  ships :  vis. 
Cash,  bill,  promissory  notes,  bonds,  snd  other 
personal  property  not  before  specified 


Annuities,  money  in  the  public  or  other  funds, 
sharea  in  canal  and  ochor  companies ;  showing 
in  whose  name  the  same  are  standing,  also  when 
and  by  whom  the  last  dividend  or  other  pay- 
ment was  reoeiTed  in  respect  of  the  same. 


Legacies  due,  but  unpsid ;  with  aU  particulars 
oonoeming  the  same. 


Supposed 
Valve. 


1 


. 


Hie  following  is  a  true  list  of  all  books,  pspers,  deeds, 
writing,  relating  to  my  estate  and  effects,  or  any  part 

.  which  at  the  time  of  presenting  my  petitioQ  were,  or  ..  . 
time  since  have  been  in  my  possession,  or  under  my  matodj 
control,  or  in  the  possession  or  custody  of  any  perMMi  ia 
for  mc^  or  lor  my  use,  benefit,  or  advantage. 
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Schedule.    Page  7. 
PROPERTY  IN  REVERSION,  &c.,  Places,  Pensions ;   RighU  and  Powers. 

iV.f.— Contingent  as  well  as  Tested  interest  must  be  entered. 

Real  and  personal  estates  and  effects,  in  which  I  hare  any  interest  in  reTcrsion, 
remainder,  or  expectancy. 


1. 

Interest 
land. 


in 


2. 
Personal  pro- 
perty. 


3. 
Property    in 
the  funds, 
annoities, 
shares,  &c. 


Places      and 
pensions  in 
possession 
orreversion. 


RighU     and 
powers. 


Freehold,  copyhold,  and  leasehold  property,  with 
names  and  description  of  persons  now  enjoying 
the  same,  and  the  annual  value  thereof;  also 
the  nature  of  my  interest  therein,  and  from 
whom,  and  in  what  manner  it  is  derived. 

Personal  property,  with  names  and  descriptions  of 
persons  now  enjoying  the  same ;  also  the  nature 
of  my  interest  therein,  and  from  whom,  and  in 
what  manner  it  is  derived. 


Annuities,  money  in  the  public  or  other  funds, 
shares  in  canal  and  other  companies ;  showing 
in  whose  names  the  same  are  standing,  with 
names  and  descriptions  of  persons  now  enjoying 
the  same ;  also  the  nature  of  my  interest 
therein,  and  from  whom,  and  in  what  manner 
it  is  derived. 


Places  of  benefit  or  advantage  held  by  me,  with 
the  salaries,  fees,  and  emoluments  thereof ;  also 
all  pensions  and  allowances  in  possession  or 
reversion  held  by  me  or  by  any  other  penon 
or  persons  for  me  or  on  my  behalf,  or  of  and 
from  which  I  derive  or  may  derive  any  benefit 
or  advantage. 

Rights  and  powers,  which  I  or  any  other  person  or 
persons  in  trust  for  me,  or  for  my  use,  benefit, 
or  advantage,  am  or  are  in  any  manner  seised 
or  possess^  of,  or  interested  in  or  entitled  unto, 
or  which  I  or  any  other  person  or  persons  in 
trust  for  me,  or  for  my  benefit,  have  any  power 
to  dispose  of,  charge,  or  exercise  for  my  benefit 
or  advantage. 

I  do  hereby  swear  that  the  contents  of  this  my  schedule, 

and  of  all  and  every  part  thereof  respectively,  are  true : — So  help  me  God. 

Sworn  in  court,  at  in  the  county  of 

this  day  of  185    . 

Before  me. 

Judge  of  the  county  court  of  holden  at 

e3 


Bappoaed 
Value  of  mj 

Intereft 

if  now  to  be 

Sou. 


i. 


d. 


102 


Appendix  to  Part  II. 


In  the  coantj  coart  of  bolden  at 

Ifutruetioni.'^ThiB  accoant  is  to  begin  at  or  before  the  time  when  the  earlieit 
debt  in  the  ichedule  wis  contracted  by  the  inaohrent :  if  he  haa  at  any  time  ben 
bankmpt,  or  petitioned  under  an  insolvent  act,  it  moat  be  stated  whether  any  debts 
dne  under  sneh  bankniptcj  or  insolvency  are  still  unpaid.    (See  below.) 

In  the  matter  of  an  insolvent  debtor. 


18 


GENERAL  BALANCE  SHEET. 
This  my  account  begins  in  or  about*  the  month  of 

)  was  contracted  by  me  in  the 


The  earliest  debt  in  my  schedule  (No. 
year  18    • 

PiU  Qp  the  blaak. 


1 

Cr. 

1 

1       ^ 

Ur. 

1 
1 

Capital  at  the  time  aforesaid,* 
comlsting  of 

( 

Good    debts,    as    la 
schedule 

Bsd   -       -       -       - 

Doubtftd 

-f 

Afctuegaie  amount  of 
DebU,  as  in   iche- 
dule      ... 

Deduct,  1.  Thoie  for 
which    I  have   re- 
ceived no  considera- 
tion       ... 

Deduct,  2.  In  respect 
of  debts  more  than 
once  entered  - 

Total  amount  of  debts 
to  me  • 

Rent  for         years  at  i 
year    -       .       - 

Tkzes  for        years  at 

Servants'  waces  for 
atX 

Other  household  ezpeni 
years  at           £ 

Special     expenses,     di 
ments,  and  loesei^  viz. 

Property  aeutloBed  in 
dule,p.6aadr     - 

Money  in  pnsefilun  w 
flled  my  petition  - 

Deficiency 

owins 

I         a 

£ 
yearn 

Jimount  of  debts  con 
since  the  time  aforesa 
which  I  hare  receivi 
sideration    - 

ProAts  of  business   iz 
.  year,  Til— 

[Here  enter,  besidee  the 
on  business,  all  roon 
ceiTed    by   annuities] 
dends,  or  otherwise,  i 
property  had  by  gift, 
bequest,  ice.,  since  tb 
aforesaid*.] 

Value  to  be  accounted  fo 

traeted 
id*,  for 
id  con. 

1    each 

profits 
ies  re- 
,  diTi. 
ilsoaU 
deriss^ 
e  time 

r-£.' 

Kt  for 
■bune^ 

ache- 
h«B  I 

The  cause  of  my  present  insolvency  is 

Iwast       bankrupt 
It  petitioned  this  court 

1 1  petitioned  bankruptcy  court 

as  an  ineolTent  debtor 


and  debts  still  unpaid  are  about  £ 
and  debts  stIU  napaid  are  about  £ 
and  debts  stiU  unpaid  an  about  £ 


f  If  never  bankrupt  or  insolvent,  write  <  never.' 
Signed  in  the  presence  of  dated  this  day  of 


165 
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4.  Affidavit  verifying  Petition  and  Schedule.  7^8  Viet. 

In  the  county  court  of  holden  at 

in  the  said  county. 

I»  of  Ifthepeti- 

the  petitioner  named  in  the  potion  hereunto  annexed  maketh  oath,  tionerafflnn* 

and  faith,  that  the  scTeral  allegations  in  the  said  petition,  and  the  ^^  aeconi- 

aeveral  matters  contained  in  the  schedale  hereunto  annexed,  are  ^^  '^' 

true. 

Sworn  at 
in  the  of 

this  day  of 

185 
Before  me, 


5.  Bttate  Paper  to  be  delivered  with  Petition.  n^ig^  4^  m|^ 

mm  « M»       atue* 

day  of  185    . 

In  the  county  court  of  holden  at 

in  the  said  county. 

I  late  of  a  petitioner  under  the 

statutes  5  &  6  Vict  c.  116,  and  7  &  8  Vict.  c.  96,  and  10  &  11  Vict. 
0. 102,  do  hereby  declare  that  the  account  hereunder  written  and 
signed  by  me  is  a  true  account  of  all  my  books  of  account  and 
Touchers,  and  of  all  personal  estate  and  effects  (including  money)  now 
in  my  possession  or  under  my  control,  or  in  ^  possession  or  under 
the  control  of  any  other  person  by  my  authority,  or  in  trust  for  me, 
and  the  place  or  places  where  the  same  now  are,  to  the  best  of  my 
belief,  and  whether  liable  for  rent  or  any  other  charge,  and  to  whom 
by  name,  and  the  particulars  of  the  demand,  in  order  that  such  pro- 
perty may  be  duly  ascertained  and  given  up  to  the  derk  of  the  sdd 
court,  being  oter  and  aboye  those  articles  which  I  can  except  in  my 
petition  from  the  operation  of  the  said  acts,  not  exceeding  the  valae  of 
twenty  pounds. Accounts. 

Note. — The  excepted  articles  toiih  the  value  thereqf  reepectivefyt 
are  directed  to  be  ascertained  and  (^praised  in  all  cases. 

Note.— JT*  goods  are   under   different   heads ,  as  "furniture/' 
**  stock"  ^c,  state  separately  the  value  of  each  head. 

Dated  the  day  of  185    • 

(signed) 

Notice, — Left  at  the  appraiser's  office,  (address) 
on  the  day  of  185    « 

Signed 

the  appraiser  to  the  court. 

In  the  matter  of 
last  trade  or  profession 

insoWent  debtor,  petitioning  for  protection  from  process 
attorney  and  his  address— 

I,  the  said  petitioner,  request  that  licensed 

appraiser,  shall  yalue  and  certify  according  to  the  practice  of  the 
■court. 

s4 
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My  late  residence  wu  {here  tfive  meh  dacripiiou,  ky 
9treei,  number,  ^c,  at  will  enable  any  one  to  find  the  plaee—^ 
ehop,  i^e.,  $0  ttate.) 

The  present  resi^oe  of  my  family  is  {here  give  a 
deeeriptum,) 

Then  is  also  property  for  valuation  at  {and  here,) 

Dated  the  day  of  185    '. 

(Signed) 


ante. 


6.  Return  to  Notice /or  Appraisement. 


County  court  of 
holden  at 
Appraiser's  office. 


TKotice  receiTed  on 
<  This  retnm  ready  on 
(,Delirered  on 


the 
the 
the 


In  the  matter  of  A.  B.  of,  &c. 
a  petitioner  for  protection  from  process. 

Attorney. 
I 
appraiser  to  the  court,  hereby  certify  that  I  have  acted  upon  the  notice 
giTen  in  this  matter,  and  have  given  attendance,  and  seen,  examined, 
and  valued  each  and  every  of  the  articles  hereinafter  specified  at  the 
times  and  places  severally  mentioned,  and  that  the  sum  affixed  to  eack 
article  is  the  just  and  fair  value  thereof — 

viz. :  on  the  day  of 

at 


£. 


f. 


rf. 


ilitte,<m8U, 


In  the  county  court  of 
in  the  said  county. 


7.  Warrant/or  Seizure. 

holden  at 


an  insolvent 


Whereas 
debtor,  has  presented  a  petition  to  the  county  court  of 

holden  at  praying  for  protection  from  process 

pursuant  to  the  statutes,  and  the  same  has  been  filed  and  thereupon 
an  interim  order  of  protection  from  process  has  been  duly  signed  pur- 
suant to  the  statutes  in  such  case  made  and  provided :— Theae  ar« 
therefore  by  virtue  of  the  premises  and  the  statute  in  that  behalf  to 
will  and  require,  authorise,  and  empower  you  and  every  one  of  you  to 
whom  this  warrant  is  directed,  forthwith  to  enter  into  and  upon  Che 
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hoDse  and  houses  of  the  said 

and  also  in  all  other  place  and  places  belonging  to 
the  said  where  any  of  goods 

are  or  are  suspected  to  be :  yon  shall  seise  all  the  ready  money,  jewels, 
plate,  household  stuff,  goods,  merchandise,  books  of  accounts,  and  all 
things  whatsoever  belonging  to  the  said 

save  and  except  the  wearing  apparel,  bedding,  and  other  necessaries  of 
the  said  insoWent  debtor  and  family,  and  the  working  tools  and 

implements  of  the  said  insolvent  debtor,  not  exceeding  in  the  whole 
the  value  of  twenty  pounds,  and  described  by  the  said  inaolvent  debtor 
in  schedule  filed  with  the  petition  aforesaid.    And  such  things 

as  you  shall  so  seize  you  shall  cause  to  be  inventoried  and  appraised 
by  honest  men  of  skill  and  judgment,  and  the  same  you  shall  so  return 
to  the  said  court  with  all  convenient  speed.  And  that  what  you  shall 
so  sebe  you-shaU  safely  detain  and  keep  in  your  possession  until  you 
shall  receive  other  order  for  the  disposal  thereof  from  the  judge  of  the 
said  court ;  and  in  case  of  resistance,  or  of  not  having  the  key  or  keys 
of  any  door  or  lock  belonging  to  the  said 

where  any  of  c^ods  are  or  are  suspected  to  be,  you  shall 

break  open  or  cause  the  same  to  be  broken  open,  for  the  better  execu- 
tion of  this  my  warrant. 

Given  under  my  hand  and  seal  this  day  of 

in  the  year  of  our  Lord  185    • 

Judge  of  the  said  county  court. 

To 
and  to  his  assistants,  and  to  all  mayors, 
bailiffs,  constables,  headboroughs,  and  all 
other  her  Majesty's  loving  subjects  whom  ) 
I  require  to  be  aiding  and  assisting  in 
the  execution  of  this  my  warrant,  as  occa- 
sion shall  require. 


8.  Ordir  directing  yihen  Notice  by  Priioner  thaU  be  eerved  on     Ruiet9, 1844, 

detaining  Creditor.  «'"*• 

Pursuant  to  the  acts  for  the  relief  of  insolvent  debtors  in  England. 

In  the  county  court  of  holden  at  in  the 

said  county,  on  the  day  of  185    • 

In  the  matter  of  a  prisoner  in 

and  a  petitioner  for  protection  from  process. 

Upon  application  made  by  the  said  petitioner  for  directing  what 
notice  shall  be  given  to  the  detaining  creditor,  so  that  he  may  be  heard 
against  the  granting  of  the  interim  order,  I  appoint  the 

day  of  at  o'clock  precisely,  for  such  hearing. 

And  I  ftuther  direct  that  the  proper  notice  shall  be  served  on  the  de- 
taining creditor,  and  also  on  his  attorney,  not  later  than 

Judge  of  the  said  county  court. 

JV.B<»If  the  petitioner  acts  in  person,  more  particular  directions 
will  be  given. 

b5 
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nvU,  9, 1M4»     9.  Notiet  of  Hieniicm  of  Prtmmtr  haomg  petUiomed  to  mppiy  for 
P^'  hu  Jnierim  Order,  omd  Dioekmyefrom  CuHody. 


In  the  county  court  of  hoUen  aft 

in  the  nid  ooonty. 

In  the  matter  of  the  petition  of  A.  B.,  &c. 

an  inaolTent  debtor. 

Mr. ^ 

Take  notice,  that  I,  the  nndenigned  A.  B.,  of,  &c.  ior  noQ  boo;  i 
trader  within  the  meaning  of  the  atatotea  now  in  force  relating  fo 
hankrupta  [hat  owing  debta  anumntinc  in  the  whole  to  kaa  than  3002.], 
haTing  presented  a  petition  to  the  aaid  eonrt  under  the  pnmaoaa  of 
the  itatntea  made  and  paaaed  in  the  5th  and  6th  and  7th  and  8th  yem 
!i  &  evict,      of  the  rdgn  of  her  present  Majesty,  entitled  respectively, "  An  Actftr 
7  &  e  Vict,     the  Relief  of  Insolvent  Debtors,"  and  "  An  Act  to  amend  the  Law  oC 
Insolvency,  Bankrupicy,  snd  Execotion,"  and  of  an  act  pasMd  la  te 
10  &  11  Vict,  loth  snd  11th  year  of  her  Majesty's  leign,  entitled,  «  An  Act  tosboliik 
the  Court  of  Review  in  Bankruptcy,  and  to  make  Alterations  in  the 
Jnrisdiction  of  the  Courts  of  Bankruptcy  and  Court  for  Relief  of  In- 
solvent Debtors,"  snd  such  petition  having  been  filed  in  this  eosrt, 
ahall,  on  the  day  of  at  o'doek  is 

the  (such  time  having  been  appointed  hj  the  oouit  for 

that  purpose),  or  ss  soon  sfter  ss  oouusel  or  attorney  can  be  bctfd, 
make  application  to  the  judge  of  the  said  court  for  an  interim  order  of 
protection,  and  thereupon  for  an  order  to  be  diachsrged  out  of  tlie 
custody  of  ss  to  the  execution  upon  a  judgmeot 

at  your  suit,  obtained  in  an  action  for  the  recovery  of 
being  a  debt  mentioned  in  my  schedule. 

Witness, 

(signed) 

The  above-named  petitioner. 


5  &  •  Vict.  10,  Interim  Order  for  Protection  from  Proeese. 

FMe,  8, 1844,      j„  ^^it  county  court  of 

the  said  county  on  the 


bolden  at 
day  of 

185   . 

an  inaoheofc 

In  the  matter  of 
debtor. 

Be  it  remembered,  that  the  above-named 
not  being  a  trader  within  the  meaning  of  the  statutes  now  in  force 
relatiDg  to  bankrupts  [or  being  a  trader  within  the  meaning  of  tte 
statutes  now  in  force  relating  to  bsnkrupts,  but  owing  debts  amosntiBl 
in  the  whole  to  less  than  300i.],  having  presented  a  petitioD  to  this 
honourable  court,  under  the  provisions  of  the  statutes  made  snd  pui^ 
in  the  5th  and  6th  snd  7th  snd  8th  yeara  of  the  reign  of  her  present 
Majesty,  entitled  respectively,  "  An  Act  for  the  Belief  of  lusolveDt 
Debtors,"  and  '*  An  Act  to  asoend  the  Law  of  Insolvency,  Bank- 
ruptcy,  and  Execution/'  and  an  act  passed  in  the  10th  snd  11th  yesff 
of  her  Majesty's  reign,  entitled,  '*  An  act  to  abolish  the  court  of 
Review  in  Bsnkruptcy,  and  to  make  alterations  in  the 
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f» 


ihe  Court!  of  Bankruptcy  and  Court  for  Relief  of  ImolTent  Debtors, 
and  inch  petitions  having  been  filed  in  this  ooart,  \Jf  a  prwmer^  here 
•add  **  and  the  said  petitioner,  being  a  prisoner  in  execution  upon  a 
jodgment  obtained  in  an  action  for  the  reooTcry  of  a  debt,  having  given 
snch  notice  to  the  detaining  creditor  under  such  execution  as  directed 
by  this  honourable  court,  under  Rule  9,  for  better  carrying  into  exe- 
cution the  said  acts."]  a  protection  is  hereby  given  to  the  said 

from  all  process  whatever  (except  as  hereinafter  mentioned), 
either  against  his  person  or  his  property  of  every  dascriptiony 
which  protection  shidl  continue  in  force,  and  all  process  (except  process 
ibr  arresting  or  holding  him  to  bail  under  the  authority  of  a  judge's 
order  for  tluit  purpose),  be  stayed  until  the  day  of 

at  o'dock  in  the  being 

the  time  appointed  for  his  first  examination. 

Judge  of  the  said  county  court. 


11.  Order  for  Sale. 

In  the  county  court  of  hotden  at  r  tt%  Vfct, 

in  the  said  county,  on  the  day  of  186    .       «-»^«-W- 

In  the  matter  of  an  insolvent  debtor. 

Whereas  the  said  has  presented  h 

petition  to  the  court  for  protection  firom  process,  and  the  same  has 
l>een  filed  and  an  interim  order  of  protection  from  process  has  been 
duly  signed  according  to  the  statutes  in  such  case  made  and  provided : 
And  whereas  gentleman,  derk  of  the  county 

•court  of  holden  at 

is,  by  virtue  of  his  said  office  and  by  force  of  the  statute  in  that  bdial( 
official  assignee  of  the  estate  ani  effects  of  the  said  insolvent  debtor. 

It  is  ordered,  that  the  said  official  assignee  shall  sell  and  dispose  of 
the  property  of  the  said  insolvent  debtor  now  vested  in  him  pursuant 
to  Uie  statutes  in  that  behalf,  save  and  except  the  wearing  apparel^ 
bedding,  and  other  necessaries  of  the  said  insolvent  debtor  and  h 
family,  and  h  working  tools  and  implements  not  exceeding  in  the 

whole  the  value  of  twenty  pounds,  being  nevertheless  such  only  as  are 
fully  and  truly  described  by  the  said  insolvent  debtor  in  h  schedule 
£led  with  the  petition  aforesaid. 

Judge  of  the  said  county  court 


12.  Renewal  of  IntolvenVe  Protection. 

In  the  county  court  of  holden  at  *  mS^^ 

in  the  said  county,  on  the  ^  "•*  *•  •• 

day  of  185     . 

1  hereby  renew  the  within  order  for  the  protection  of  the  said 

until  the  day  of 

185    ,  at  this  place. 

Judge  of  the  said  county  court. 
■  6 
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13.  Order  discharging  Prisoner  on  Interim  Order, 

7  Sc  8  Vict.         In  the  coiinty  court  of  holden  at 

c.  90,  >.  6.      in  the  said  county,  on  the  dtj  of 

18    . 

Tb  be  altered      In  the  matter  of 

according  to  ^      insoWent  debtor,  not  being  a  trader  within  the  meaning  of  the 
the  fact,        statutes  relating  to  bankrupts  [or  being  a  trader  within  the  meaning 
of  the  statutes  now  in  force  relating  to  bankrupts,  but  owing  debts 
amounting  in  the  whole  to  less  than  three  hundred  pounds.] 

Before  me,  the  undersigned,  the  judge  of  the  said  court 

Whereas  a  petition  of  the  said 
has  been  filed  in  this  court,  and  an  interim  order  for  protection  froD 
process  has  this  daj  been  given  to  the  said 

under  the  provisions  of  the  statute  made  and  passed  in 

8  &  0  Yiet.  the  5th  &  6th  year  of  the  reign  of  her  present  Majesty,  intituled  "  An 
7  4c  8  Viet  Act  for  the  Relief  of  Insolvent  Debtors,"  and  of  an  act  passed  i& 
10  ft  11  Vict,  the  7tii  &  8th  year  of  her  said  Majesty's   reign,   intituled  "An 

Act  to  amend  the  Law  of  Insolvency,  Bankruptcy,  and  Execution," 
and  of  an  act  passed  in  the  10th  &  11th  year  of  the  reign  of  her 
Mqesty,  intituled  "  An  Act  to  abolish  the  Court  of  Review  in  Bank- 
ruptcy, and  to  make  alterations  in  the  Jurisdiction  of  the  Courts  of 
Buikruptcy  and  Court  for  Relief  of  Insolvent  Debtors  : "  and  wberes} 
it  appears  to  this  court  that  the  said 

is  detained  a  prisoner  in  in  execution  upon 

a  judgment  obtained  in  an  action  for  the  recovery  of  a  debt  mentioned 
in  his  schedule,  that  is  to  say,  upon  a  judgment  at  the  suit  of 

Now  1  do  order  and  direct  the  keeper  of 
aforesaid,  or  any  officer  who  shall  have  the  said 

in  custody  by  virtue  of  such  execution  as  aforesaid. 
to  discharge  the  said  out  of  costod; 

as  to  such  execution  pursuant  to  the  statutes. 


Judge  of  the  said  county  court. 


14.  Notice  to  Creditors  and  for  Gazette  ^f  First  Examination. 

7  lb  8  Vict.         Whereas  a  petition  of 

c.  <M,  i.  3.      an  insolvent  debtor,  having  been  filed  in  the  county  court  of 

•BM/tf,  7, 1848,  holden  at  in  the  said  county,  and  an  interim  order  for 

^nte,  protection  from  process  having  been  given  to  the  said 

under  the  provisions  of  the  statutes  in  that  case  made  and  provided, 
the  said  is  hereby  required  to  appear  in  the 

said  court  to  be  holden  at  aforesaid,  before  the 

jodge  of  the  said  court,  on  the  day  of 

next,  at  o'clock  in  the  noon  predselj. 

for  his  first  examination  touching  his  debts,  estate,  and  efiects,  and  to 
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be  farther  dealt  with  according  to  the  proriaions  of  the  said  atatates : 
and  notice  is  hereby  given  that  the  choice  of  aaaigneea  is  to  take  place 
at  the  time  so  appointed. 

AU  persons  indebted  to  the  said 
or  who  haTe  any  of  his  effects,  are  not  to  pay  or  deliver  the  same  but  to 

the  clerk  of  the  said  court,  who  is  the  offidai 
j»signee  of  the  estate  and  effects  of  the  said  insoWcnt,  at  his  office  at 

in  the  said  county. 


15.  Affidavit  of  Serviee  of  Notice. 

In  the  county  court  of  holden  at  7  sc9  Tiet. 

c.  96,  •.  3. 

In  the  matter  of  the  petition  of  an  insolvent  ruU,  7. 1842« 

debtor.  ante, 

high  bailiff  of  the  said  county  court, 
maketh  oath  and  saith  that  he  did  serve  true  cop  of  the  notice 
hereunto  annexed,  on  the  day  of  by 

delivering  the  same  before  the  hour  of  in  the  afternoon  of 

the  same  day,  into  the  hands  of  the  proper  person  authorised  to  receive 
paid  letters,  at  the  receiving-house  for  genond  poet  letters,  situate 

which  said  copy  was  duly  folded 
and  wafered  as  letter  and  addressed  in  manner 

following ;  that  is  to  say 

and  that  at  the  same  time  this  deponent  paid  the  said  person  the  sum 
of  for  postage  of  the  same. 

Sworn  at  in  the  of 

this  day  of  185     . 

Before  me, 


16.  Warrant  to  bring  tip  a  Prisoner. 


In  the  county  court  of 

holden  at 

inr&svicu 

the  said  county 

on  the 

day  c-  ^»  ■•  7. 

of                                  185  . 

* 

I,  the  undersigned,  judge  of  the  said  county  court,  authorized  to  act 
in  the  matter  of  a  petition  filed  in  the  said  court  by 

of  an  insolvent  debtor,  do  hereby  require  you 

to  bring  the  said  whom  you  have  in 

custody,  before  me,  on  the  day  of  at 

o'clock  In  the  noon  precisely,  at 

the  court-house  of  the  said  court,  for  examination   acconling  to  the 
directions  of  the  acts  of  Parliament  in  that  case  made  and  provided. 

Judge  of  the  said  county  court 

To  the  of  the 

Prison,  or  his  deputy. 
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17.  WUneu**  Summotu. 

5  4t  6  Vict.         In  the  coanty  court  of  holdea  at 

«.  110, 1. 1.     jn  tiiB  gujj  county. 

In  the  matter  of  a  petitioner  for  protectkm 

from  prooeM 

TTiese  are  to  will  and  require  yon  to  whom  this  warrant  is  directed* 
peraonally  to  be  and  appear  before  esquire, 

judge  of  the  said  coanty  court,  at  on  day  the 

day  of  at  o'dock, 

then  and  there  to  be  examined,  by  virtue  of  the  statues  in  such  case 
made  and  provided. 

And  hereof  you  are  not  to  fail  at  your  peril. — Given  under  my  hand 
this  day  of  185  . 

To 


18.  Pirtf  Exmmnaiion, 

Insoirenri         In  the  OGunty  court  of  holden  at 

flnt  ezaml- 

Before  esquire,  judge  of  the  said  oonrt, 

on  the  day  of  185    . 

In  the  matter  of 

an  insolvent  debtor. 

MemoranduM. — ^The  above-named  insolvent  having  appeared  before 
me,  pursuant  to  notice  for  that  purpose  in  the  London  Gazette^  and  t 
newspaper  circulating  in  the  county  where  he  resides,  and  anbiBittBd 
himself  to  examination  upon  oath : 

I  hereby  app<nnt  the  day  of  next,  at 

o'clock  in  the  noon  precisely,  to  proceed  to  make  a  final  order 

in  the  matter  of  the  petition  of  the  said  insolvent,  unless  cause  be  then 
and  there  shown  to  the  contrary.  And  I  hereby  renew  his  proleeCioB 
until  that  day. 

Judge  of  the  said  coanty  const. 


19.  A^Qumment  qfFini  Sxamination^ 

Sim  Vict.         In  the  county  court  of  holden  at 

«.  lie,  i.  4.  in  the  said  county. 

On  the  day  of  185  . 

In  the  matter  of  an  insolvent  debtor. 

Before  me,  the  undersigned,  the  judge  of  the  ssid  county  oourt. 

This  being  the  day  appointed  for  the  first  exsmination  of  the  above- 
named  insolvent,  and  he  having  come  before  me  and  been  sworn  «nd 
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ezftmiiied  Umehing  h  debti,  ertates,  and  effects,  aooording  to 

the  directioDS  of  Ske  statates : 

It  is  ordered  that  this  sitting  be  adjonned  until  day 

of  one  thousand  eight  hundred  and  fifty 

for  the  examination  of  the  iosoWent. 

Judge  of  the  said  connty  conrt 


20.  Adveriiiement  o/Jurther  Hearing, 

In  the  connty  oonrt  of  holdenat  l^JH^oa 

in  the  said  county.      *  so. 

who  was  heard  in  the  said  county 
court  of  at  on  the 

day  of  when  will  appear 

again  on  day  the  day  of 

and  apply  for  orders  of  protection  and  discharge  under  7  &  8  Vict. 
c.  96,  s.  28,  29.    All  creators  may  oppose. 


21.  Order  of  Remand  of  Pritontr, 

In  the  county  court  of  holden  at  7  fc  8  Vict, 

in  the  said  county.  c  oe,  ■.  84. 

On  the  day  of  185  . 

In  the  matter  of  an  insoWent  debtor  not  To  he  ottered 

being  a  trader  within  the  meaning  of  the  laws  rehtting  to  fff^^^  ^ 
bankrupts  [or  being  a  trader  within  the  meaning  of  the      '^    * 
statutes  now  in  force  relating  to  bankrupts,  but  owing  debts 
amounting  in  the  whole  to  less  than  three  hundred  pounds]. 

Before  me,  the  undersigned,  the  judge  of  the  said 
court. 

Whereas,  the  said  having  filed  his  petition, 

and  obtained  an  interim  order  for  protection  from  process  under  the 
statute  passed  in  the  fifth  and  sixth  year  of  the  reign  of  her  present 
Majesty,  entitled  **  An  Act  for  the  Relief  of  Insolrent  Debtors,''  and 
under  another  statote  passed  in  the  serenth  and  eighth  year  of  her 

f  resent  Majesty's  reign,  entitled  '*  An  Act  to  amend  the  Law  of 
nioWency,  Bankruptcy,  and  Execution,"  and  under  another  statute 
passed  in  the  tenth  and  eleventh  year  of  her  said  Majesty's  reign, 
entitled,  *'  An  Act  to  abolish  the  court  of  Review  in  Bankruptey  and 
to  make  alterations  in  the  Jurisdiction  of  the  Courts  of  Bankruptey 
and  Court  for  Relief  of  Insolvent  Debtors,"  an  order  of  this  court 


lis 
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bearing  date  the  day  of 

it  was  ordered  that  the  keeper  of 

or  an  J  officer  who  ihonld  have  the  laid 

in  cottodj  by  virtue  of  the  leveral  execntiona  for  debt,  or  any  of 

in  the  Mid  ordtr  mentioDed,  ahooid  diicharge  the  aaid 

ont  of  cnatody  as  to  aoch  execntioiis,  pannant 
to  the  aaid  second  mentioned  statute ; 

And  whereaa,  pursuant  to  notice  for  that  purpose  duly  fiTen,  tht 
said  this  day  appeared  in  court  for  hia  lint 

examination,  and  upon  such  his  examination  it  appeared  to  thia  court 
that 


It  is  therefore  ordered,  in  pursuance  of  the 
statute,  that  the  said  be  remanded  to 

custody  as  to  such  of  the  several  executions  for  debt  upon  tlie  ji 
ments  in  the  said  recited  order  mentioned,  as  would  now  remain  ta 
force  in  case  the  said  order  had  not  been  made  :  for  which  parpoae  it 
is  further  ordered  that         *  one  of  the  oahera  of  this 

court,  or  one  of  hu  assistants,  do  take  the  said 

and  forthwith  convey  him  to  there  to  be  '<*H'^y^ 

upon  such  executions  as  aforesaid. 


Registrar. 


Judge  of  the  said  covnty  court. 


7  It  8  Vict. 
c  00, 1.8. 


22.  Choice  of  Auiffneet, 


No. 


In  the  county  court  of  holden  at 

in  the  said  county. 


On  the 


day  of 


185 


IfeMoraiufam.— This  bdng  the  sitting  appointed  for  the  chokse  of 
assignees  of  the  estate  and  effects  of  the  aboveniamed  inaolvcnt :  we 
whose  names  are  hereunder  written,  being  the  majority  in  number  and 
Talue  of  the  creditors  attending  by  ounelves,  or  our  attomiiea  duly 
authorised  by  letters  of  attorney  in  that  behalf,  before  the  judg«  at  tins 
sitting,  have  chosen,  and  do  hereby  nominate  and  dioose 

to  be  assignee  of  the  estate  and  effects  of  the  said 

and  we  do  desire  that  such  person  may  be  appointed 
assignee. 


accept  the  said  trust  and  appointment, 

I,  esquire,  judge  of  the  said  ooort,  do  heraby 

approve  of,  and  ratify  and  confirm  the  aaid  choice. 
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23.  Certijleate  of  Appointment  of  Anignen, 

No. 

In  the  ooontj  eoort  of  holden  at  7  le  8  Yict. 

in  the  said  eoantj.  ^'  ••»  •••- 

On  the  day  of  185    . 

This  is  to  certify,— That 

this  day  doly  choien  assignee  of  the  estate  and  effects  of 
and  the  said 
haTiog  accepted  the  said  trust  and  appointment,  the  said  choice  was 
approved  of,  and  ratified  and  confirmed  by  the  undersigned  judge. 
And  this  is  further  to  certify  that 

gentleman,  registrar  of  the  said  county  court,  is  by  Tirtne  of  his  said 
office,  and  by  force  of  the  statute  in  that  behalf,  official  assignee  to  the 
estate. 

Judge  of  the  said  county  court. 
Registrar. 


24.  Appointment  ^f  Day  for  maMng  Final  Order, 

» 

In  the  county  court  of  holden  at  5  «c  6  Vkt. 

in  the  said  county.  «•  Ai<*»  ••  *• 

Before  esquire,  judge  of  the  said  court 

on  the  day  of  185    . 

In  the  matter  of  an  insolvent  debtor. 

Memorandum, — ^The  above-named  insolvent  having  appeared  before 
me,  pursuant  to  notice  for  that  purpose  in  the  London  Gazette,  and  a 
newspaper  circulating  in  the  county  where  he  resides,  and  submitted 
himself  to  examination  upon  oath : 

I  hereby  appoint  the  day  of  next 

at  o'clock  in  the  noon  predsely,  to  proceed 

to  make  a  final  order  in  the  matter  of  the  petition  of  the  said  insolvent, 
unless  cause  be  then  and  there  shown  to  the  contrary.  And  I  hereby 
renew  his  protection  until  that  day. 

Judge  of  the  said  county  court. 


25.  Advertisement  of  Day  for  Final  Order, 

Final  orders  will  be  made  in  the  matters  of  the  following  persons,  6  ft  0  Vict, 
petitioners  for  protection  from  process,  at  the  county  court  of  c*  ^l^  ••  4- 

holden  at  in  the  said  county  before 

esquire,  judge  of  the  said  court,  unless  cause  be 
shown  to  the  contrary,  as  follows :  on  day  the 

day  of  at  o'clock  precisely. 
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26.  Exummaium  (m  FimmL  Order, 

5  8c  6  Vict.         In  the  conntf  court  of  holden  it 

c.  n0»  and  in  the  nid  oomtr. 

7  ttR  Vict.  ' 

In  the  matter  of  an  insolrent  debtor. 

JtfaNoraniliciii.— That  the  nid  hamg  pntaid 

petition  to  this  honourable  eonrt  vnder  the  proTiaioof  oi  o 
act  passed  in  the  fifth  and  sixth  year  of  the  reign  of  her  present  M^ertff 
entitled,  '<  An  Act  for  the  Relief  of  Insolvent  Debtors,  and  of  m  Kt 
passed  in  the  seventh  and  eighth  year  of  her  Migesty's  reign,  entided, 
*'  An  Act  to  amend  the  Law  of  InsolTency,  Bankruptcy,  sad  Execs- 
tion,"  and  of  an  act  passed  in  the  tentii  and  eleventh  year  of  Che  icigB 
of  her  M^esty,  entitled,  "  An  Act  to  abolish  the  Court  of  Renevia 
Bankinptcy,  and  to  make  AUerstions  in  the  Jnrisdictioa  of  die  OmbU 
of  Bsnkmptey  and  Cooit  for  Relief  of  Insolvent  Debtws,"  sad  ndi 
petition  having  been  duly  filed  in  court,  and  the  said  petitioner  hnias 
come  before  me,  the  undersigned,  the  judge  of  the  said  court,  ia  ordff 
to  make  a  full  and  true  discovery  and  disdosure  of  estate  tai 

effects,  pursuant  to  notice  in  the  Ltmdom  Gazeite  for  that  paipoK 
given,  and  being  sworn  and  eyamined  at  the  time  and  place  above  bmb- 
tioned,  upon  oath,  sa      — tiiat  the  aevecal  alleptkvsu 

the  petition  above  named,  and  the  several  matters  in  the  lehedilei 
thereunto  annexed  are  true,  and  that  the  debts  of  this  deponent  vcR 
not  contracted  by  any  manner  of  fraud  6t  breach  of  trust,  or  by  reesa 
of  any  prosecution  against  this  deponent,  whereby  he  wss  ooancCB^ 
of  any  offence,  or  without  having,  at  the  time  of  becoming  indeM 
reasonable  assurance  of  being  able  to  pay  such  debts,  and  that  sock 
debts  were  not  contracted  by  reason  of  any  judgment  in  anyprooeeda; 
for  breach  of  the  revenue  laws,  or  in  any  action  for  breach  of  proa* 
of  marriage,  seduction,  criminal  conversation,  libd,  assault,  filaader. 
battery,  malidons  arrest,  malicious  luing  out  a  fiat  in  bankroptcTi  v 
malidons  trespass ;  and  that  this  deponent  has,  in  md  idK- 

dules,  made  a  full  discovery  of  all  estate,  effects,  debts,  ai 

credits,  and  has  not  parted  with  any  of  property  BDce  tk 

presenting  of  petition. 


Judge  of  the  said  county  oooit 
the  said  petitioner. 


J 


27.  Final  Order  for  Protection  from  Proctn. 

7  ft  8  Vict.  Court  for  the  Relief  of  Insolvent  Debtors, 

c.  08^  ■.  97.         No. 

^to.  9, 184J,     In  the  matter  of  the  petition  of 

of  an  insolvent  debtor  [or  not],  being  s  tn^ 

within  the  meaning  of  the  statutes  now  in  force  rdatiqg  lo  bsakisp^ 
[but  owing  debte  amouniinff  in  the  whole  to  leu  thttn  300^] 

Be  it  remembered  that  the  said  hafAt 

presented  his  petition  for  protection  from  process  to  this  hoaimP^ 
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court,  uid  such  petition  havini*  been  dnly  filed  in  court,  and  tbe  said 
petitioner  hafing  dulj  appeared,  and  been  examined  tooching  hia  debta, 
eatate,  and  eifectSi  and  it  appearing  to  the  nndenigned  commiMioner 
that  the  nid  by  virtue  of  the  atatntea  in  that 

caae  made  and  provided,  ia  entitled  to  the  protection  of  his  perton 
from  being  taken  or  deteined  under  any  prooesa  whatever  in  respect 
of  the  several  debts  and  claims  hereinafter  mentioned,  a  final  order  ia 
hereby  made  to  protect  the  person  of  the  said 

from  being  taken  or  detained  under  any  process  whatever  in  respect  of 
the  several  debta  and  sums  of  money  due  or  claimed  to  be  due  at  the 
time  of  filing  his  petition  from  the  said  petitioner  to  the  several  per- 
sons named  in  his  schedule  as  creditors,  or.as  claiming  to  be  creditors 
for  the  same  respectively,  or  for  whidi  such  persons  shall  have  given 
credit  to  the  said  petitioner  before  the  time  of  filing  his  petition,  and 
which  were  not  then  payable,  and  as  to  Hie  claims  of  all  oUier  persons 
not  known  to  the  said  petitioner  at  the  time  of  making  this  order^  who 
may  be  indorsers  or  holders  of  any  negotiable  security  set  forth  m  hia 
said  schedule :  And  it  is  hereby  directed,  that  the  proposal  of  the  said 
petitioner,  set  forth  in  his  petition,  for  Uie  payment  of  his  debts,  be 
carried  into  effect  in  the  following  manner ;  that  is  to  say, 

Given  under  my  hand,  this  day  of 

185    . 

(Signed) 

Commissioner. 


28.  Order  adjourning  Final  Order  Sine  Die. 

T    .,-  ^  .  ^^'    ^  ,,  5  &  evict. 

In  the  county  court  of  bolden  at  c  lie,  ■.  4. 

in  the  said  county. 
On  the  day  of  185'  . 

In  the  matter  of  an  insolvent  debtor. 

Before  me,  the  undersigned,  the  judge  of  the  said  court. 

This  being  the  sitting  appointed  for  making  the  final  order  ibr  the 
insolvent's  protection  from  process,  and  he  having  come  before  me 
and  been  sworn  and  examined  touching  his  debts,  estates,  and  effects, 
it  ii,  for  good  cause  appearing  to  this  court,  ordered,  that  the  con- 
sideration of  such  final  order  be  and  the  same  is  hereby  adjourned 
eine  die. 

Judge  of  the  said  county  court. 


29.  Order  dismissing  Petition. 

In  the  county  court  of  holden  at  7  &  evict* 

in  the  said  county.  e.  w,  •. «. 

On  the  day  of  185  . 

In  the  matter  of  an  insolvent  debtor. 

Before  me,  the  undersigned,  the  judge  of  the  said  county  court. 

Hiis  being  the  day  appointed  for  making  a  final  order  in  the  above 
matter  (whereof  and  of  the  purport  whereof  due  notice  was  given  in  the 
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London  Gazette),  1,  tlie  judge  of  the  nid  county  ooart,  at  the  tune 
and  place  above  mentioped,  hdd  a  pabUc  aittm;  for  fach  pwpoae, 
and  ttie  iaaolTCot  baring  come  before  me  and  been  afrom  andeximined 
tonebfaig  bii  dcbta,  estate,  and  effecta,  and  baving  crammed  tbe  pro- 
ceedings* and  beard  wbat  was  alleged  bj  Mr,  tin 
•(riicitor  for  tbe  insolvent,  and  by 

It  is  ordered  tbat  the  petition  of  the  above-named  insolvent  be,  ind 
tbe  same  is  hereby  dismissed. 

lodge  of  the  said  county  eovt 


30.  Notice  of  Petitioner*i  Intention  to  make  application  fir  Oriirs 
itf  Protection  and  Dieeharge,  under  the  28/A  Sf  29tk  ttcUm, 
7^-8  Viet,  e,  96,  onif  Me  lOth  ^*  lUh  Vict.  e.  102. 

No. 
0  k  fl  Ylct.         In  the  county  court  of  holden  at 

7  i"' Vict.  in  the  said  county. 

^»«,ii«.a8,       j^  creditors  of  an  insolvent  debtor. 

lo'dc  11  Tict. 

c.  102.  Take  notice,  that  I,  the  nndenigned,  a  petitioner  under  thestatnta 

5  &  6  Vict.  c.  116,  and  7  &  8  Vict  c.  96,  and  10  &  11  Tict  e.  102, 

shall,  on  day  of  at  o'clock  ia 

the  (racb  time  having  been  appointed  by  the  anfi 

for  the  purpose),  or  as  soon  after  as  couniel  or  attorney  can  be  beiii 

make  application  to  judge  of  the  mid  eout, 

for  an  order  for  protection  from  process,  under  the  proviiioni  of  the 

28th  section  of  the  statute  7  &  8  Vict  c.  96,  when  any  of  my  crediton 

may  be  heard  by  themselves,  their  oounseU  or  nttomies  ;  sod  in  tke 

event  of  my  obtaining  an  order  under  tbe  said  28  th  section,  I  s^ 

forthwith  make  application  to  the  said  judge,  under  the  29th  lectioftot 

the  said  last»mentioned  act,  for  an  order  to  be  discharged  from  ou- 

tody,  as  to  any  eiecution  or  executions  upon  any  judgment  or  jait 

ments  obtained  for  any  debt  or  debts,  or  claim  or  claims,  in  respect  d 

which  I  shall  be  protected  from  process  by  the  order  so  obtuoi^' 

under  the  28th  section. 

(signed) 

Signed  by  the  said  petitioner  on  the  ^^ 

in  tbe  presence  of  me 

N.  JB.— The  witnem  must  add  his  description  and  residence. 


31.  Order /or  Protection  from  Procea,  under  eeet.  28  ^7  &  8  Tic^* 

c.  96,  onil  10  4*  11  Vict.  c.  102. 
No. 


7  &  8  Tlct.  In  the  county  court  of  holden  at 

«.  90,1     ~ 
10  fc] 
c  108. 


••^ff-**;  in  the  sud  county. 

10  fc  11  Vict  ' 


In  the  matter  of  tbe  petition  of 
of  an  insolvent  debtor,  and  [or  ^i 

being  a  trader  within  the  meaning  of  the  statutes  now  in  force  i^*^ 
to  bankrupts ;  [but  owing  debte  amounting  in  the  whole  to  300/-] 
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Be  it  remembered^  that  the  eiid  ba?iiif; 

presented  his  petition  for  protection  from  process  to  this  honoorable 
coort,  and  such  petition  having  been  duly  filed  in  ooort  on  the 

day  of  and  the  sitting  for  the  first  examination 

of  the  said  petitioner  having  been  held  on  the  day  of 

,  and 
{Here  state,  **  no  day  having  been  named  for  making  the  final 
order,"  or  *'the  consideration  of  the  final  order  having  been  ad- 
journed ttittf  die,**  or  "  the  final  order  haying  been  refused,"  {as  the 
ease  may  be):  and  in  the  first  ease  state  the  cause  qfnot  nanung  the 
day,  and  in  the  second  and  third  cases  state  the  day  qf  the  adjourn-' 
ment  or  rrfusal  {as  the  case  may  be) ;  and  the  said  petitioner  having 
now  applied  to  the  undersigned  judge  for  the  protection  from  process 
hereinafter  mentioned,  and  such  time  having  expired  subsequent  to  the 
filing  of  the  petition  as,  having  regard  to  all  the  circumstances  of  the 
insolvency,  and  the  conduct  of  the  petitioner  as  an  insolvent  debtor 
before  and  after  his  insolvency,  the  said  judge  thinks  just,  and  having 
heard  the  said  petitioner  and  his  creditors  by  themselves,  their  coun- 
sel, or  attomies,  and  it  appearing  to  the  said  judge  that  the  said 
petitioner,  by  virtue  of  the  statute  in  that  case  made  snd  provided,  is 
entitled  to  the  protection  of  his  person  from  being  taken  or  detained 
under  any  process  whatever,  in  respect  of  the  several  debts  and  claims 
hereinafter  mentioned,  and  order  is  therefore  hereby  made  to  protect 
the  person  of  the  said  from  being  taken  and  detained 

under  any  process  whatever,  in  respect  of  the  several  debts  and  sums 
of  money  due,  or  claimed  to  be  due,  at  the  time  of  filing  his  petition, 
firom  the  said  petitioner  to  the  several  persons  named  in  bis  schedule  as 
creditors,  or  as  elaiming  to  be  creditors,  for  the  same  respectively,  or 
foit  which  such  persons  shall  have  given  credit  to  the  said  petitioner 
before  the  time  of  filing  his  petition,  and  which  were  not  then  payable, 
and  as  to  the  claims  of  all  other  persons  not  known  to  the  said  peti- 
tioner at  the  time  of  making  this  order,  who  may  be  endorsers  or  holders 
of  any  negotiable  security  set  forth  in  his  said  schedule. 

Given  under  my  hand,  this  of  185    • 

(Signed) 

Judge  of  the  said  county  court. 


32.  Order  to  IHseharge  Petitioner  who  is  a  Prisoner, 

Puranant  to  the  Acts  for  the  relief  of  insolvent  debtors  in  England.    7kB  Yict. 

e.90,s»S9. 

In  the  county  court  of  holden  at 

in  the  said  county. 

On  the  day  of  185    • 

In  the  matter  of  the  petition  of 
an  insolvent  debtor,  not  being  a  trader  within  the  meaning  of  the  sta^ 
tntea  relating  to  bankrupts  [or  being  a  trader  within  the  meaning  of  the 
statutea  now  in  force  relating  to  bankrupts,  but  owing  debts  amounting 
in  the  whole  to  less  than  thm  hundred  pounds]. 
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Whereas,  all  tilings  havinf  been  doiy  done  in  the  aaod  matter  accord- 
ing to  the  sereral  statutes  relating  thereto,  final  order  for  protection 
from  process  has  been  duly  made  herein  on  the  day  of 

pnrsoant  to  the  act  7  &  8  Vict.  c.  96. 

And  whereas  it  appears  to  the  court  that  the  said 

is  detained  in  prison,  that  is  to  aay,  in 

for  a  claim  in  respect  of  which  he  ia  protected 
from  process  by  the  said  final  order. 

Now  this  court  doth  order  and  direct  the  sheriff  of 
and  the  keeper  of  the  aforesaid,  or  any  officer 

who  shall  have  the  said  in  custody  by  virtoe 

of  such  execution  as  aforesaid,  to  discharge  the  sud 

out  of  costody,  as  to  such  execution,  pursnaiit  to  the 
statutes. 


Judge  of  the  said  county  eourt. 


To  the  sheriff  of 
and  also  to  the  keeper  of  the 
prison. 


33.  Order  far  Sale  hf  Ajui^nee. 
7  It  8  Vict.        In  the  coonty  court  of  holden  at  in  the  said 


c.  M,  •.  82. 


county. 

On  the  day  of  185    • 

In  the  matter  of  an  insolvent  debtor. 

Whereas  the  said  has  presented  h     petition  to  the 

court  for  protection  from  process,  and  the  same  has  been  filed  and  an 
interim  order  of  protection  from  process  has  been  duly  signed  aoeord- 
ing  to  the  statutes  in  such  case  made  and  provided.    And  whereas 

gentleman,  derk  of  the  county  court  of 
holden  at  is  by  virtue  of  his  said  office,  and  by  force  of 

the  statute  in  that  behalf,  official  assignee  of  the  estate  andcffiscls  of  the 
said  insolvent  debtor. 

It  is  ordered  that  the  said  official  assignee  sball  sell  and  ifiipeee  of 
the  property  of  the  said  insolvent  debtor  now  verted  in  him  pammat 
to  the  statutes  in  that  bdialf,  save  and  except  tiie  wearing  ai^areL, 
bedding,  and  other  necessaries  of  the  said  insolvent  debtor  and  h 
fomily,aadh  working  tools  and  implements,  not  exceeding  in  the  vidbols 
the  yalue  of  twenty  pounds,  being  nevertheless  such  ocdy  as  are  fblly 
and  truly  described  by  the  said  insolvent  debtor  in  h  sdiedale  filed 
with  the  petition  aformid. 

',  Judge  of  the  said  oomty  eout. 
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34.  Notice  qf  Audit  and  Proof  qf  Debt, 

County  court  of  holden  at  7  8c  8  Vict. 

On  the  day  of  185    .  c.96,b.»i. 

In  the  matter  of  an  insolvent  debtor.    No. 

The  creditors  and  the  insolvent  are  informed  that  the  assignees' 
accounts  in  this  case  will  be  audited  on  day  the 

day  of  at  o'clock,  and  all  necessary  matter  inquired 

into  in  order  to  a  dividend — dividend  will  be  advertised  in  the  London 
CUusette,  with  instructions  as  to  application  for  payment. 

Creditors  are  at  liberty  to  attend  or  not  as  they  please,  either  per* 
sonally,  or  by  counsel,  attorney,  or  agent,  and  to  object  to  any  debt  in 
the  schedule,  or  the  amount  thereof,  either  as  too  small  or  too  large- 
Securities  (if  any)  are  to  be  produced. 

Where  proof  or  explanation  is  required  to  be  given  on  the  day  here 
notified,  it  is  mentioned  below. 

If  no  reason  whatever  appears  for  acting  against  the  statement  of  anj 
debt  in  the  schedule,  whether  as  to  the  amount  or  the  right  to  reoetv^ 
dividend  thereupon,  the  same  will  be  treated  as  correct. 

All  communications  by  post  to  be  addressed  to 

Official  assignee, 

County  court  office. 


35.  Notice  qf  Dividend, 

In  the  county  court  of  holden  at  7^8  Viet. 

In  the  matter  of  an  insolvent  debtor. 

A  dividend  of  in  the  pound  is  payable  to  the 

creditors  of  the  above  insolvent,  and  may  be  received  at  my  office  in 

any  day  after  the  185     , 

between  the  hours  of  ten  and  four. 

£.    «.    d. 
Amount  of  debt       .... 
Dividend  thereon     .... 

Assistant  Clerk. 

N.  B. — ^This  letter,  and  all  bills,  notes,  and  securities  must  be  pro* 
duoed  when  the  dividend  is  paid,  and  the  statement  below  properly 
filled  up  and  signed  by  the  creditor,  and  a  witness,  with  the  profession 
or  trade  and  residence  of  each. 

I  daim  £  as  the  amount  of  debt 

justly  due  to  me  on  this  insolvency  on  &ir  balance 

of  accounts.    And  I  declare  that  I 

have  not  become  bankrupt  nor  insolvent,  nor  otherwise  parted  with 
my  right  to  dividend. 

Dated  this  day  of 

(Signed) 

Witness 

of  of 
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36.  Order  to  diteharge  PetiiUmer,  wko  tr  ieiamei. 
No. 

7  ft  8  Vict         la  tlie  ooonty  court  of  holden  at 

«.  9^  •.  33.  in  tbe  taid  coimty. 

In  the  matter  of  tbe  petition  of 
of  an  inaolvent  debtor,  and  being  i  trxkr 

within  tbe  meaning  of  the  atatntes  now  in  force  relating  to  bankniptSf 
[or,  not  being  a  trader  within  the  meaning  of  the  statatCB  nov  a 
force  relating  to  bankrupts,  but  owing  debta  amounting  in  tbe  wbtk 
to  less  than  300/.] 


Whereas  by  an  order  made  by  me,  judge  <^  the  said  ooontj  cmrU 
bearing  date  the  day  of  after 

reciting  that,  (Aere  set  out  the  order  for  protection  mmder  7  i(  8>1^^- 
e.  96, «.  28.) 

And  whereas  it  qipears  that  the  sud 
is  detained  a  prisoner  in  in  ezecotkm  apon* 

judgment  at  tiie  suit  of  in  an  action  for  the 

recovery  of  (here  etate  the  nature  of  the  debt  or  claims  mdmtkii 
appear  that  it  ie  a  debt  or  claim  in  reject  of  which  the  petitmff 
is  protected  from  proceti  by  the  recited  order,) 

Now  I  do  order  and  direct  the  keeper  of 
aforesaid,  or  any  officer  who  shall  have  the  said 
in  custody  by  virtue  of  such  execution  aforesaid,  to  disdiarge  the  vi 

out  of  custody  as  to  ficfc 
execution. 

Judge  of  the  said  eouity  coart. 
Registrar. 
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10&  11  VICT.  CAP.  102. 

An  Act  to  abolish  the  Court  of  Review  in  Banhruptct/t 
and  to  make  Alterations  in  the  Jurisdiction  of  the 
Courts  of  Bankruptcy  and  Court  for  Relief  of  InsoU 
vent  Debtors,  [22d  J%dy  1847.] 

I.  Court  qf  review  m  baniruptep  aholiehed, 

II.  Juriedietion  pf  court  of  review  trantferred  to  one  qf  the  vice- 
chaneellore. 

IV.  And  be  it  enacted.  That  from  the  time  thia  act  shall  oommence  Juri§diction 
and  take  effect  all  power,  jarisdiction,  and  anthority  given  to  her  ^^^^' 
Majesty  \  court  of  bankruptcy  and  district  courts  of  bankruptcy,  and  under"^  ^^ 
to  the  commissioners  thereof,  in  matters  of  insolvency,  by  an  act  5  &  a  Vict, 
passed  in  the  sixth  year  of  die  reign  of  her  Majesty,  intituled  "An  c  116, 
Act  for  the  Relief  of  Insolvent  Debtors,"  and  by  an  act  passed  in^^^^^^' 
the  eighth  year  of  the  reign  of  her  Majesty,  intituled  *'  An  Act  to  8  &  »  Vict. 
amend  the  Law  of  Insolvency,  Bankruptcy,  and  Execution,"  and  by  c.  127, 
an  act  passed  in  the  ninth  year  of  the  reign  of  her  Majesty,  intituled  t«n«ferred  to 
*'  An  Act  for  better  securing  the  Payment  of  Small  Debts,"  or  by  the  reu^onn-^ 
rules  and  orders  made  in  pursuance  of  any  of  the  said  acts,  shall  be  aolTent  debt- 
transferred  to  and  vested  in  the  court  for  the  relief  of  insolvent  debtors  o/*  ^^^  <<> 
in  England,  and  to  and  in  the  commissioners  thereof  for  the  time  col^^^^ 
being,  and  to  and  in  the  county  courts  constituted  or  to  be  constituted 
under  an  act  passed  in  the  tenth  year  of  the  reign  of  her  Majesty, 
intituled  **  An  Act  for  the  more  easy  Recovery  of  Small  Debts  and  0  &  lO  Vict. 
Demands  in  England,"  in  manner  hereinafter  mentioned.  ^'  ^^' 

v.  And  be  it  enacted.  That  in  the  court  forthe  relief  of  insolvent  In  insolvent 
debtors  the  provisional  assignee,  and  in  the  said  county  courts  the  fhe  ptotI^"'^' 
clerk  of  the  court,  shall  in  every  case  of  insolvency  under  such  two  gional  w-' 
first-mentioned  acts  be  and  act  as  the  official  assignee  of  the  estate  and  tignee,  and  hi 
effects  of  the  insolvent ;  and  that  in  each  of  the  said  county  courts  the  ^^^y  ^^r^* 
clerk  of  such  court  shall  act  as  the  registrars  of  the  court  of  bankruptcy  act  m  officUi 
have  heretofore  been  accustomed  to  act  under  any  of  the  said  acts  ;  aaaignee. 
and  every  such  clerk  shall  do  and  perform  all  acts  heretofore  done  and 
perform^  by  such  registrars  or  by  the  derk  of  the  insolvent  debtors 
court  under  any  of  the  said  acts ;  and  every  such  clerk  shall  do  and  Clerks  of 
perform  all  such  acts  and  duties  necessary  for  carrying  this  act  into  countj  courts 
effect  as  shall  be  ordered  by  any  such  county  court,  or  by  any  oommis-  |Ltotrars. 
sioner  of  the  said  court  for  the  relief  of  insolvent  debtors ;  and  that 
the  high  bailiff  of  every  such  county  court  and  his  assistants  shall  be  fiaiiifft  of 
and  act  as  a  messenger  of  the  court  of  bankruptcy  and  his  assistants  county  courts 
have  hitherto  been  accustomed  to  act  under  the  said  acts ;  and  such  ^  ><^t  ** 
high  bailiff  and  his  assistants  shall  do  all  acts  heretofore  done  uuder  "^^'''^"S^"' 
the  said  acts,  and  shall  possess  and  enjoy  all  the  powers,  authorities, 
and  privU^es,  when  acting  under  the  said  acts,  as  have  been  heretofore 
done,  possnsed,  or  enjoyed  by  any  messenger  of  the  court  of  bank- 
rupt^ or  his  assistants  when  acting  under  any  of  the  said  acts,  and 
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shall  do  and  perfonn  all  such  uAm  as  shall  be  ordered  hjtajwh 
ooanty  ooort  for  the  purpose  of  carrying  this  act  into  dbd. 

Jurisdiction  YI.  And  be  it  enacted,  That  from  the  time  this  act  shill  camaaa 
of  loMivent  gna  take  effect  the  coort  for  the  relief  of  insolvent  debtors  in  Engiiiuif 
and^u^  and  the  commissioners  thereof,  and  the  judges  of  the  county  coo^ 
couru.  aforesaid,  shall  have  joiisdiction  in  all  matters  of  insolvenqr  ^  ^ 

under  the  aforesaid  acts  in  manner  following ;  that  is  to  ny,  ^^ 
court  for  the  relief  of  insolvent  debtors,  and  the  eommiaaioiien  tbernf, 
in  all  cases  in  which  the  insolvent  in  cases  of  insolvency,  of  ^  ^ 
fondant  in  the  case  of  any  summons  issued  under  the  aforesaid  a^  for 
the  better  securing  the  payment  of  small  debts  shsll  have  lealded  for 
six  caalendsjr  months  next  immediately  preceding  the  time  of  filing  op 
petition,  or  of  the  suing  out  of  sny  such  summons  aforenid  within 
any  parish  the  distance  whereof,  as  measured  by  the  nesreat  ^**|[ 
from  the  general  post-office  in  London  to  thOi  parish  chnrck  of  BQfB 
parish,  shall  not  exceed  the  distance  of  twenty  mUes,  to  which  diibict 
the  jurisdiction  of  the  said  court  and  the  commissioners  thereof  vsaa 
the  aforesaid  acts  is  hereby  restricted ;  and  the  said  oonnty  oovti 
aforesaid  in  all  cases  wherein  the  insolvent  or  defendsnt  shall  bifc 
resided  elsewhere,  and  shall  have  resided  for  six  calendar  Dooths  nest 
immediately  preceding  the  time  of  filing  his  petition,  or  the  aoiog  ost 
of  any  summons  wiUiin  the  district  of  such  county  court  to  vbia 
such  insolvent  shall  prefer  his  petition,  or  to  which  sny  fthaatiS^l 
apply  for  any  summons  ss  aforesaid ;  and  that  every  oomminiofler » 
.  the  court  for  the  relief  of  insolvent  debtors  and  every  sudi  oosnty  cotfj 
aforesaid  shall,  from  and  after  the  time  this  act  shall  oommeBce  m 
take  effect,  have  and  exercise,  in  the  prosecution  of  such  pedtioDSiBB 
summonses  filed  and  issued  in  such  courts  respectively,  the  like  po^ 
and  authority  in  all  respects  under  the  aforesaid  acts  as  the  ooatn^ 
sioners  of  her  Majesty's  court  of  bankruptcy  and  district  oobi<>^ 
bankruptcy,  have  heretofore  had  and  exercised  on  the  presentatMS 
of  petitions  of  insolvent  debtors,  and  on  such  summonses  ss  aforw 
under  such  acts,  except  as  hereinafter  otherwise  provided,  and  tk^ 
each,  singly,  be  and  form  a  court  for  every  purpose  under  this  or  ^ 
aforesaid  acts ;  and  that  every  commissioner  of  the  said  coort  for  v 
relief  of  insolvent  debtors  shall  henceforth,  singly,  be  and  form  a  eo«t 
for  erery  purpose  under  all  acts  now  in  force,  or  vrhich  may  bertaftff 
be  in  force,  relating  to  insolvent  debtors. 

Recited  8ct9  VII.  And  be  it  declared  and  enacted,  That  the  said  two  fir^ 
to  apply  to  mentioned  acts  shall  apply  to  the  cases  of  persons  petitioning  sa«r 
tUi^lSg^ho  ^^  "^^^  ^^'  although  they  may  have  been  ah«ady  in  prison  vsdet 
have  been  in  judgment  or  otherwise  for  debt. 

priion. 

If  iniolrent  VIII.  Plrovided  always,  and  be  it  enacted,  That  if  any  suchinsol^' 
BhaU  not  have  shall  not  have  so  resided  for  six  months  in  any  one  place  as  sfonsti|L 
JSnSLjuria.  ^^^^  ^*  *^*^  *'*  ^"  petition  in  the  said  insolvent  debtors  coort,  i* 
dictionve»ted  the  jurisdiction  aforesaid  in  the  matter  of  snch  insolvency  shall  V 
in  iniolvent  vested  either  in  the  court  for  relief  of  insolvent  debtors  in  Londos,^ 
court  or  Iq  mch  one  of  the  said  county  courts  as  the  said  court  for  the  rdi^ 
county  court.  ^^  j^j^ent  debtors  shall  direct. 

]>etition8  IX.  And  be  it  enacted.  That  with  respect  to  petitions  under  ^ 

now  pending  aforesaid  acts  or  either  of  them  which  are  now  in  dependence,  or  wl^ 
rwited  acta,  *^^  ^^®  ^'^  presented  to  the  Court  of  Bankruptcy,  or  any  distnc^ 
&c..  to  l>edii-  court  of  bankruptcy,  before  the  time  at  which  this  act  shall  cofflincs^ 
Th  °^£^^  *^^  ^"^^  effect,  the  provisions  of  such  acts,  and  the  jurisdiction  of  ^ 
witiutandiDg  ^Qm^  ^nd  the  commissioners  thereof  under  such  acti,  or  under  ^ 
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roles  and  orden  made  in  pnrsuanoe  thereof,  ihaU  remain  in  ftiU  foroe  the  {mmIds 
and  effect  notwithf  tanding  the  pasting  of  this  act  of  thk  act. 

X.  And  be  it  enacted,  That  from  and  after  the  fifteenth  day  of  Sep-  Juiitdietion 
tember  next  the  drcuits  of  the  commissioners  of  the  said  court  for  the  of  the  court 
relief  of  msolrent  debtors  shall  be  abolished;  and  that  if  thereafter  [l^^^^' 
any  insolvent  debtor  in  custody  in  any  of  her  Majesty's  gaols  situated  debton  on 
elsewhere  than  within  the  district  to  which  the  jurisdiction  of  such  circuit  tzwu- 
court  is  restricted  as  hereinbefore  mentioned  shall  petition  such  court  ^"^  ^ 
under  any  act  or  acts  relating  to  insolvent  debtors  other  than  the  two  ^^^^^ourti. 
first-mentioned  acts  or  this  act,  or  if  any  such  prisoner  shall  hare  so 
petitioned  prior  to  the  passing  of  this  act,  and  his  petition  shall  not 

hare  been  heard,  or  if  the  same  shall  hare  been  heard  and  the  con- 
sideration thereof  shall  hare  been  adjourned,  such  court  or  some  com- 
missioner thereof  shall  forthwith,  after  the  sdiednle  of  sndi  prisoner 
shall  hare  been  duly  filed  in  the  case  of  any  new  petition,  and  at  any 
time  whidi  to  such  court  or  commissioner  shall  seem  fit  in  the  case  of 
any  petition  which  shall  not  hare  come  on  for  hearing,  or  the  hearing 
of  which  shall  hare  been  adjourned  as  aforesaid,  make  an  order  refer- 
ring such  petition  for  hearing  to  the  county  court  within  the  district 
of  which  such  insolrent  debtor  is  in  custody,  and  shall  transmit  such 
petition  and  schedule  to  such  court  for  hearing  accordingly ;  and  that 
the  judge  of  such  court  shall  appoint  a  time  and  place  for  such  pri  •  insolveru 
soner  to  be  brought  up  before  such  court,  and  cause  the  usual  notices  Fonm,  i,  t, 
to  be  given ;  and  that  any  court  to  which  any  such  petition  shall  be  so  ^'  °'*^* P*  ^'' 
referred  and  transmitted  shall  hare  and  possess  the  same  power  and 
authority  with  respect  to  erery  such  petition,  and  shall  make  all  such 
orders,  giro  all  such  directions,  and  do  all  such  matters  and  things 
requisite  for  the  dischaiging  or  remanding  of  such  prisoner,  and  other- 
wise respecting  such  prisoner,  his  sdiedule,  creditors,  and  assignees,  as 
the  said  court  for  the  relief  of  insolrent  debtors,  or  any  commissioner 
thereof,  might  make,  giro  or  do  in  the  matters  of  petitions  heard 
before  such  court  or  commissioner  under  such  acts ;  and  that  erery 
such  petition  and  schedule,  and  all  judgments,  rules,  orders,  directions, 
and  prooeedincs  pronounced,  made,  and  done  thereon  in  all  and  erery 
the  matters  aroresaid  by  such  county  court,  shall  be  returned  to  the 
said  court  for  the  relief  of  insolf  ent  debtors,  signed  by  the  judge  of 
such  county  court,  to  be  a  record  of  the  said  court  for  the  relief  of 
insolrent  debtors,  and  to  be  kept  as  such  among  the  records  thereof ; 
and  the  said  court  for  Uie  relief  of  insolrent  debtors,  and  erery  com- 
missioner thereof  in  erery  case  in  which  any  insolrent  debtor  petitioning 
the  court  for  the  relief  of  insolrent  debton  under  such  acts  shall  be  in 
custody  in  any  of  her  Majesty's  gaols  within  the  district  to  which  the 
jurisdiction  of  such  court  is  limited  aforesaid,  and  the  county  courts  in 
the  matter  of  erery  such  petition  so  referred  and  transmitted  for  lieariog 
as  aforesaid)  shall  hare  power  to  issue  a  warrant  or  order,  directed  to 
the  goremor,  keeper,  or  gaoler  of  any  gaol,  directing  him  to  bring  the 
insolrent  before  the  county  court  on  the  day  appointed  for  the  hearmg 
of  liis  petition,  or  at  any  adjourned  sitting  held  in  the  matter  of  this  Insolrent 
petition,  and  erery  such  goremor,  keeper,  or  gaoler  shall  obey  such  F<»rm,  4. 
warrant ;  and  erery  such  court  may  order  the  expense  attending  the  '"^''  ^'  '^' 
bringing  up  of  erery  such  insolrent  to  be  paid  by  the  provbional 
assignee  out  of  the  estate  and  effects  of  such  insolrent,  or  if  there  be 
no  estate,  or  the  same  be  insufficient  for  such  purpose,  out  of  the 
interest  and  profit  arising  from  any  goremment  securities  upon  wliich 
any  unclaimed  money  produced  by  the  estates  and  effects  of  insolrent 
debton  may  be  inrested. 

XI.  And  whereas,  in  pnnuance  of  an  act  passed  in  the  second  year  BecofcnU 
of  the  reign  of  her  Majesty,  intituled  **  An  Act  for  abolishing  Arrest  *^c«'  of 

r2 
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sureties  en-    on  Meme  Process  in  CiTil  Actions,  except  in  certain  rsprn.  for 

t«red  into       extending  the  Remedies  of  Creditors  against  the  Property  of  Debton. 

Ykrc  iiu?  "^^  ^^'  amending  the  Laws  for  the  Relief  of  IneolTent  Debton  is 

for  enforcing  England,"  dirers  persons  as  sureties  ha^e  entered  into  recofniiaaceg 

attendanee  of  to  the  proTisioiial  assignee  of  the  in8ol?ent  debtors  oooit,  with  ooe- 

i?*d  ^'^"'^  ^  ditions  that  the  insolTents  therein  mentioned  should  dnlj  appear  at  tbe 

toappav^*   times  and  places  therein  mentioned^  and  it  is  necessarj  that  aocae of 

before  coonty  sQch  insolvents  should  appear  before  the  county  courts  imder  this  act : 

courts.  be  it  therefore  enacted,  That  every  such  recognisance  shall  extend  :o 

bind  the  persons  who  may  have  entered  into  the  same,  in  case  the 

insolvent  debtor  therein  mentioned  shall  not  at  the  time  appointed 

in  such  recognisance  duly  appear  before  the  county  court  to  which  Uk* 

matter  of  such  insolvent  is  transferred  by  this  act  and  od  every 

adjourned  hearing,  or  shall  not  abide  by  the  final  judginwot  of  Rd: 

court. 

XII.  Fna  m  intolveni  debtitn  court  in  London  to  gem  redmeti^^ 
of  certain  compemationi  to  itt  offictn* 

Power  to  se.      XIII.  And  be  it  enacted.  That  it  shall  be  lawful  fbr  one  of  bsT 

fttateu)  Older  Majesty's  principal  secretaries  of  state,  with  the  consent  of  tike  cc=- 

what  fees  are  missloners  of  her  Idajesty's  treasury,  from  time  to  time  to  order  wh:: 

to  be  paid  to  fees  shall  be  paid  and  received  by  the  several  officers  or  otherwise 

8  &:^o  Yiet''  under  and  by  virtue  of  the  said  recited  act  passed  in  the  tenth  yesr  at 

c.  95,  and°  *    ^^^  reign  of  her  Majesty  and  of  this  act,  and  the  amount  of  aa^  tei 

this  act.         respectively ;  and  that  until  such  order  diall  be  made  the  derks  of  tae 

Until  such      several  county  courts  shall  have  and  receive  for  their  own  nae  all  feei 

order  made     which  have  heretofore  been  taken  under  any  of  the  aforesaid  sea  br 

f^^lffli'^^      any  officer  of  the  court  of  bankruptcy,  or  by  any  officer  or  odier 

cSvlMuTfeM  P^>^*o°  ^  Of  connected  with  the  court  for  the  relief  of  insolnss 

as  heretofore,  debtors,  except  as  hereinafter  mentioned,  for  business  whidi  ii  ^ 

this  act  transferred  to  the  county  courts ;  and  that  the  seweral  hi^ 

bailiffs  acting  as  messengers  under  this  act  as  aforesaid  shall  have  sJ 

receive  for  their  own  use  all  fees  which  have  heretofore  been  paid^? 

the  messengers  of  the  court  of  bankruptcy  when  doing  the  bosais 

by  this  act  directed  to  be  done  by  such  baiMffs. 

Forms  may  XYI.  And  be  it  enacted.  That  the  forms  given  in  the  schedules  e 
be  altered.      ^^^  ^^  ^^  ^^  ^^^  ^^  ^^  forms  heretofore  used  under  the  said  acb. 

may  be  altered  so  for  as  to  adapt  them  to  the  change  of  jnrisdiotioB  ^ 

this  act  directed. 

XVII.   Vaemciet  not  to  hefiUcd  up  tiU  tfler  the  termmaUm  cf 
the  next  fesfion  qf  parUament. 

Judges  of  XVIII.  And  be  it  enacted.  That  no  judge  of    ay  county  oovrt  vbe 

countf  ooorta  has  been  appointed  or  who  shall  hereafter  be  a|.pointed  to  that  ofts 
beta^MDo^  undo*  or  by  virtue  of  the  herembefbre  recited  act  passed  in  the  teai^ 
benof  paz^  f^  0^  ^0  reign  of  her  Majesty,  intituled  "  An  Act  for  the  more  etar 
liament.         Recovery  of  Small  Debts  and  Demands  in  England,"  shall,  during  bb 

continuance  in  such  office,  be  capable  of  being  elected  or  of  aitting  as  i 

member  of  the  house  of  commons. 


XIX.  Interpretation  qf  "  Lord  Chancellor, 


•> 
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17  VICT.  CAP.  16. 

An  Act  to  amend  the  Act  of  the  Thirteenth  and  Four- 
teenth Victoria^  Chapter  Sixty-one,  and  the  Act  of 
the  Fifteenth  and  Sixteenth  Victoria^  Chapter  Fifty- 
four.  [2d  June  1864.] 

Bi  it  enacted  by  the  Qoeen's  most  excellent  Majesty,  by  and  with 
the  advice  and  consent  of  the  lords  spiritoal  and  temporal,  and  com- 
monsy  in  this  present  parliament  assembled,  and  by  the  authority  of 
the  same,  as  follows : 

I.  Bight  qf  qpptdl  gwen  bg  »ect  14  qf  13  Sf  14  Viet,  e.  61,  to 
extend  to  eaeee  m  fohieh  juriedietum  it  given  by  «.  17. — Repealed  hy 
19  i(  20  Viet.  e.  108,  # .  3,  Schedule  (A),  and  eee  eect.  68. 

II.  The  provisions  of  the  eighteenth  section  of  the  act  of  the  fifteenth  Petitloiu  for 
and  sixteenth  Victoria,  chapter  fifty-fonr,  shall  extend  to  all  cases  of  {J^^*^^ 
petitions  for  protection  from  process  made  to  a  oonnty  court  under  the  ^  ^  ^thio 
proTisions  of  the  acts  of  the  fifUi  and  sixth  Tictoria,  chapter  one  hundred  the  proTisions 
and  sixteen,  of  the  seyenth  and  eighth  Ylctoria,  chapter  ninety-six,  and  of  the  isth 
of  the  tenth  and  eleyenth  Victoria,  chapter  one  hundred  and  two,  as  J^{q  yict. 
fully  as  if  the  filinc  of  every  such  petition  had  been  required  to  be 
registered  by  the  said  dghteenth  section  of  the  first-redted  act 
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undue  Preference         .... 
making  away  with  or  charging  Property 

Offence$  agmnst  CfredUon  indimduaUy, 
Breach  of  Tnist    ------ 

contracting  Debts  firaudnlentiy  or   by  false) 

Pretences  -        -        -        -        -       -J 

waiver  of  Fraud  by  Creditor  -        -        -        - 

contracting  Debt  withoat  reasonable  Ezpecta-1 

tation  of  paying  it     -        -        •        -       -/ 
fraudulently  obtaining  Forbearance  of  Debt    - 
vexatious  or  frivolous  Defence       ... 
incurring  Damages  in  Action  of  Crim  Con.,  &c 
in  Action  for  Malicious  Injury       ... 

Return  of  Proceedings  to  Insolvent  Court  - 

See  Hbarino,  Warkant  op  Attoknst. 
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to  be  inserted  in  Gazette  under  1  &  2  Vict  c.  110  A 

of  Order  for  hearing  Insolvent       -        •       -  j 

of  Notice  of  First  Examination  of  Petitionerl 

under  Protection  Acts  .        -        .        -       -j 

of  further  Hearing     •        .        -        .        . 

of  final  Order   ••---. 

AFFIDAVITS  TO  BE  USED  IN  PROCEED- 

INGS  UNDER  INSOLVENT  ACT,  1  &  2 

Vict.  c.  110. 
when  they  may  be  used    ..... 
before  whom  sworn  ..... 

to  be  made  by  Insolvent  petitioning,  Rule  11, 

App.  p.45-        - 

of  Attorney  verifying  Schedule,  Rule  15,  App.1 

p.  46  -        -        -        .        -        -        -       ./ 
to  aooompanv  Retx>gnisanoe  of  Sureties 
by  Sureties  ror  his  appearing  after  Discharge 
of  Service  of  Notice  on  Creditors,  Rule  21,  App.\ 

^  P-  48 / 

Proof  of  Debt  by  Petitioning  Creditors      - 
Opposition  by,  when  allowed    ... 
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AFFIDAVIT  TO  ACCOMPANY  PETITION 
FOR  PROTECTION, 
how  sworn  and  annexed   .       •        >       .        - 
of  Serrioe  of  I7otioe  on  Credhon      •       -       - 

AGREEMENT  FOR  LEASE, 
when  it  pasMS  to  Asaignees  of  InaolTent,  nnder\ 
1  &  2  Vict,  c,  110        -----/ 
under  Protection  Acta       .... 
after-aoqnired  property,  how  avaflable 

ALLOWANCE 

to  Insolvent  nnder  1  &  2  Viet.  c.  110 

to  Petitioner  under  Protection  Act     -        -       - 

AMENDMENT  OF  PROCEEDINGS  UNDER 
INSOLVENT  ACT,  1  &  2  Tict  c.  110. 
Petition  -•--•--• 
Schedule         ------- 

of  Mistake  in  Order  or  Warnmt        .       -       . 

AMENDMENT  OF  PROCEEDINGS  UNDER 
PROTECTION  ACTS, 
of  Schedule     ...---- 
no  Power  to  amend  Petition      .       •       -       - 
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how  affected  by  Discharge  of  Insolvent,  under  11 
&  2  Vict.  c.  110 J 

by  final  Order  of  Ph>tectUm  to  Petitioner  - 

APPAREL,  BEDDING,  &c. 

excepted  from  Property  given  up  by  Insolvent  - 

how  to  be  described  in  Schedule        .       •  • 

excepted  in  Protection  Cases     .        .        -  - 

APPEARANCE 
of  Creditor  of  Insolvent  cures  defective 
of  Notice,  Rule  80,  Sect  9,  App.  p.  48 

APPOINTMENT 
of  Order  for  hearing  Insolvent  • 
of  Time  for  first  Examination  of  Petitioner  for 
Protection   ------- 

of  Day  for  final  Order,  Rule  11,  App.  p.  93 

iSiM    ASSIONBB,     HbABINO,    FIB8T    EXAMX 
NATION,   FiNAX.  OeOBB. 

APPRAISEMENT 

of  excepted  Articles  of  Insolvent,  Rule  12,  App.\ 

p.  45 / 
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ASSIGNEES,  ace.— coii/tetMd: 
Ccftificato  of  App(riiitin6nt        -        •        • 
Authority  tnd  Diitlei  of  - 
Suits  not  to  ahate  on  IhaJAx  of  - 
Testing  of  Property  in      .... 
on  Death  or  Remoral  to  Teat  in  Soooeoaoia 
Registry  of  their  Appointment  ... 
future  Property  of  Petitioner     ... 
Goods  in  Order  and  Disposition  of  Petitioner 
Warrants  of  Attorney,  Cognoriti,  and  BiUs 

Sale 

▼oluntary  Preference        .... 

Stock     -       - 

Lease  or  Agreement  for  Lease  .       .       - 
Powers    ------- 

Benefice,  Profits  of  - 

Distress  for  Rent  .  .  -  •  - 
Sale  of  Debts  and  Phmerty  ... 
no  Stamp  or  Auction  Duty  payable    - 


ATTORNEY 
under  InsoWent  Act,  1  &  2  Viet.  c.  110,  Rule  1, 

App.  p.  43- 
Tabfc  of  Pecs  ----.-- 
Retainer  of,  most  be  filed.  Rule  2,  App.  p.  43    - 
shall  attest  signing  of  Petition,  Rule  6,  App.  p.  44 
shall  attest  signing  of  Sdiednle,  &c. ,  Rule  15,~ 

App.  p.  46  - 
under  Protection  Acts      .... 
Table  of  Fees  .---.. 
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of  Insoltent  on  - 
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BALANCE  SHEET,  GENERAL, 
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BALANCE  SHEET,  GENEBAL-«m«iiiieA 

of  Petition  for  Protectioii,  genenl  not  raqmx«d 

special      --..... 

to  be  signed  in  presence  of  and  attested  bj  tiie\ 

Attoraej,  Rule  4,  App.  p.  91        .       -       ./ 

BANKRUPTCY, 

filing  Petition,  an  Act  of  - 
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BARRISTER, 

InsoWent  Cases       --.... 
in  Protection  Cases  -        .        .        .        . 

need  not  be  employed  in  Pirotoction  •       .       . 

BEDDING.    ^eeAppAftVL. 

BENEFICED  CLERGYMAN, 
Assignees  of  Insolvent  may  sequestrate  Living  of 
but  not  in  Protection  Cates    -        -        .        . 

BEQUEST, 
future,  passes  to  Assignees  of  Insolvent     - 

BILLS  OF  SALE, 
when  fraudulent  against  Assignees  of  InaolTent,"! 

under  1  &  2  Vict.  c.  1 10       -       -        -.      -/ 
may  not  be  acted  on         -        .        •        .        , 
when,  against  Assignees  of  Petitioner  for  Pro-\ 

tection         ....        .        -       .  j 

BOOKS, 
relating  to  Estate  of  Insolvent  must  be  filed  with\ 

Schedule      -•-•-•       .j 
falee  keeping,  withholding,  &e.;  ground  of  Op- 1 

position      -        ^        -        .        .        .       . 
must  be  named  in  the  Estate  Paper  ^  Petitioner' 

for  Protection,  Rule  4,  App.  p.  92         .       -/ 
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BREACH  OF  PROMISE  OF  MARRIAGE, 
Damages  in  Action  for,  Ground  of  Opposition  to 
Insolvent    ...... 

to  Petitioner  for  Protection    - 

BREACH  OF  TRUST 
by  Insolvent  under  1  &  2  Viot.  c.  110,  when  an\ 
Offence  and  Ground  of  Opposition         -       »/ 
when  under  Protection  Acts   -        -        . 

BROKER 

under  Protection  Acts,  bis  Duties.  Knle  5,  Ann. 
p.  93  .        -        -        .       -       .        .     '^ 
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CANCELLING 
Warrant  of  Attorney  entered  into  by  Insolvent  - 

CA.  SA. 
cannot  be  execated  against  Insolvent  after  Dis-1 
charge         ------       .y 

CAUSE  PAPGR, 
when  it  mast  be  filed  by  Petitioner  under  Fro-1 
tection  Acts,  Role  3,  App.  p.  92  -        -       -J 

CERTIFICATE, 
of  Gaoler,  of  cause  of  Insolvent's  Detention,^ 
Rule  6,  App.  p.  44       -        -        -        -       -j 
of  Insolvent's  l^perty  delivered  up,  Rule  27, 

App.  p.  50- 
of  appointment  of  Assignees  of  Insolvent   • 

under  Protection  Acts     - 

of  Gaoler,  of  cause  of  Petitioner's  Detention, ) 

Rule  3,  App.  p.  92-       -       -       -       -i 

CESTUI  QUE  TRUST 

CHANGE  OF  CUSTODY 
to  be  stated  by  Insolvent  in  Petition  -        •       - 

CHARGING  ESTATE,  &c., 
Ground  of  Opposition  to  Insolvent   -        -        - 

CHOICE  OF  ASSIGNEES 
under  Protection  Acts       .        -        -        . 
Creditors  how  to  vote       •        -        .       . 

CIVIL  OFFICERS, 
Salaries  and  Pensions  available  for  Creditors 

CLERGYMAN, 
Income  of       -        *       -        -        -       ■ 
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COGNOVIT, 
when  fraudulent  against  Assignees  of  Insolvent  1 
under  1  &  2  Vict.  c.  110     -        -        -        ./ 
may  not  be  acted  on         -        .        .        -        . 
against  Assignees  of  Petitioner  for  Protection     . 

COMMITMENT 
for  Prevarication  or  Non-ftttendanoe  under  Pro- 1 
tection  Act         -       -       ...       .j 

COMMITMENT  FOR  CONTEMPT  - 

COMMITMENT  BY  COUNTY  COURT 
after  Interim  Order         .       -       .       .       . 
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COMMITMENT    OF    PETITIONER    FORI 
PROTECTION  FOR  COSTS       -       -       -/ 

CONCEALMENT 
of  Debti  by  InaolTcot,  when  an  offence  nnderl 
l&2VictcllO / 

CONDITIONAL  DISCHARGE 
of  IneolYent,  in  what  cue         .       .       .        - 

CONTEMPT, 
Commitment  for,  at  Hearing  of  Inioltcnt  - 

CONTINUANCE 
of  Interim  Order  for  Protection         .       .       - 

CONTRACT, 
ezeentorj  not  effected  bj  Diaehaife  of  InaolTent 

CONTRACTING    DEBT    FRAUDULENTLY 
OR  BY  FALSE  PRETENCES, 
Gromid  of  Opposition  agaimt  InaolTent     - 
WaiTer  of  Fnnd  bj  Cr^tor    -        •        -        - 
againit  Petitioner  for  Protection    - 

CONTRACTING  DEBT  WITHOUT  REASON- 
ABLE EXPECTATION  OF  PAYMENT, 
Ground  of  Oppoaitton  against  InaoWent    - 

against  Petitioner  for  Protection 

CONVEYANCE 
of  Property  by  InaolTent,  when  Toid 
by  Petitioner  for  Protection      .... 

COPYHOLD  ESTATE 
passes  to  Assignees  of  InsoWent        1        .        . 

COSTS    ON    HEARING    OP    INSOLVENT 

UNDER  1  &  2  VICT.  c.  110. 

to  opposing  Creditor        ..... 

to  InsoWent     ..•--,-- 

how  recoTcred  ..---- 

COUNSEL.    See  Bauubtbr. 

COUNTY  COURT.    See  ComiiTMKNT,  Inbol- 

VBNT,  PbOTBCTION. 

CREDITOR,  DETAINING, 
Discbarge  of  InaolTent  by         -        r        - 
of  Petitioner  for  Protection,  Notice  to,  Role  9, 
App.  p.  93  .--•-• 

CREDITORS'  ASSIGNEES.    See  AasfONsas. 
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CREDITORS  OP  INSOLVENT  UNDER  I  &  2 
VICT,  c  110. 
Notioe  to,  of  Heurlng  ..... 
how  given,  Rile  20,  ••  2»  App.  p.  47 
AiBdafit  of  Service,  Role  21,  oi.  3, 4, 5,  App.  p.  48 
Liot  of,  in  Schedule  -  •  .  .  - 
frondalent  Preference  to  •        -        -        • 

CREDITORS  OF  PETITIONER  FOR  PRO- 
TECTION, 
Notice  to,  of  Fint  Meeting       .... 

SeiTice  of,  and  AiBdaTit  •        -        -        -        . 
of  renewed  Application  after  Hefnsal,  Rule  13,) 
App.  p.  93  -----       -J 

Eiamination  of       -....- 

Dividend  to-~-*-«~ 
how  to  vote    -----.- 

CRIMINAL  CONVERSATION, 

Damagei  in  Action  for  Groond  of  opposing  In-) 
Bohent        -        -        -        -        -        -        -/ 

Petitioner  for  Protoetion  -       -        .       - 

CROSS-EXAMINATION.    Ste  Witnkos. 

CROWN  DEBTORS 
cannot  he  Diacharged  unlesa  with  consent  of) 
Treaanry    -        -        -        -        -        -        -j 

Costody,  when  Insolvent  oat  of       -        -        - 


D. 


DAMAGES 
in  various  Actions,  having  incnrred  Gronnd  of 
Opposition  to  Insolvent       .        .        « 
to  Petitioner  for  Protection 


'.} 


DEATH 
of  AssigDee  of  Insolvent,  Suit  does  not  abate  by  - 
of  Petitioner  onder  Protection  Acts    - 

DEATH  OF  PETITIONBR 
for  Protection  -<«.---.- 

DEBT, 
Affidavit  of,  before  Creditor  opposes  Insolvent  • 
Concealment  of,  dae  to  Insolvent,  Ground  of  \ 
Opposition         -        -       -        -        -       .j 
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DEBTS 
of  IiuolTent  pan  to  Asngnee    •       -       • 
to  what  Diacharge  of  Inaoltent  atenda 
to  what  final  Order  extends      ... 

frandnlentlf  or  improridently  contracting  - 

under  former  Bankmptcj  or  InaoWency  moat  bel 
inaerted  in  general  Balance  Sheet.  Role  14,  > 
App.  p.  45  -        -       -        -       -        -        -J 

DEFECT  IN  NOTICE  TO  CREDITOR 
cared  by  Appearance,  Role  20,  a.  9,  App.  p.  48  - 

DEFENCE,  FRIVOLOUS  OR  VEXATIOUS, 
Groond  of  Oppoaition  to  Inaoltent   ... 

DESCRIPTION 

of  Inaoltent  in  Petition  .        *        •        -        - 

in  Schedule  ..... 

Effect  of  Misdeacription  •        -        -       .        . 

of  excepted  Articlea  ..... 

DESTRUCTION  OF  BOOKS, 
Ground  of  Oppoaitbn  to  Inaoltent    ... 

DETAINING   CREDITOR.      Ste   Crsditor, 

D«TAININO. 

DEVISE, 
after-acquired  Property  by,  paiaea  to  Aarigneea 
of  Inaoltent        -        -       -        -        - 

DISCHARGE 
of  Inaoltent  under  1  &  2  VSxX.  c.  110,  on  hia 

finding  Suretiea  -        •        -        .        - 
by  Conaent  or  De&ult  of  Detaining  Creditor 
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DISCHARGE  OF  INSOLVENT,  &c.— eon/^MMif. 

after-acquired  Property    •       -        -       •        • 

Ezamination  of  iDBolTent  after  Disdiaiige  - 
See  Adjudication. 

51 
52 

See. 

[87 
88 
[89 
98 

Ac. 

See, 
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See. 

DISMISSAL 
of  Petition  of  InsolTent,  VeatiDg  Order  void 
of  Petition  for  Protection  for  Imbrmality  - 

18 
71 

37 

- 

- 

2 

m 

DISTRESS 
upon  Effects  of  Sureties,  if  Insolvent  do  not  appear 

29 

38 

.- 

. 

— 

. 

DISTRESS  FOR  RENT, 
when  ayulsble  against  Assignees  of  Insolvent,! 

under  1  &  2  Vict,  c  110       -        -        .        -/ 
sabseqnent,  not  affected  by  Discharge  of  Insolvent 
when  available  against  Assignees  under  Proteo-\ 

tion  Acts    ------        -J 

18 
46 
82 

58 

- 

- 

18 

- 

DIVIDEND 
in  Protection  Cases,  when  and  how  made   - 

83 

. 

^ 

mmm 

31 

^ 

DUTIES.      See  Absionbes,   High  Bailivpb, 
Registrars. 

E. 

EAST  INDIA  COMPANY, 
Salaries  or  Pensions  available  for  Croditors        • 

12 

56 

ELECTION 

of  Assignees  of  Insolvent  to  accept  Lesse  - 
of  Petitioner  for  Protection    - 
ENTRIES, 

fidse,  in  Books,  Ground  for  qpposfaig  Insolvent  - 

17 
74 

34 

50 

- 

- 

12 

- 

ERROR 
in  Description  of  Insolvent  in  Petition  or  Sohe- f 
dule,  under  1  &  2  Vict  e.  110      •        -       -\ 
in  Amount  of  Debts  in  Schedule        -        .        . 
in  Description  of  Petitioner  for  Protection 
in  Amount  of  Debts  in  Schedule        -       .        . 

21 
83 
83 

93 
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3 
30 
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ESTATE 
of  Insolvent,  how  it  vests  in  Assignees 
of  Petitioner  under  Protection  Statutea 

11 

78 

45 

- 

4 

- 

- 

ESTATE  PAPER 
of  Insolvent,  under  1  &  2  Vict  c  110,  must  be\ 

filed / 

of  Petitioner  for  Protection,  Rule  4,  App.  p.  92  - 

9 
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ESTATE  PAFEB*  w/famrf. 
bowdaUrend-       ..••-• 
Broker  to  appniie  Bitate.    Role  5,  App.  p.  93  - 

EVIDENCB 
for  Intolvait  ...-••• 
Sm  Witnbm. 

EXAMINATION 
of  InaolTeiift  Mid  W!l 
bT  InterrogatofiM    -       •       .       - 
•ftcr  Diaebim  to  diteorer  EffeeCi    - 
of  Ptodtioner  for  Protectum 

8€€  PlMT  EZAMllTATIONy  WiTimt. 

EXCEPTED  ARTICLES, 
iiiid6r  Imolfent  Aet         ... 
Pkotoctioii  Aet        •       .       • 


iiiiderl&2yiBLe.llO 


EXECUTION,  PRISONER  IN, 
nut 7  petitioo  for  Protoctioii      •       .       .       • 

EXECUTORY 

CoDtracte  not  affaetod  by  Dladiaife  of  Iiii6hml\ 

ondflr  1  &  2  Viet  c  110      .       .       •       •/ 

EXPECTATION  OP  BEING  ABLE  TO  PAT, 
INCURRING  DEBT  WITHOUT 
Ground  of  Oppoeition  to  Imotrent  •       -       - 
to  Petitioner  for  Protection        -       •       • 

EXPENSES 
of  bringing  np  Intolient  -       •       -       •       - 


EXTENT, 
Penoof  in  Coatody  under,  bow  to  epplj  vnder'^ 


IniolTent  Aet 


P. 


PAL8E  BOOKS  OR  ENTRIES, 
Oppoeition  to  IneoWent  on  Gnmnd  of     -       - 

PAL8E  PRETENCES.  Sice  Comteactino  Dbst. 

PALSE  STATEMENT 
hf  Petitioner  for  Proteotion,  Commitment  for    • 

PEES  ON  PROCEEDINGS  UNDER  INSOL- 
VENT ACT,  1  &  2  Vict  e.  lia 
bow  regulated  -       ...... 

R^giatrar'a      -        - 

Baflir a  (aa  Meaaenger) 

Attomey'a      - 
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FEES  UNDER  PROTECTION  ACTS  5 
VICT.  c.  116,  and  7  &  8  YICT.  c  96. 

ofRcgifltnr 

Offidfd  Aw'gp^'ff      ..... 
of  High  Bailiff  (as  Menenger) - 
ofAttomey    ...--• 


&  6 


FIERI  FACIAS, 

Writ  of,  not  to  be  nifld  oat  against  diadiargedl 

Insolvent    -------/ 

FINAL  ORDER  FOR  PROTECTION  FROM 

PROCESS  UNDER  5  &  6  VICT.  c.  116, 

ANo  7  &  8  VICT,  e-  96. 
Appointment  of  Day  Ibr  making,  Role  11,  App.1 

p.  93 / 

Aqjoiimment  firom  time  to  time 
Adjournment  «fiM  die  .  -  -  •  - 
how  made,  and  Contents  •  -  -  •  - 
Allowance  for  Support  .  .  -  -  - 
final  Order  after  Refssal  -  .  -  -  - 
Application  for,  and  granting,  Role  13,  App.\ 

p.  93 / 

Duplicate  of,  to  be  filed,  Rde  12,  App.  p.  93  - 
Order  to  Discharge  Prisoner  -  .  -  - 
Motion  to  rescind  Final  Order,  when  and  howl 

made  ----.---j 

Order  to  rescind      ...... 

Notice  of  Application  for  Order  and  Costs 

Effectof 

on  Indorsees  of  BiUs       ..... 

Absolute  bar  to  Debts  in  Schedule    -       -       . 
new  Contract  for  PSyment  of  Debt  In  Schedule  - 
where  after  a  Judge's  Order  was  given 
Annuities,  Suretin  for     -       -       -       -       . 

Costs,  commitment  for    .       -       -       •       • 
may  be  pleaded        ...... 

Proofof 


FIRST  EXAMINATION   OF  PETITIONER 
FOR  PROTECTION,  UNDER  5  &  6  VICT, 
c.  116,  XKO  7  &  8  VICT,  c  96. 
Appointment  of      -•.... 
Sernoe  of,  and  Afftdavit  of  Notice  of        -       - 
Warrant  to  bring  up  Prisoner,  how  issued  - 
Expense  of,  to  1^  paid  out  of  Estate 
Summons  to  Witnesses,  how  obtained 
Opposition  by  Crsditois  .       -       -       -        - 
Adjournment  and  Renewal  of  Protection   - 
Amendment  of  Schedule  -       .       -       -       - 
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FIRST  EXAMINiLTION, 

Commitment    Ibr   Prerariatian   or   Non-At- 

tmdmoe  •  -  - 
Commitment  for  Peijiuy  -■>.•-- 
Diemifnl  of  Petition  for  Informality 
no  Power  to  amend  Petition  .  ->  -  - 
when  Jad|;e  may  appoint  a  Day  for  Final  Order 
when  not  --.---• 
Remand  of  PHaoner  .  .  -  -  • 
Choice  of  Aaiineei  -  .  .  .  .  • 
Certificate  of  Appointment  -  .  -  . 
Appointment  of  Day  for  making  Piud  Order  • 
Notice  of  --.---. 
Adjoomment  of  Final    Order   from  Time  to 

Time  -------- 

A4Joamment  of  Final  Order,  «tee  die 
Bf  Final  OnoBm. 


) 


V 


} 


FORBEARANCE 

of  Debt  by  falae  Pretenoea,  Opporition  to  InaolO 

vent  for  obtaining        -       -       -       -       -  j 

FORMS 
InaoWency,  App.  pp.  51  to  72  - 
Protaction»  App.  pp.  95  to  120 


FRAUDULENTLY 
withholding  of  Books,  &e.y  by  Insolvent  under 
1&2  Viet.  Clio        -       -       -       - 


} 


FRAUDULENT  CONTRACTING  OP  DEBT. 

Bt»  CONTEACTIMa  DSBT. 

FRAUDULENTLY  OBTAINING  FORBEAR- 
ANCE 
of  Debt  by  Insolvent,  when  an  Offence,  and'} 
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•nnd  of  Opposition,  nnder  1  &  2  Vict 


~.| 


FRAUDULENT  OMISSION 
of  Property  from  Schednle  of  Insolvent,  nnder) 

l&2Vict.  c.  110        -       -       -       . 
nnder  Protection  Acts      .       .       -       . 
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FRIENDLY  ARREST, 
no  Ground  of  Opposition  to  Insolvent's  DisO 
charge         -------/ 

FRIVOLOUS  DEFENCE, 

Groondof  Opposition  to  Insolvent    - 
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FUTURE  PROPERTY 

of  InaoWent,  under  1  &  2  Vict  110  - 

of  Petitioner,  nnder  Protection  Acts  -        -        - 

6. 
GAOLER, 
Affidavit  of  Prisoner  may  be  sworn  before 
Notice  to,  by  Insolvent,  before  he  petitions 
See  Wakkant. 

GAZETTE, 

Order  for  hearing  Insolvent  to  be  inserted  in 
Appointment  of  first  Examination  of  Petitioner^ 
for  Protection     -----        -j 

Notice  of  Motion  to  rescind  Final  Order    - 

GENERAL  BALANCE  SHEET.    See  Balance 
Shibt. 


GOODS  IN  ORDER  AND  DISPOSITION, 
of  Insolvent,  under  1  &  2  Vict  c.  110,  vest  in 
Assignees  ------ 

of  Petitioner  from  Protection    -        -        - 

GROUNDS  OF  OPPOSITION 

to  Insolvent  onder  1  &  2  Vict.  c.  1 10 

in  Protection  Cases  -        .        -        - 


} 


79 


H. 


HEARING  OF  INSOLVENT  UNDER  1  &  2 

VICT.  c.  110, 

Order  for,  by  London  Court     .... 

when  made,  and  delivered,  Rule  18,  App.  p.  46  - 

Appointment  ^of  Hearing  by  Judge  of  County! 

Court J 

Notices  of,  what  Notice  required        -        .        - 
how  served.  Rule  20,  ss.  2  to  5,  App.  p.  47 
defective  Service,  Rule  20,  s.  8,  App.  p.  48 
Waiver  of.  Rule  20,  s.  9,  App.  p.  48   - 
Proof  of  Service,  Rule  21,  s.  1,  App.  p.  48 
Affidavits  and  Advertisements  whoi  lodged,! 
Rule  21,  s.  7,  App.  p.  49       -        -        -J 
Warrant  to  bring  up  Insolvent  -       -        -        . 
Subpoenas  to  Witnesses    -       -       •        .        < 
Order  to  bring  up  a  Prisoner  as  a  Witness 
Production  of  Ptoceedingi  by  Registrar     - 
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HEARING  OF  INSOLVENT-HxmlmtiMi. 

Certificate  of  Property  deli?ered  up.  Role  27,\ 

App.  p.  50  ....        .        .J 

Dischaige  of  IniolTent  on  hu  finding  Soretiei    - 
Affidavit  to  aeoompony     -        -        -        -        . 

How  Recognizanoes  entered  into  and  filed  - 
Affidavit  to  be  annexed     -        -        .        .        . 
Order  of  Diflcbaige  of  Insolvent  on  -       -       - 
Warrant  to  Gaoltf  ...-•- 
N^lect  of  Insolvent  to  appear  aooordzng  to 
Adjournment  --.-.•- 
Order  for  adjonmed  Hearing    -        .        -        - 
Power  to  commit  for  Contempt         ... 
Commitment  for  Peijoiy  -       -        .        .        . 
Oppoiition      .-.-.•- 
Notice  of  Role  22,  i.  2,  App.  p*  49   - 
Proof  of  Debt  ...... 

Friendlj  Arrest        ...... 

Reference  of  Schedule  to  Examiner   -        -        - 

Grounds  of  Opposition   -       .        .       . 
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Examination  of  Insolvent  and  Witnesses   - 
Affidavits  and  Interrogatories  .... 

before  whom  Affidavita  sworn  -        -        -        . 
Evidence  for  Insolvent     ..... 

Counsel's  Address  and  Reply   .... 

Abjudication  ....... 

Warrant  of  Attorney        ..... 

Order  for  Costs  to  opposing  Creditor 

to  Insolvent  ... 

Allowance  to  Insolvent    ..... 

Recommendation  of  Creditor's  Assignees  - 
Power  to  amend  Mistake  in  Order    ... 
Rehearing  in  case  of  Fraud       .... 

Return  of  Proceedings  to  Insolvent  Court 
See  Adjudication. 

HEARING    UNDER    PROTECTION  ACTS. 
See  Final  Ordcr,  and  First  Examination. 

HIGH  BAILIFF 
to  act  as  Messenger  in  Insolvent  Cases,  underl 
1  &  2  Vict,  c  110       -       -        -        -       A 
Fees 

to  act  as  Messenger  in  Protection  Cases     - 
Fees 

HUSBAND  AND  WIFE, 
Married  Woman  may  petition  Insolvent  Court  - 
Discharge  of  Insolvent  extends  to  Debto  of  Wife 
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I. 

IMPLEMENTS  OF  TRADE 

are  excepted  from  Propertj  of  IngoWe&t   > 
Petitioiier  for  Protection  .... 

INFANT 

caimot  petition  InaolYent  Court        ... 

INFORMALITY, 

Dismissal  of  Petition  for  Protection  for     - 

INSANE  PERSONS 

may  petition  Insolvent  Coort    -        .        -        . 

INSOLVENT.  Proceedings  under  1  &  2  Vict, 
c.  110.  See  Petition.  Assionbss.  Vkstino 
Ordvr.  Hbabino.  Adjudication.  Costs. 
DiscRAaos. 

INSOLVENT.  For  Proceedings  for  Protection 
under  5  &  6  Vict.  c.  116,  and  7  &  8  Vict  c.  96. 
SeePnoTBCTioN.  Pbtition.  Schbdulb.  Fibst 
Examination.    Final  Obdbb,  &c. 

INTERIM  ORDER  FOR  PROTECTION  OF 
PETITIONER, 
when  and  how  made.  Rule  8,  A  pp.  p.  93    - 
no  Protection  from  Judge's  Order     ... 
Renewal  of     ---.-.        - 

INTERPRETATION  CLAUSES      - 

INTERROGATORIES, 
on  hearing  of  Inflolvent  under  1  &  2  Vict.  c.  110 

INVENTORY, 
of  excepted  Articles  of  Insolvent,  Rule  12,  App.\ 
P-  45 -/ 


J. 

JUDGMENT   ON  WARRANT   OF  ATTOR- 
NEY, 

how  entered  up  against  Insolvent      ... 

JURISDICTION  OF  COUNTY  COURT, 
with  respect  to  discharge  of  Insolvent  Debtors! 
under  J  &  2  Vict  c.  110  ,    -        -        -       -j 
under  Protection  Acts      ..... 
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Sw.  Scr 


H 
t.. 


} 


LEASES, 
when  they  ptM  to  Avignee  of  IniolTait  imder\ 

1  &2  Vict  c.  110 / 

under  Protection  Aeti      .       -       -       - 

LIBEL, 
Damages  in  Action  for,  Onrand  of  Oppotition  to 

Insolyent'i  Discharge  -        -        .        - 
to  Petitioner  for  Protection       ... 

LIMITATIONS,  STATUTE  OF, 
Debts  barred  by,  should  be  inserted  in  Sdiednle')^ 
of  Insolvent         -        -        -        -        .       -j 

LONDON  GAZETTE.     5eeGAXBm. 

LUNATIC 
may  petition  Inaolrent  Court   •        .        •       - 


M. 

MAKING  AWAY  WITH  PROPERTY 
by  Insolvent,  Ground  of  Oppo^tion  -        .        - 

MAKING  FALSE  ENTRIES 
in  Books  by  Insolvent      ..... 

MALICIOUS  INJURY, 
Damages  in  Action  for,  when  Ground  of  Oppo-\ 


dtion  to  Insolvent 


■/ 


MALICIOUS  PROSECUTION, 
Damages  in  Action  for,  Ground  of  Opposition  to) 
Insolvent     ......      .j 

MARRIED  WOMEN 
may  petition  Insolvent  Court    .... 
Set  Husband  and  Win. 

MESSENGER, 
High  Bailiff  to  act  as  Messenger  in  Protection"! 

his  Fees,  Page         ...... 

MISDESCRIPTION 
of  Insolvent  in  Schedule,  Effect  of    -       -       - 
of  Creditor      -        - 

MISTAKE 

in  Schedule  of  Insolvent  ..... 

in  Order  for  Insolvent's  Discharge,  Revocation,\ 

or  Amendment  of        ....      .Ji 


17 

81 

35 
73 

21 


36 


36 


41 


41 


56 
57 

20 
21 


50 


78 


102 


77 
77 

78 

78 
101 ; 


12 


48 
42 


97 


. 


Index  to  Part  IL 


19 


MOTION 

to  rescind  fiaal  Order 


N. 


NAVAL  OFFICERS. 

Paj  or  Pensions  available  for  Creditors 

NEGLECTING 

by  InsolTent  to  appear     -        •        -        -        . 

NEW  SECURITIES 

given  by  Insolvent  after  Dischaii^    ... 

NEWSPAPER,  PUBLICATION  OF  NOTICE 
IN, 
to  Creditors  of  Insolvent  -        .        -        -        - 
of  Motion  to  rescind  final  Order       ... 

NOTICES  IN  PROCEEDINGS  UNDER  1  &  2 

VICT.  c.  110. 
to  Gaoler,  of  petitioning  -        .        .        -        - 
of  Time  and  Place  of  Hearing  .        -        -        . 
Service  of,  Rule  20,  App.  p.  47 
fresh  Notice,  where  Service  defective.  Rule  20,  \ 

s.  8,  App.  p.  49    -        -        -        -        "       'J 
Waiver  of  defective   Service,  Role  20,  s.  9.  ( 

App.  p.  48  •        •        -        -        -        -        »J 
Proof  of  Service,  Rnle  21,  App.  p.  48 
Affidavit  of,  Rule  21,  ss.  3,  4,  5,  App.  p.  48 
Effect  of  Absence  of  Notice  to  a  Creditor  - 
of  Intention  to  oppose  Insolvent,  Rule  22,  s.  2,1 

App.  p.  49  -        -       -        -        -        -        -J 

NOTICES  IN  PROTECTION  CASES, 

no  Notice  of  Petition  necessary 

to  detaining  Creditor,  where  Petitioner  a  Pri- 
soner, Rule  9,  App.  p.  93    - 

of  Appointment  of  first  Eiamination 

Service  of,  and  Affidavit   -        -        •        -        - 

of  Day  for  making  Final  Order«  Rule  11,  App.\ 
p.  93 / 

of  Second  Application  for  Final  Order  afterl 
Refusal       -------/ 

of  Dividend    ------- 
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OBJECTIONS 
to  Schedule,  when  Ground  of  Opposition  to  In-1 
solvent     ----••-/ 
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OBTAINING     CREDIT    UNDER     FALSE 
PRETENCES, 
Ground  of  Opposition  to  IntoWent    •        -        - 

OFFENCES    BY    INSOLVENT,    UNDER 
1  &  2  VICT.  c.  110. 
againit  Crediton  generally        .        .        •        - 
indiTidoallj     ....--- 

OFFICIAL  ASSIGNEE.    See  Assionbb. 

OMISSION 
of  property  in  Schedale  of  InioWent,  under  1  &1 

2  Vict  c.  no J 

of  Creditor      --.--*- 
of  Property  under  Protection  Acts    •       •       - 

OPPOSITION 
to  ImoWent'i  Diicher|[e,  nnder  1  &  2  Vict.  c.\ 

110 J 

See  Hbaeino  or  iNSOLysNT. 
to  Petitioner  for  Protection      .... 

ORDER  AND  DISPOSITION, 
Goods  in  Order  and  Disposition  of  Insolvent) 
pass  to  Assignees  -        -       -        -  j 

of  Petitioner  for  Protection      .... 

ORDERS  OF  COUNTY  COURT  IN  INSOL- 
VENT  CASES,  UNDER    1   &  2  VICT. 
0. 110. 
for  Hearing     -        •        •       .        • 
to  bring  up  Insolvent       ... 
to  bring  up  Prisoner  as  a  Witness     - 
of  Reference  of  Schedule  to  Bxaminer 
of  Discharge  on  Reoogmsanoe  of  Sureties 
for  adjourned  Hearing      ... 
for  Discharge  forthwith   -        •        . 
for  Discharge  at  future  Period  - 
of  Adjudication  under  s.  77 

♦»  ft  s.  /8       -        . 

for  Costs  to  opposing  Creditor 

Insolvent      -       •       . 


ft 


ORDERS  UNDER  PROTECTION  ACTS, 
appointing  First  Kzamination  of  Petitioner 
fdjonming  First  Examination  and  renewing  Pro-\ 

tection        .-.-..        .j 
of  Commitment  Ibr  Prevarication  or  Non-attend-^ 

ance  ------.       -J 

appointing  Day  for  making  final  Order 
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ORDERS,  &c— c(m/l»ti«J. 

Remand  of  Prisoner   *•---• 
A4journment  of  Final  Order  from  Time  to  lime 
f  >  ftVttf  dit        -        •        •        •        • 

Final  Order    ...-.-. 
to  diecfaarge  Prisoner  on  Interim  Order,  Bole  10,1 
App.  p.  93         -        .        -        ^       -        .y 
after  final  Order      ...... 

to  rescind  final  Order       -        -        .        .        . 

for  Protection  after  Refnsal  or  Adjonrament     ./ 
ORDER  VESTING.    See  Vmtimg  Obdba. 


P. 

PAPERS 
relating  to  Insolvent's  EsUte  to  be  filed  with) 
Schednle    •        -        -        •        -        .       •] 
destroying,  withholding,  or  fiOaifTing  Opposi- 
tion for      -.•--.        . 


73 

74 
74 
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IVBOIi- 
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PARTING 

with  Property  after  Petition  under  Protection! 
Acts  --...-•        .J 


PERJURY. 
Swearing  falsely 


•{ 


PETITION  BY  INSOLVENT  UNDER  1  &  2 
VICT.  c.  110. 
who  may  Petition    ...... 

married  Women      ---... 
Persons  of  unsoond  Mind         -        -        -        . 
Inftmts  ........ 

Crown  Debtors        ...... 

Time  of  petitioning  -        -        •        •        • 

Contents  of---.... 

Judge  of  Connty  Court  cannot  amend 

Signature  and  filing  ..... 

further  Requirements,  Rales  5  and  6,  App.  p.  44 
filing  Petition  Act  of  Bankruptcy       -        .        . 

PETITION    FOR    PROTECTION     UNDER 
5  &  6  VICT.  c.  116,  and  7  &  8  VICT.  c.  96. 

Residence  of  Petitioner    -        .        .       .        . 
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who  may  petition    - 
PrrMns  not  Traders 
Traders  owing  under  300/. 
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PETITION,  hc-ttmtHMed. 

Priionera  in  Ezeciition  -  ...  - 
how  300/.  compated  ..... 
bow  Petition  presented    -        -        .        -        . 

Death  of  Petitioner 

Second  Petition       ...... 

Interim  Order  on    -----       - 

PLEA 

of  Diicfaarge  nnder  Insolvent  Act  .  •  - 
of  final  Onler  in  Protection  Caaea    -        -        . 

POSSESSION.    See  Order  and  Disposition. 

POWERS 
pass  to  Assignee  of  Insolyent,  nnder  1  &  2  Yictl 

€.110 / 

nnder  Protection  Acts      -       .       -       .       . 

PRACTICE, 
Rnlea  of  in  Insolvent  Cases,  under  1  &  2  Vict.\ 
c.  110,  App.  p.  43        -        -        -        -       -J 
in  Protection  Cases,  App.  p.  91      '^ 

PREFERENCE 
of  Creditor  by  Insolventr  nnder  1  &  2  Vict  c.  1 10,"^^ 

when  frandnlent  against  Assignees  -       - 1 

undue  Preference,  when  an  Offence  and  Groundl 

of  Opposition      -----      -j 

Toluntary  Preference,  when  void  agunst  Assignees ) 

of  Petitioner  for  Protection  -        -        -       -  f 

PRETENCE,  FALSE, 
obtaining  Credit  by,  Oppodtion  to  Insolvent  for 

PREVARICATION, 

Commitment  for,  under  Protection  Acts    - 

PRIOR  BANKRUPTCY  OR  INSOLVENCY 
to  be  stated  in  Balance  Sheet  of  Insolvent,"^ 
Rule  14,  App.  p.  45      -        -        -        -       j 

PRISONER, 
Warrant  to  bring  up  as  a  Witness  on  hearing  ofl 
Insolvent    ------       -j 

See  Insolyint. 

PRISONERS 
in  Riecution  may  petition  under  Protection  Acta 
must  file  Cause  Paper,  Rule  3,  App.  p.  92 
must  give  Notice  to  detaining  Creditor,  Rule  9,'\ 
App.  p.  93  ------./ 
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PRISONERS— con/fiiiwrf. 

Order  to  discharge  on  Interim  Order 

after  final  order        .        .        . 

Warrant  to  bring  up         -        -        - 

Remand  of      -        -        -        -        . 


PROCEEDINGS, 

Copy  of,  recdvable  in  Eridence        ... 

PROOF 

of  Debt  by  Creditor,  under  I  &  2  Vict  c.  110    - 
of  Appointment  of  Assignees  of  Insolvent  - 
of  Proceedings  under  Protection  Acts 
See  BviosNca. 

PROPERTY 

in  Order  and  Disposition  of  InsoWeat  under  1  &c\ 

2  Vict.  c.  1 10,  how  it  rests  in  Assignees  -  -J 
wheD  re-assigned  -.•••. 
of  Petitioner  under  Protection  Acts  -  .  . 
to  be  set  out  in  Schedule  of  Insolvent 
of  Petitioner  for  Protection  -  -  -  - 
after  acquired  Right  of  Insolvent's  Assignees  to  - 
of  Assignees  of  Petitioner  for  Protection     - 

See  AssioNBK. 

PROTECTION  FROM  PROCESS 
of  Insolvent,  under  1  &  2  Vict.  c.  110 
of  Petitioner  for  Protection      -        .        .        . 

PROTECTION  UNDER  5  &  6  VICT.  c.  116, 
and  7  &  8  VICT.  c.  96. 
Transfer  of  Jurisdiction  from  Bankrupt  Court   - 
Residence  of  Petitioner    -        •        •        .        . 
Kulesof  Practice,  App.  p.  91  -        ... 
Registrar  of  Court  to  act  as  Assignee  and  Registrar 
High  Bailiff  to  act  as  Messenger      .        .        * 
Counsel  and  Attorneys     -        -        .        .        . 
Power  of  Court  over  Property  of  Petitioner 
SwAssiONBB.  First  Examination.  Final 
Order.     Interim    Ordbr.     Pbtition. 
schbdulb. 

PROVISIONAL  ASSIGNEE.    See  Abbiqnbb. 


R. 

REAL  ESTATE 
pastes  to  Assignees  of  Insolvent        .        .         . 

RB-ASSIGNMENT 
of  Property  to  Insolvent,  under  1  &  2  Vict,  c  110 
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RECOGNIZANCES 
bj  Sureties  for  Disdiaife  of  Iniolvnit,  iiiider\ 
1  &2Vict.  c.  110        -        ...       -J 
See  H BERING  or  Insolvbnt. 

RECOMMENDATION 
of  Creditors'  Assignees  by  Judge  of  County  Court 

REFERENCE 
of  InsoWent's  Schedule  to  Fgymi^fr 
See  Arbitration. 

REGISTRAR  OF  COUNTY  COURT 
to  act  as  Registrar  of  Insolvent  Court  in  Pro- 
ceedings under  I  4k  2  Vict,  c  110 
Fees  as---*-.- 
to  act  as  official  Assignee  and  Registrar  underl 
Protection  Acts  --...-/ 
Fees  as   -.-•... 

REGISTRY 
of  Protection  Petitions,  App.  p.  125  - 
of  Appointment  of  Assignees  under  Protection  Act 

RE-HEARING 
of  Insolvent,  where  Order  for  Discharge,  under* 
1  &  2  Vict.  c.  110,  fraudulently  or  impropeiiy 
obtained         ....... 

RENEWAL 
of  Interim  Order  for  Protection  of  Petitioner     . 

RESCINDING  FINAL  ORDER, 

Motion  for  and  Notice     -        -        •        .        . 


RESIDENCE 
of  Petitioner  for  Protection       .... 

RETAINER 
of  Attorney  by  Insolvent,  Rule  2,  App.  p.  43    • 

RETURN  OF  PROCEEDINGS 
under  1  &  2  Vict  c  1 10,  to  Insolvent  Court     - 

REVOCATION 
of  Order  for  Discharge  of  Insolvent  •       .       . 

RIGHTS 
of  Insolvent  pass  to  Assignees  .... 
must  be  stated  in  Schedide       -        •        •        . 

RULES  OF  PRACTICE 
under  Insolvent  Act,  1  &  2  Vict,  c  110,  App.  p.  43 
under  Protection  Act,  App.  p.  91 
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SALE 

of  Effects  of  Insolvent  by  Assignee,  under  1  &  2 

Vict.  c.  110,  Rule  26,  App.  p.  50  - 
not  liable  to  Auction  Duty        ... 
under  Protection  Acts       -        -        -        - 
not  liable  to  Auction  Duty        ... 


SCHEDULE  OF  INSOLVENT  UNDER  1  «t  2 
VICT.  c.  110, 
nrhen  delivered         -        -        -        -        -       "1 

Contents  of     -        -        -        -        *        -       -J 

Misdescription  of  Insolvent  in  -        -        .        . 
Amendment     ------- 

Fraudulent  Omission  of  Property      .        •        • 

of  Creditor       .        -        . 
Error  in  Amount  of  Debts        -        .        .        - 
what  Debts  should  be  inserted  .        -        -        - 
how  signed      ------- 

when  filed,  Rule  15,  App.  p.  46         - 
Application  to  file,  after  Fourteen  Days,  Rule  16, 
App.  p.  46- 

SCHEDULE  OF  PETITIONER  FOR  PRO- 
TECTION UNDER  5  &  6  VICT,  c  116,  and 
7  &  8  VICT.  c.  96. 
Signature,  Rule  4,  App.  p.  91  • 
Contents  of,  and  filing,  Rule  2,  App.  p.  92 
what  Debts  must  be  inserted  .  -  - 
excepted  Articles  must  be  described  - 
Amendment  of  .  -  -  •  . 
Fraudulent  Omission  from  ... 
Error  in,  without  Fraud  -  -  -  . 
General  Balance  Sheet  not  necessary 
Special  Balance  Sheet,  Rule  2,  App.  p.  97 

Contents  of    - 

Affidavit  to  accompany  Petition  and  Schednle  H 

how  sworn  and  annexed        -        -        •        -  / 

Estate  Paper,  what  il  must  contain.  Rule  4,  App.i 

p.  92  -        -        - / 

how  delivered,  Rule  5,  App.  p.  93     - 
Broker  to  appraise  Estate         .... 
Cause    Paper,  where   Petitioner    in    Caslody,\ 
Rule  3,  App.  p.  92       -        -        -       .        .J 
when  it  most  be  filed,  Rule  3,  App.  p.  92  - 

SECOND  PETITION 
for  Protection,  when  allowed    .        -       .        - 
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SECURITY 
given  by  loBoWent  after  Discharge    ... 

SEDUCTION, 

Damages  in  Action  for,  Gronnd  of  Oppoeitioni 
to  InsolTent         •-....] 
under  Protection  Jlcti      ..... 

SERVICE  OF  NOTICE.    See  Notici. 
SIGNING.    See  Pitition,  Schbdulb. 

SLANDER, 

Damages  in  Action  for,  Ground  of  Opposition  tol 

Insolvent    -.-...        .j 

to  Petitioner  for  Protection        ... 

SOLICITOR.    iSm  Attorney. 

SPECIAL  BALANCE  SHEET.    ^«e  Balance 
Sheet. 

STAMP  DUTY 
not  payable  on  Sales        -        -        .        .        .i 

STATUTES. 
Insolvent  Act  .   1  &  2  Vict,  c  110,  App.  p.   1  - 
Amendment  Act,  2  &  3  Vict.  c.   39,  App.  p.  41  - 
Protection  Acts,  5  &  6  Vict,  c.  116,  App.  p.  78- 

7  &  8  Vict.  c.  96.  App.  p.  77  - 
Transfer  of  Insolvent  and  Protection  Jurisdiction') 
to  County  Court,  10  &  11  Vict.  c.  102,  App. 
p.  121 .J 

STOCK 
pssses  to  Assignees  of  Insolvent,  under  1  &  21 

Vict.  c.  110 / 

under  Protection  Acts      ..... 

SUBPCENA, 
to  appear  at  Hearing  of  Insolvent 
at  Examination  of  Petitioner  for  Protection 
See  Witness. 

SUIT  BY  ASSIGNEES 
does  not  abate  on  death  ... 


SUMMONS 
to  Witness  in  Insolvency 
in  Protection  Cuses 


49 


SUPERSEDEAS, 
Insolvent  cannot  be  Discharged  upon  after  VesNI 
iilg  Order  .        -*..        ..f 
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Sec. 

Sec. 

Sec. 
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TENANCY  AT  WILL, 

when  determined      ...... 

17 

- 

- 

- 

— 

- 

TOOLS.     See  Apparbl. 

TKADERS 

owing  less  than  300/.  may  Petition  for  Proteo-I 
tion    --------J 

60 

- 

— 

1 

- 

- 

how  300/.  compated          -        -        -        -        - 

61 

- 

- 

— 

— 

— 

TRANSFER  VOLUNTARY 

of  Property  by  Insolvent,  when  void 

16 

59 

— 

.. 

_ 

— 

by  Petitioner  for  Protection      .        «.        .        . 

80 

- 

— 

- 

19 

~ 

TRANSMISSION 

of  Insolvent's  Petition  to  Connty  Court     - 

23 

- 

- 

— 

— 

10 

TRUST, 

Breach  of,  by  Insolvent,  when  Ground  of  Oppo-1 

37 

78 

sition  under  1  &  2  Vict.  c.  110     -        -        -/ 

under  Protection  Acts               .... 

72 

- 

- 

4 

- 

- 

TRUSTEE, 

Property  held  as,  passes  to  Assignee  of  Insolvent^ 

13 

• 

under  1  &  2  Vict,  c  110      -        -       *-        -/ 

U. 
UNDUE  PREFERENCE, 

when  Offence  by  Insolvent        -        .        .        - 

36 

59 

— 

— 

— 

~ 

Ground  of  Opposition      ..... 

36 

77 

V. 
VALUE 

of  excepted  Articles  of  Insolvent  to  be  certified  *! 
by  Appraiser,  Rule  12,  App.  p.  45        -        -j 

22 

VERIFICATION 

of  Petition  and  Schedule  of  Insolvent  by  Afiida-1 

23 

vit,  Rule  15,  App.  p.  46       -        -        -        -  j 

" 

VESTING  ORDER  UNDER  1  &  2  VICT.  c.  110. 

made  upon  filing  of  Petition      .... 
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TESTING  ORDER, 

bu  the  force  of  an  AMignment  -        •        - 
after  making,  IntolTent  cannot  be  Diacfaarged 

by  Supersedeas    •..--. 
what  pastes  by         ...... 

Income  of  Clergyman  or  GoTemment  OiBoer 
Debts  doe  to  InsoWent     ..... 

Causes  of  Action      ...... 

Piopeity  held  as  Trustee  -       -        •        -       - 
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lonHon. 


VnJ»lMlAWB  ON  EXECUTORS  AND  ADMINZ8TEATOR8. 

A  Treatise  on  the  Law  of  Executors  and  Administrators.  By  Sir 
Edward  Vauohan  Williams,  one  of  the  Judges  of  Her  Majesty's 
Court  of  Common  Pleas.  Fifth  Edition,  much  enlarged.  In  2  vols, 
royal  8vo.    Price  SL  ld«.  6d.  1856 


t90^^^*0^^t^*^*^^t^^*^^*^^t^^ 


COLE'S  ZiAW  AND  PRACTICS  IN  EJECTMENT. 

The  Law  and  Practice  in  Ejectment,  under  the  Common  Law  Pro- 
cedure Acts  of  1852  and  1854  (15  &  16  VicL  c.  76,  and  17  &  18  Vict, 
c.  125):  Also  in  Actions  of  Trespass  for  Mesne  Profits,  Actions  for 
Double  Value  and  Double  Rent:  Actions  for  Possession  in  the  County 
Courts:  Summary  Proceedings  before  Justices  to  recover  Possession 
of  Small  Tenements,  Deserted  Premises,  or  Parish  Property  :  and  under 
the  Statutes  against  Forcible  Entries  and  Detainers  :  with  Forms  (above 
400).  By  W.  R.  Cole,  Esq.,  of  the  Middle  Temple,  Barrister  at  Law. 
In  1  thick  vol.  royal  12mo.    Price  12.  lOs.  cloth.  1856 

**  Mr.  Cole.  •  gentleman  of  Urge  cxpeiience.  has  fnToored  the  Profenion  with  t  con- 
prebensive  work  embracing  all  the  Law  and  the  Practice  relating  to  fcjecimcot,  and  to 
ofher  rented iea  for  the  recovery  of  Real  Property.  .  .  .  He  has  also  compiled  nearly 
5200  pages  of  Forms,  and  these,  with  a  fall  Index,  render  the  work  what  it  was  intended 
to  be.  a  Practical  Ireaiise  on  the  whole  law  tooichiiitf  tht  recovery  of  Ucal  Property."— 
Tkd  Juriu,  l>Meoiher  13.  U)96. 


^VWS/>/S/SAA/%/\A/WS^^/> 


TOULMtN  SMITH'S  PARXSB. 

The  Parish  :  its  Obligations  and  Powers ;  its  Officers  and  their  Duties ; 
with  Practical  Suggestions  and  Illustrations  of  the  Working  of  this  In- 
stitution in  all  Secular  Affairs,  and  under  the  most  recent  Acts.  The 
Second  Edition,  greatly  enlarged ;  with  a  very  full  Index.  In  1  vol. 
12mo.  price        .  (Nearly  ready.)    1857 

"  This  is  a  law  book  nadc  hitelUglhk  tothos*  tkonisiidt  who  eeocem  themselves  abont 
the  parishes  in  which  they  live.  .  .  .  Brexy  oreracer,  chnrcbwarden,  Tcstryman  or 
other  active  parishioner  who  would  know  what  are  his  constitutiooal  duties,  what  are  his 
rights,  what  he  can  do,  and  what  he  onght  to  do.  shoald  take  Mr.  1  oolmin  Smith's 

volume  as  a  text-book Many  suggestions  are  thrown  out,  ander  the  various 

heads  of  discussion,  having  in  view  the  throwing  of  fresh  life  into  parochial  bosincss."— 
Tht  Eimmintr. 

"  Mr.  loulmin  Smith's  great  practical  experionco  of  the  subject  treated  necessarily 

f^tres  a  peculiar  value  to  this  book ;  and,  besides  the  author's  practical  knowledge,  his 
earning  on  the  subject  is  of  the  soundest  and  most  profound  natnre."-*7ke  Juriti. 
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A  Treadieoo  Damagei, comnriiing  tbeir  Meanire,  die  Modem  witk^ 
tbcj  are  assessed  and  reriewed,  the  Practice  of  Granth^  Nev  Triak 
and  the  Law  of  Set-off  and  Compensation  under  the  Laos  Clanss  Ac 
By  John  D.  Math e,  Ea^,  Barrister  at  Law.    Price  1&.  doth.      Ihk 

has  diNM  the  Pnitaiina  »  serriee  by  St^isc 
'OKt,  aad  b*  lias  peiforsMd  it  so  vdl  that  hb  1 
.'*--lMr  7mm».  KavoiWr  8, 1886. 
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LCttAB'8  PSAOnCB  OF  IHSOJbVBHCT. 

The  Practice  of  InsoWency  under  the  Protection  Acts,  i  ft  6  Vkt  & 
116 ;  7  &  8  Vict.  c.  96 ;  and  10  &  11  VicL  c  102  ;  with  the  StataiH. 
Rules,  Orders,  List  of  Fees,  the  Forms,  as  adapted  to  the  Quafe  d 
Jnrisdiction,  and  Cases  decided  op  to  the  present  time,  indnfiaf  oa- 
merons  Decisions  not  hitherto  reported,  with  Memoranda  of  the  fkoa 
of  the  Officers  of  County  Courts  in  InsolTency.  By  Datid  Cito 
Macbae,  Esq.,  of  the  Middle  Temple,  Bairister  at  Law.  The  Seeocd 
Edition.    In  1  thick  toL  12mo.    Price  II.  U.  doth.  m 

OriRioas  or  tbs  Wobk. 

Mr.  CmnwissfaMicr  Mupky.— **  Upoa  IooUm  into  Mr.  Maeraa's  wwn  cicdkrt  B«k 
on  tbc  Practjoo  of  Protacuoo  lasolvcoey  which  appears  to  aic  ooapilad  viih  fiHt  on. 
aad  ia  which  the  IsaniMl  saihor  not  only  gives  past  cams,  bat  his  own  Tiaws  apos  liiipj 
aacattoos  arisiaff  andcr  these  Katntcs,  froai  which  1  h^ve  dcrivad  aisai  asstttsses.  I  ■■ 
tt  stated.  8cer-R»  Wm.  J,  Jmkmi^ti  £.  T.  1117 ;  7  C.  C.  C.  ». 

Mr.  Commisstoacr  Phillips.— *'  Thra  thrac  an  the  very  iiaiihla  iiaiaiJiufihf  km 
aathor,  for  whose  elaborate  compilation,  aa4  the  assistance  derived  Irani  tbr  wwk,  m 
Conn  oofht  to  expreu  iu  satisfaction."— It«  Wm.  LiddUitm,  99,  L.T.  Bsp.  ni 


A  book  of  practice  can  only  be  written  by  a  person  who  has  bnan  pnetieaur  c'9'' 

of  the  present   rreatisa,  as  awaT«*v 


in  InsolTcncy  bnsincss.    Such  is  the  anihor  ..  —  ,^«.,_   .      ...   ..  ^  -.^,  . 

rasdcrs  know.    He  has  wads  Insolvency  his  special  stndy,  and  ha  kis  prokaUf  »  •*£ 

lifins. 


aeqnaintcd  with  that  Branch  of  the  Law  as  any 

*'  What  adds  sreatl/  to  the  ralne  of  the  work  is,  that  the  aathar  has 
eonnnnaication  with  Mr.  Law,  the  Chief  Conn 


of  the  laaol  vest  Ceait.  whs  hv 


fireely  assisted  him  wheooTer  siny  point  of  dificnlty  aroea.  ,    . 

iniend  this  wctfc  to  oar  rendosas  by  fntM 


Upmi  the  whole  we  can  confidently  rccomi . ^-  ^  w,^  .._ «   _ 

bast  book  on  the  snfaiiect.    Indeed,  we  know  of  no  other  which  can  pwnpady  la  cadH> 
Piactioa  nsder  the  Prslaetion  Acu."— X«w  Ix 
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BYIAB'S  LAW  OF  BXUiS  OF  BZOHAMGB. 

A  Practical  Treatise  on  the  Law  of  Bills  of  Exchange,  PtoBufloiT 
Notes,  Bank  Notes,  Bankers'  Cash  Notes  and  Cheques ;  widi  ao  Ap 
pendix  of  Statutes.  By  John  Barnard  Btles,  Serjeant  at  L<«« 
Seventh  Edition,  much  enlarged.    In  one  toL  8ya    Price  R  2**  botrd& 
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POIdM>GK'8  FRAOnOS  OF  THE  OOUMTT  OOfOVn* 

The  Practice  of  the  County  Courts,  in  Two  Parts ;  with  an  Appeo^ 
containing  the  Statutes,  Rules  and  Orders  and  Forms.  The  Thin 
Edition.  By  C.  E.  Pollock,  Esq.,  and  H.  Nicol,  Esq.,  BarritMn  tf 
Law.  This  Edition  contains  Chapters  upon  Replevin,  the  Bilh  n 
Exchange  Act,  and  other  New  Jurisdictions  given  by  recent  Statmci* 
The  whole  is  carefully  and  copiously  Indexed.  In  1  voL  royal  12i«^ 
Price  R  cloth  boards.  I^' 


H.  SWEBT,  OHANOBBY  LANS.  8 

SUGDSN'S  VBNDOR8  AND  PUROHA8BR8. 

A  Treatise  on  the  Law  of  Vendors  and  Purchasers  of  Estates.  The 
Thirteenth  Edition,  with  important  Additions.  By  Edward  Suoden, 
now  Lord  St.  Leonards.  This  Edition  contains  more  than  1,200  Cases, 
in  addition  to  those  in  the  previous  one,  and  restores  the  Work  to  its 
original  character  of  a  Practical  Treatise,  whilst,  like  the  last  Edition,  it 
is  still  a  conciMe  and  practical  view  of  the  subject  The  Author  has 
bestowed  immense  labour  in  preparing  the  work  for  the  press.  In  1  vol. 
8vo.    Price  R  10«.  cloth.  1857 

The  PasvAcx  to  thxi  Editxov. 

After  the  lapse  of  half  a  century  since  the  first  publication  of  this  work,  I  am  about 
to  send  forth  a  Thirteenth  Edition  of  it.  Detennhied  at  my  outset  In  life  to  write  a 
book,  I  was  delighted  when  I  hit  upon  the  subject  now  before  thereader-ihe  Law  of 
Vendors  and  Purchasers.  The  title  promised  well,  and  many  portions  of  the  law  had 
not  previously  been  embodied  in  any  treatise.  Modem  law  treatises  were  indeed  few  at 
that  period.  When  this  work  was  announced  for  publication,  nearly  the  universal 
opinion  was,  that  it  would  be  a  failure,  as  the  subjects  to  be  considered  were  too  mul- 
tifarious for  one  treatise.  Nothing  dismayed,  I  laboured  diligently,  and  with  the  aid  of 
Lincoln's  Inn  Library,  in  which  a  considerable  portion  of  the  book  was  written — for  my 
own  shelves  were  but  scantily  ftumished— I  at  length  finished  the  work  in  its  original 
shape.  My  courage  then  failed  me.  The  expense  of  publication  was  certain ;  and 
success,  I  thought,  more  than  doubtful ;  and  it  was  not  without  some  difficulty  that 
I  could  be  persuaded  to  refhitn  from  committing  the  manuscript  to  the  flames,  and 
to  Join  with  a  bookseller  in  Incurring  the  risk  of  publishing  it  at  half  profit  and  loss, 
as  it  is  termed.  As  soon  as  the  book  was  printed,  another  bookseller  bought  my 
interest  In  the  Edition,  and  thus  relieved  me  firom  my  obligations.  The  amount 
I  received  as  the  price  of  the  Edition  was  smsdl.  but  I  have  never  since  received  any 
sum  with  anything  approaching  to  the  same  satisfkction.  The  book  was  certainly  the 
foundation  of  my  early  success  in  Ufe.  It  was  published  in  February,  1805,  and  the 
Edition  was  sold  at  once.  The  Second  Edition,  which  was  in  roval  8vo.,  greatly 
enlarged,  was  published  on  the  Itt  of  June,  1806.  Both  these  Editions  were  pub- 
lished before  I  was  called  to  the  bar.  The  next,  the  Third  £dition,was  publlshnl  in 
1S08,  and  it  was  the  first  which  was  divided  into  sections,  with  the  placita  numbered. 
The  Fourth  was  published  at  the  end  of  November,  181S;  and  in  the  advertisement 
prefixed  to  it  I  alluded  to  the  difficulties  of  preparing  it  ftcm  the  great  accumulation 
of  cases,  and  intimated  the  probability  that  I  should  not  be  able  to  undertake  any 
further  Edition.  Nevertheless,  the  previous  labours  were  forgotten,  and  new 
Editions  continued  to  appear;  the  Fifth  In  the  beginning  of  September,  1818;  the 
Sixth  in  June,  1822;  the  Seventh  in  May,  1826;  the  Eighth  on  the  1st  of  January, 
1830 ;  the  Ninth  in  May,  18S4,  in  2  vols,  royal  8vo.  All  these  six  Editions  were 
published  whilst  I  was  in  fUll  practice  at  the  bar,  and  could  ill  afford  the  time 
required  to  re-edit  the  work.  When  I  returned  from  Ireland  in  1 835,  and  had,  for 
the  first  time  in  my  professional  life,  full  leisure,  I  revised  the  whole  of  the  work 
with  great  care,  and  published  an  edition  of  it— the  Tenth— with  numerous  additions, 
in  November,  1839,  in  8  vols,  royal  8vo.  In  several  of  the  Editions  it  was  stated 
that,  in  order  to  prevent  a  too  ftrequent  repetition  of  them,  the  number  of  copies  had 
at  the  several  periods  been  considerably  Increased ;  but  still  the  work  became  out  of 

frint  at  the  usual  time.  Whilst  I  was  yet  for  the  second  time  in  ofllce  in  Ireland, 
prepared,  and  on  the  1st  of  May,  1846,  I  published,  the  Eleventh  Edition,  com- 
pressed into  two  volumes.  At  length  there  arose  a  demand  for  a  more  concise  view 
of  the  subject,  and  in  order  to  meet  it,  I  reduced  the  work,  with  the  exception  of  the 
Chapter  on  the  Real  Property  Statutes,  which  was  expanded  into  an  Essay,  and  pub- 
lished separately,  into  one  common  octavo  volume,  and  in  that  form  published  it  In 
June,  1851,  as  a  concise  and  practical  view  of  the  snt^ect,  but  of  course  with  the  cases 
and  statutes  brought  down  to  that  period.  That  Edition,  which  In  truth  was  the 
Twelfth  of  the  work  in  a  compressed  form,  has  in  its  turn  been  absorbed  by  the 
Profession.  I  had  not  found  it  possible  to  compress  the  great  mass  of  matter  in  the 
Eleventh  Edition  into  the  smaller  one,  without  the  sacrifice  of  some  Important 
subjects,  and  of  many  discussions  which  gave  to  the  original  work  its  character  as 
a  Treatise.  When,  therefore,  the  present  Edition  was  called  for— the  last  that  I  can 
expect  to  publish — I  determined  to  restore  the  work  to  its  original  shape  as  a  Treatise, 
and  at  the  same  time  to  preserve  its  character  as  a  Concise  and  Practical  View.  The 
Profession  will  judge  whether  I  have  succeeded.    To  accomplish  this  object  I  have 
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PnAM8  to  8iigd«n*f  Ymian  lad  TjotHutmn^comUtnud, 

•pared  iMitber  time  nor  Ubonr.  They  only  can  Jndgo  of  the  liiboar  ani  tin 
required  Tor  such  » tMk  who  are  in  the  habit  of  pmiaing  all  the  Totauninoai  rr?or> 
of  our  many  Courts.  The  last  Edition  eontained  some  SOO  cases  vhieh  vttc  z.' 
quoted  in  the  Elerenth  Edition,  and  upwards  of  1.200  eaaea  are  tednded  is  t 
Edition  which  were  not  in  the  Twelflh.  The  legislatlTe  aheratiofis  In  the  Isv  ^^ 
grratly  added  to  the  labour  of  every  new  Edition,  and  have  seTcral  times  akeiw  t:^ 
▼ery  phraseology  of  the  law.  If  it  were  allowable  to  doubt  ia  1803,  when  the  ▼  ri 
was  first  announced,  whether  the  Law  of  Vendors  and  Purchaaers  could  be  nud'  tb.' 
subject  of  one  Treatise,  It  seems  to  admit  of  no  doubt  that  no  nun  could  fai  ltu6 1--^ 
to  write  upon  the  subject  at  large  ftom  hb  own  reseaicliee  and  upon  hb  or. 
resourres.  This  branch  of  the  law  is  indeed  an  eztenslTe  one,  and  the  aaobr  f 
authorities  referred  to  is  very  large.  The  reader  wiU  bearfai  mhid  that  this  oonecu  -. 
of  cases  is  the  fruit  of  upwards  of  half  a  century  of  research  and  labour.  Emj  ca-f 
cited  I  have  perused  In  the  original  report,  and  erery  line  of  the  book  ha*  ben 
written  by  myself.  I  doubt  not  that  there  are  errors  which  have  secapediae:  ^s: 
I  have  endeavoured  to  leave  behind  me  this,  my  firat  work,  in  a  shape  in  sons  sni:^ 
worthy  of  the  acceptance  of  the  Members  of  the  Profession  to  which  I  have  trs 
honour  to  belong,  and  I  know  by  a  kmg  experience  that  I  may  aafely  rely  oa  tkc 
indulgence. 
Bogte  Ftumt  101*  Jaitmarf,  1857.  9t.  Lbovom. 


ORIPP8  ON  THB  OHUROR  AKB  THB  OUBSOT. 

A  Practical  Treatiae  on  the  Lawi  relating^  to  the  Church  and  tk 
Clergy.  The  Third  Edition.  Revised  and  enlarged,  conraining'  the 
Statutes  and  Cases  to  the  present  time.  By  Henrt  William  Csiri^ 
M.A.,  of  Lincoln's  Inn  and  the  Middle  Temple,  Barrister  at  Law  acd 
Fellow  of  New  College,  Oxford.  In  1  thick  vol.  8vo.  Price  XL  8«.  clojb 
boards.  IS^T 


^^^«^^^^k^t^^S^^^^«^^^^«^ 


AROHBOU>'8  PRACnOE  OF  THE  QUBEK'8  BBMCH. 

Practice  of  the  Court  of  Queen's  Bench  in  Personal  Actions  i]»i 
Ejectment  By  Thomas  Chittt,  Esq.,  including  the  Practice  of  tb« 
Courts  of  Common  Pleas  and  Exchequer.  A  new  and  Improved  Editioo 
(the  Ninth),  embracing  the  New  Rules  and  Common  Law  Pl^ocedor 
Acts,  1852  and  1854.  By  Samuel  Prentice,  Esq.,  Barrister  at  Uv. 
In  2  vols,  royal  12mo.     Price  2L  St,  cloth.  1855-6 

*«  The  new  Edition  of  Chitty's  Arehbold*s  Prscdce.  the  Kiath  Edition  of  wUek  to 
jnst  sppesred.  is  ably,  carsfaily  sod  sdmirsbly  edited  by  Mr.  Pientiee."— X^^r*'  O^^f^' 
Feb.  £.1.1856.  «  .  -.       - 

Mr.  Baron  Msrtia,  in  An^tmtr.  SstmdsrMMi.  thos  speaks  of  this  Work :— "  Tbcftf  >> 
admirable  book— Mr,  Prentice's  editioo  of  Chitty's  Archbold's  Pnctioe— a  mom,  m^\ 
book— one  of  the  best  books  ever  wriueo :  aoii  the  law  is  thcra  seated  in  aeca(ia»et  wiu. 
See.,  8cc,—l%*  Jmrut,  Febrosry  14, 1837' 

DOWDESWBXiIi'B  MERORAMT  SHXPPmO  ACTS. 

The  Merchant  Shipping  Acts,  1854  and  1855 ;  with  a  raadableabrid([* 
ment  of  the  former  Act,  and  an  explsnation  of  the  Law  relating  to  iti 
also  Notes,  and  an  Appendix,  containing  a  selection  of  ttte  Instructioas 
and  Forms  issued  by  the  Commissioners  of  Customa  and  the  Board  of 
Trade.  By  O.  M.  Dowdbswbll,  Esq.,  Editor  of  "  Smith's  MercaDtile 
Law,"  arc.     In  12ma     Price  14«.  cloth.  \^ 

"  Mr.  Dowdeswell  has  prcfsced  his  edition  of  the  two  important  statutes  whi^  bo* 
form  the  code  of  the  oiercaatile  nary,  wiih  sn  elaborate  sketch  of  their  vroriaii^ 
csrefully  and  clesrly^  written,  aacfol  especially  to  persons  who  are  not  lawyers,  isd  «m 
desire  to  learn  what  is  the  law  by  which  they  ars  to  be  governed  without  beiof  pcTPi"*4 
by  mrstical  legal  phraseology.  The  stataies  are  iliastrated  with  explanatory  notes,  >m 
an  index  facilitates  reference."— L«w  71mi««,  Jannary  S6,  1850.  ,  . 

"  We  think  Mr.  Dowdeswell  has  rendered  good  serrice  by  his  ahla  saaasT  «  "* 
provisions  of  the  Act."— />#«/  Ohstrvtr,  Jannary  It,  1850. 
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OHITTY'S  FORMS  OF  PRACTICAL  PROCSSDING8. 

Forms  of  Practical  Proceedings  in  the  Courts  of  Queen's  Bench, 
Common  Pleas,  and  Exchequer  of  Pleas ;  with  Notes  and  Observations 
thereon.  A  New  and  Enlarged  Edition  (the  Seventti).  By  Thomas 
Chittt,  Esq.    In  royal  12mo.    Price  1/.  10<.  cloth.  1856 


^^^^^^^^^^^^v^^^s^^^^^ 


CBITTY'S  COIaLECTXON  OF  STATUTES. 

A  Collection  of  Statutes  of  Practical  Utility ;  with  Notes  thereon ; 
intended  as  a  Circuit  and  Court  Companion.  The  Second  Edition, 
containing  all  the  Statutes  of  Practical  Utility  in  the  Civil  and  Criminal 
Administration  of  Justice  to  the  present  time.  By  W.  N.  Welsbt  and 
Edward  Beavan,  Esqrs.,  Barristers  at  Law.  Now  complete  in  4  very 
thick  vols,  royal  8vo.    Price  8/.  St,  cloth  boards.  1851-54 

"  Tb«  priociptl  bnaohM  of  the  Law  •»  •mnsed  alpbabeticdly.  tnd  ander  amch  is 
collected  all  the  Statotes  relatiog  to  it.  with  explanatory  ootes.  Besides  the  easy  access 
afforded  by  the  alphabetical  arrangement  of  the  sobijecu,  a  very  copious  general  Index 
supplies  the  means  of  KMiy  refevsnce  to  all  the  sal^ects  of  lesser  importaooe  to  which 
the  various  Statutes  are  directed.*' 

'*  We  could  not  say  more  for  this  neat  work  by  any  words  of  approbation  than  by  this 
short  description  of  it.  It  is  an  admirable  design  admirably  esecated."— X«»  Timtt, 
May  12. 1855. 

*•*  In  the  Debate  on  the  proposed  consolidation  of  the  Statutes,  <»  th«  0th  of  February, 
1854,  Lord  Campbell  said  "that  the  Statutes  ac  large  extended  to  about  fifty 
▼oiumes  folio*  but  all  the  Statutes  which  were  usually  rcouired  by  lawyers  for 
reference  might  be  found  in  three  octavo  volames.  compilea  by  his  lesraed  friend 
Mr.  WeUby.  When  he  (Lord  Campbell)  was  upon  the  Bench,  he  alwars  had  this 
work  by  him.  and  no  Statutes  were  ever  referred  to  by  the  Bar,  which  he  could 
not  find  in  it.'' 

The  Annual  Supplements,  arranged  on  the  same  plan,  containing 
the  Statutes  of  1854,  9«.  6d. ;  1855, 9s.  6d. ;  and  1856,  6«.,  by  E.  Beavan, 
Esq.,  are  published.    To  he  amtinued  shortly  qfter  the  close  ^each  Session. 


JAKMAN  ON  WILLS. 

A  Treatise  on  Wills.  By  Thomas  Jarman,  Esq.  The  Second 
Edition.  By  E.  P.  Wolstenbolmb,  M.A.,  and  S.  Vincent,  B.A.,  of 
Lincoln's  Inn  and  the  Inner  Temple,  Barristers  at  Law.  In  2  vols, 
royal  8vo.    Price  32.  Sf.  cloth  boards.  1855 


STBBR'8  PAJtlSH  LAW. 

Steer's  Parish  Law ;  being  a  Digest  of  the  Law  relating  to  the  Civil 
and  Ecclesiastical  Government  of  Parishes,  Friendly  Societies,  &c.  &c.y 
and  the  Relief,  Settlement  and  Removal  of  the  Poor.  Third  Edition, 
considerably  enlarged  and  altered.  By  Henry  John  Hodgson,  Esq., 
Barrister  at  Law,  Recorder  of  Ludlow,  late  Fellow  of  Trinity  College, 
Cambridge.    Price  II.  Ss.  cloth.  1857 
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BOUBKB'8  PARXOAMBMTABY  P&BOBS] 

Parltamentary  Precedents :  being  Reports  of  Cases  decided  by  dK 
Right  Hon.  Charles  Shaw  Lefevre,  Speaker  of  the  House  of  Caaaaaa, 
on  Poinu  of  Order,  Rules  of  Debate,  and  the  General  Practice  of  die 
House.  By  the  Hon.  Robert  Bourke,  of  the  Inner  Terapley  Banister 
at  Law.    In  1  vol.    Price  ]2«.  cloth.  1&57 


/^^^^«^l^t^k^^^WW^^^^^ 


BRIOKDAXA' S  8BTTLBD  B8TATB8  ACT,  ISSS. 

The  Act  to  facilitate  Leases  and  Settled  Estates,  19  &  20  Vict,  c  ISO, 
and  the  Orders  made  in  pursuance  thereof;  with  an  Introducdon  aod 
Notes.  By  Matthew  Inolett  Brickdalb,  Esq.,  Barrister  at  Lav. 
12mo.    Price  9«.  sewed.  1&57 


RUSSBUi  (P.)  ON  ABBITBATION. 

A  Treatise  on  the  Duty  and  Power  of  an  Arbitrator,  and  the  Law  of 
Submissions  and  Awards;  with  an  Appendix  of  Fanna,  and  of  ^ 
Statutes  relating  to  Arbitration.  The  Second  Edition.  By  F.  Russell. 
Esq.    In  royal  8?o.    Price  R  10«.  1^56 


8KITB'8  MBROAMTIIA  liAW. 

A  Compendium  of  Mercantile  Law.  By  the  late  Jobk  WnxiAX 
Smith,  Esq.  Fifth  Edition.  By  6.  M.  Dowdeswell,  Esq.,  Barrister 
at  Law.    In  loyal  8vo.    Price  R  16«.  cloth.  ISii 


8MITH'8  XiAW  OF  OONTBAOT8. 

The  Law  of  Contracts.    By  the  late  John  William  Smith,  Esq^ 

Author  of  *<  Leading  Cases,"  **  A  Treatise  on  Mercantile   Law,*'  &c. 

Second  Edition.    By  J.  G.  Malcolm,  Esq.,  Barrister  at  Law.     In  Svtt. 

Price  16«.  cloth.  ISS5 

"  We  hail  with  great  satltlaetfoB  t  new  Edition  of  Smith's  *  Leetons  on  the  Law  tl 
Contracts.'  Ever  noce  they  were  paUiahed.  these  Lectaree  have  bccai  asoec  pnpvler 
with  all  branches  of  the  Profession.  These  Lectorss  thos  constitatc,  in  this  Tanitm,  s 
complete,  though  necessarily  general.  Sketch  of  the  Law  of  Cootncts  aa  m 
eiistiDg,  and  may  be  iostlv  deemed  one  of  the  most  valiiaMe  works  which  wi 
upon  this  snbgcct.'*— X«»  JlarasuM,  Noveaber,  IBM. 


■^^^^^^^^w\^^^»<»^^^ 


TBAIIA'8  NBW  PABI8HB8'  AOT8. 

The  New  Parishes'  Acts,  1843,  1844  and  1856 :  being  Sir  Robert 
Peel's  Acts  and  Lord  Blandford's  Act  for  making  proTision  tor  the 
Spiritual  Care  of  populous  Parishes.  With  Introduction,  Explanatory 
Notes  and  copious  Index.  Adapted  as  a  Manual  for  all  Clergymen. 
By  James  Christie  Traill,  M»A.,  of  the  Inner  Temple,  Barrister  at 
Law.    12mo.    Price  1857 
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OOMPUBTION  OF  THB  QUSBN'8 

Adolphus  and  Ellis,  New  Series,  Vol.  18,  Part  5,  with  a  General  Table 
of  Cases  to  the  18  Volumes.  Price  10«.  6d,  These  Reports  are  now 
complete  to  where  Ellis  and  Blackburn  commence ;  and  gentlemen  are 
respectfully  requested  to  perfect  their  sets  in  order  to  avoid  the  possible 
disappointment  which  may  arise  from  delay. 


.^^^^^^^^^^^i^^h#\/^^«^w 


OOKPIiBTION  OF  THE  BXOHSQUBR  RBPORT8. 

Welsby,  Hurlstone  and  Gordon,  afterwards  Hurlstone  and  Gordon, 
having  concluded  their  Series  of  Reports  by  the  publication  of  Vol.  11, 
Part  5,  Price  Bs.  6tLt  gentlemen  are  respectfully  requested  to  complete 
their  sets  in  order  to  avoid  the  possible  disappointment  which  may 
arise  from  delay.  The  series  is  now  continued  Dy  Messrs.  Hurlstone 
and  Norman. 


^»/w^/w^^^^»ww^»^/^/* 


CHZTTY'8  ( JUN.)  IiAW  OF  OONTRAOT8  NOT  UNDER  SSAXi. 

A  Practical  Treatise  on  the  Law  of  Contracts  not  under  Seal,  and 
upon  the  usual  Defences  to  Actions  thereon.  By  Joseph  C bitty,  jun., 
Esq.  The  Sixth  Edition.  By  John  A.  Russell,  LL.B.,  of  Gray's 
Inn,  Barrister  at  Law,  and ,  Professor  of  English  Law  in  University 
College,  London.    In  1  toL  royal  8to.   Price        cloth.   (Nearly  ready.) 

1857 


^M^^^<V»^/V^»^/N^^^ 


THRING'S  JOINT  8TOOX  COMPANIB8'  ACT. 

The  Joint  Stock  Companies'  Act,  18/»6 ;  with  an  Introduction,  Prac- 
tical Notes  and  an  Appendix  of  Forms.  By  Henry  Turing,  M.A.,  of 
the  Inner  Temple,  Barrister  at  Law :  late  Fellow  of  Magdalene  College, 
Cambridge.     12ma    Price  4«.  cloth.  1856 

**  Mr.  Henry  Thriog,  who  wtt  employed  by  tho  Board  of  Trade  in  oreparinf  tha  Joint- 
Stock  CoBipanica*  Act  of  18Mi  and  who  baa  performed  a  aimilar  oieral  fnncuoB  in  other 
caica  equally  important,  baa  jast  edited  the  abore  Act,  with  an  Introduction.  Notea  and 
an  Appendix,  which  have  a  just  title  to  the  designation  of  Practical.  The  provitiooa  of 
the  Statate  are  Mt  forth  very  clearly  in  Mr.  Thriof 's  lutrodaction,  added  to  which,  hia 
Volume  contains  •  number  of  Practical  Note*,  which  render  it  a  manual  for  all  persona 
conumplatiof  association.  The  entire  Book  is  sn  short  and  so  intelligible  that  we  hold 
ourvelvcs  absolved  from  going  further  into  iu  details."— /)!«  Timss,  December  18, 1896. 

"  This  is  an  Edition  of  the  famous  Joint  Stock  ComDanies*  Act  by  the  gentleman  who 
was  employed  bv  the  BoHrd  of  Trade  to  prepare  it.  We  may  presume  that  he  can  give 
QS  full  information  as  to  iu  language,  its  meaning  and  its  objecu  :  and  he  has  certainly 
produced  a  conTenieat  and  pmotical  little  book  npon  tha  sakoect.'*— i'Ae  Jmrittt  Mot.  89, 
1B96. 


>^^^%/%AM»«^^^^>.M/«M^ 


STAMP'S  INDBX  TO  THB  STATUTE  IiAW. 

Stamp's  Comprehensive  Index  to  the  Statute  Law  of  England,  brought 

down  to  the  present  time.    With  Alphabetical  and  Chronological  Tables 

of  Titles  and  Statutes.    Second  Edition,  much  enlarged.    Price  14«. 

cloth.  1853 

"  This  performance  is  a  feat  of  compreasioa  aa  useful  as  It  is  eatooishing.  VoChing 
short  of  seeing  the  thing  done  would  Iutc  convinced  ua  that  the  ezistina  Sutnta  Law  of 
England  eonid  be  indexed  to  any  useful  purpose  in  a  small  pocket  volume.  We  hare 
tested  the  completeness  nf  the  Index  by  nnmerotts  random  references,  and  have  detected 
no  omission  except  such  as  tha  Author  fairly  confesses  to  in  hia  preface,  and  wa  have 
generally  found  the  otocct  of  oar  search  under  the  moot  appropriate  and  obyioos  head. 
Sach  is  Mr.  Sump's  Index,  tha  smallest  and  the  most  nsaral  goido  to  tha 


that  has  yet  been  8een."-7'««  Jnriit,  July  89. 1848. 


Scatnia  Book 
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BEST'S  PRIM CIPIiBS  OF  SVXS] 

A  Trestise  on  the  Principles  of  Evidence  and  Pracdoe  as  tp  Pr«6 :: 
Courts  of  Common  Law ;  with  Elementary  Rales  far  condoctiBS  ^^ 
Examination  and  Cross-examination  of  Witnesses.  By  W.  BL  B£»*. 
A.M.,  LL.B.,  of  Gray's  Inn,  Esq^  Barrister  at  Law.  Second  Edhix. 
with  a  Supplement,  showing  the  Alterations  effected  hj  tbe  Co^sc^a 
Law  Procedure  Act  and  other  Sututes  of  1854.    Price  27«.  dock  berds. 

*«*  The  Supplement  can  be  had  separately,  price  2s.  sewed  in  wrappe. 

HODGES'  IJkW  OF  KAIIiWAYS. 

The  Law  of  Railways,  Railway  Companies,  and  Railway  InTescoe^ 
With  the  Cases  on  Compensation,  Mandamus,  Injunction,  and  Rsilny 
Rating ;  Remarks  on  the  Extent  of  the  Jurisdiction  over  Railways  e»- 
ferred  on  tbe  Court  of  Common  Pleas,  and  on  the  Equitable  JuriM&cnK 
in  Railway  Transactions  recently  transferred  to  all  the  Coorts  of  €««- 
roon  Law ;  also  the  Practice  in  Committees  in  Pariiament  on  p*^>>¥ 
Railway  Bills.  The  Appendix  contains  all  the  Statutes,  with  Keief 
relerring  to  the  Treatise,  and  Precedents  of  Deeds,  Notices,  WsrraBts 
Bonds,  &C.  By  Willi  AM  Hodges,  Esq.,  of  the  Inner  Tesople,  BaiH^s' 
at  Law.  Recorder  of  Poole.  Second  Edition.  In  I  thick  toL  Sva 
Price  U  lOs.  cloth  boards.  ^^ 


^n^^v^^^iA^iAM^^^^^^ 


CULYVOWn  BXJSMBNTS  OF  COlfVSYAKOnfO. 

The  Elements  of  Conveyancing,  with  Practical  Illustratioos  tB^ 
Select  Forms.  By  William  Clayton  Clayton,  M.A.,  of  Lincolo; 
Inn,  Barrister  at  Law.    8vo.    Price  10«.  cloth  boards.  ^^ 


^»/WMM^^^>^^i^^>^^^» 


8TANNARIBS  OF  OORNWAUi  AND  DBVOIf .  (By  AslMrtftr*) 

Procedure  in  the  Stannaries  of  Cornwall  and  Devon.  Cootsimpf 
the  New  Rules  and  Orders  for  Regulating  the  Practice,  both  at  £fo'? 
and  Common  Law,  of  the  Court  of  the  Vice- Warden  of  the  Sianosries; 
with  the  recent  Statutes  for  establishing  and  extending  its  Jurisdiction- 
Preceded  by  Observations  on  the  Power  of  the  Court  in  ^^^^^ 
Mining  Associations  and  Partnerships  in  the  Counties  of  Cornwall  aw 
Devon.    In  12mo.    Price  9«.  doth.  1^ 


t^^^^^^^^^^^^^^^^S^^t^i^ 


i 


WZUiIAMS'S  FBRSONAIt  PBOPBRTY. 

Principles  of  the  Law  of  Personal  Property,  intended  for  the  J»f 
Students  in  Conveyancing.    By  Joshua  Williams,  Esq.,  of  Liocoif  > 
Inn,  Barrister  at  Law.    The  Third  Edition,  enUuved.    Id  8vo.   Pnc«   J 
!({«.  cloth  boards.  l^ 


I 

J 
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WIZOOAMS'S  BBAXi  PROPSKTY. 

Principlet  of  the  Law  of  Real  Property,  intended  as  a  first  Book  for 
the  use  of  Students  in  Conveyancing.  The  Fourth  Edition,  enlarged. 
By  Joshua  Williams,  Esq.,  of  Lincoln's  Inn,  Barrister  at  Law.  8vo. 
Price  18<.  cloth  boards.  1855 


^^l^*^*^*^t^^S^^^t^k^^^^^^^^^ 


SMITH'S  MBTROPOIiIS  IiOOAI.  MANAOBMENT  ACT,  1855. 

The  Metropolis  Local  Management  Act,  1855,  with  an  Introduction, 
Copious  Practical  Notes,  and  a  full  Double  Index;  also  a  Table  of 
Qualifications  for  Voters,  Vestiymen,  Auditors,  &c.  By  Toulmin 
Smith,  Esq.,  Barrister  at  Law.    In  12mo.    Price  St.  cloth.  1855 

This  Edition  cootains  a  emn^ollT'Prepared  "  Conteots."  siriDg  a  complete  gcoeral 
Ammhftis  of  the  whole  Act ;  while  a  rtrj  full  Jndex  to  the  Act  gives  a  complete  Analytiji 
of  the  I'roTisioos  on  every  separate  head :  thas  affording  the  utmost  coovenience  for 
practical  reference. 

J'he  TmMs  «r  Qusii/Semtimt  gives  the  valae  and  applications  of  every  Qualificatioaata 

f [lance,  with  references  to  the  Sections ;  thos  affordug  a  practical  guide,  in  the  simplest 
orm,  to  every  Ratepayer. 

J'he  JHtnduetitn  contains  an  account  of  the  circumstances  that  have  led  to  the  present 
legislation,  and  which  most  therefore  control  iu  application  ;  and  points  out  how  far  Ute 
exigencies  connected  with  or  growing  out  of  those  circumstances  are  met  and  provided 
for  l>y  the  Act. 

The  Not$s  deal  with  an  infinite  variety  of  practical  matters  arising  out  of  the  Act. 
Among  these  may  be  enumerated  :— All  Qualifications  under  the  Act  for  Voters,  and  for 
every  Election :— the  distinction  between  rental  and  rcf^/.*— the  Effects  of  the  Acton  Com- 
mon Law  Vestries,  and  on  Vestries  under  Acts  of  Parliament  ;-*its  Effects  as  regards 
Ecclesiastical  Districts ;— its  Effecu  as  reftards  Local  Acts,  and  how  far  the  latter  will 
still  remain  in  operation ;— the  Mode  of  i£iection  of  Vestries  and  District  Boards,  and 
the  Apiiuintment  of  Officers ;— the  Position  of  Veslries  and  Parishes  under  the  Act  ;— 
Wards  and  Ward  Action ;— the  Law  of  Sewers,  and  the  Resulu  of  the  Act  in  respect  to 
the  Maintenance  of  Sewers  and  the  Collection  of  hewers'  Kates,  and  Exemptions  there- 
from :->Hha  Making  and  Levying  of  Rates  in  general  under  the  Act ;— the  several  aod 
relative  Powers  and  Functions  of  the  Metropolitan  Board,  and  of  the  District  Boards 
and  Vestries ;—ihe  Record  of  ProG<>edings ;— the  Conduct  of  Officers:— the  Bye- Laws 
and  Standing  Orders  necessary  for  the  proiier  Execution  of  the  Act :— the  Effects  of  the 
Act  as  regards  existing  Public  Bodies,  ComDaoies,  &c.  ^its  Effects  as  regards  the 
Entry  oo  and  Purchase  of  Land,  Repair  of  Highways,  the  River  Thames,  See.  oce. 

For  facility  of  reference  a  separate  Index  is  given  to  the  Introduction  and  Motes,  in 
addition  to  the  Index  to  the  Act. 


^/^^N^WN^^^rV^WVS^V^*^ 


ARCHBOU>'8  BANKRUPT  IiAW.— BY  FIiATHBR. 

The  Law  and  Practice  in  Bankruptcy,  as  founded  on  the  recent 
Statutes.  By  John  F.  Archbold,  Esq.  The  Eleventh  Edition,  in- 
cludingf  the  Statutes  and  Cases  to  18  &  19  Vict,  the  General  Orders  of 
the  Court,  New  Forms,  and  Tables  of  Costs.  By  John  Flather,  Esq., 
of  Lincoln's  Inn,  Barrister  at  Law.  In  1  thick  vol.  12mOb  Price 
1/.  10«.  cloth.  1856 


«^\^/s/\^^k/s^h/Nrs/VS^^^/\/ 


ABORBOLD'8  ORIMZNAXi  ZiAW*— BY  WEJJSBY. 

A  Summary  of  the  Law  relating  to  Pleading  and  Evidence  in  Criminal 
Cases }  with  tfie  Statutes,  Precedents  of  Indictments,  &c. ;  the  Practice 
relating  to  them,  and  the  Evidence  necessary  to  support  them.  By 
John  Jervis,  Esq.  (late  Lord  Chief  Justice  of  Her  Migesty's  Court  of 
Common  Pleas).  The  Thirteenth  Edition.  By  W.  N.  Welsby,  Esq., 
Barrister  at  Law,  Recorder  of  Chester.  In  royal  12mo.  Price  1/.  4«. 
doth.  1856 
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PAUBT  ON  8UMKABY  OOMVIOTXOItB^F^mrtk  BdlllBB.' 

The  Law  and  Practice  of  Sammary  ConTicdons  by  Jmtkct  of  ife 
Peace;  indadiog  Proceedings  prdiminary  and  subsequent  to  Ca- 
▼ictions,  and  under  18  &  19  Vict  c.  126  reUtiD|f  to  Larceny;  abo  tb; 
Responsibility  and  Indemnity  of  Connoting  Magistrates  and  tbcir  OS- 
cere.  With  Practical  Forms  and  Precedents  of  ConTictiom.  IV 
Fourth  Edition.  By  H.  T.  J.  Macnama&a,  Esq.,  Bairiiter  at  Li« 
InSvo.    Price  U  U  cloth.  I^ 


N^W^^A/%^k^^^^^^^^^^^ 


YOVNGP8  KBY  TO  THB  MBTROPOXiITAM  BUZU>nf6  ACT. 

A  Key  to  the  Metropolitan  Building  Act,  18  &  19  VicL  c.  122,  beisf 
an  Alphabetical  Epitome  thereof;  and  of  the  Unrepealed  ClasKCflft^ 
former  Building  AcU,  the  Building  Clauses  of  the  Metropolis  Locl 
Management  Act,  the  Incorporated  Clauses  of  the  Companies  0«b^ 
Consolidation  Act ;  with  newly-arranged  Schedules  and  Diagnms,  ac 
a  verbatim  Copy  of  the  Act  itself.  By  William  Youno,  Architect 
12mo.    Price  St.  6d.  boards.  ^^ 


^%/S/«MMA«^^V«^A/WV* 


BHEZiFORD'S  laAW^  OF  OOPTHOIkDB. 

The  Law  of  Copyholds  in  reference  to  the  Enfranchisement  sod  Cos- 
mutation  of  Manorial  Rights  ;  and  the  Copyhold  Acts  with  Notes,  U" 
the  Forms  and  Directions  of  the  Copyhold  Commissionen.  By  ^^^^J^ 
Shelpord,  Esq.,  of  the  Inner  Temple,  Barrister  at  Law.  In  1  ^ 
l2mo.    Price  12#.  cloth.  ^^ 

'*  Mr.  Shelford  is  •  leff«I  Aathor  of  great  cxp«ricnoB  aad  repmatiM :  isd  (^.  ff^ 
befort  OS  is  not  only  the  latest  but  th«  most  complcic  work  od  Cop7lipl4  1  «vs  **'^^ 
appeared  since  the  promalgation  of  the  important  alterationa  which  it  ha*  xnmo 
vodergoDc.'*— Affmnv  Pmi.  _j  ^  ,i. 

"  UodonbtediT  it  is  one  of  the  best,  if  not  the  Teir  best,  book  thaz  haa  appealed  «b  t» 
Law  of  Copyhold  and  iu  Eofranchisemeot.''— X«»  Thrnti, 


COKYTON'8  ZiikW  OF  XiBTTEKS-PATBHT. 

A  Treatise  on  the  Law  of  Letten-Patent  for  the  Sole  Use  of  Idtc'' 
ttons  in  the  United  Kingdom  of  Great  Britain  and  Ireland,  iodadiBi 
the  Practice  connected  with  the  Grant.  To  which  is  added  a  Suobiosi; 
of  the  Patent  Laws  in  force  in  the  principal  Foreign  Sutes;  «it^  ^ 
Appendix  of  Statutes,  Rules,  Practical  Forms,  &c.  By  John  C^.'^' 
Esq.,  of  Lincoln's  Inn,  Barrister  at  Law.  In  1  toL  8to.  Ptice  l^ 
in  cloth  boards.  ^^ 


«ww^/^4w^«M^^MM«MW 


MAUDB  ft  POUiOOK'8  ZsikW  OF  MB&OHAMT  BBlVf^^' 

A  Compendium  of  the  Law  of  Merchant  Shipping,  with  an  ^PC^^^' 
containing  all  the  Statutes  of  practical  utilinr.  By  Frederick  Pbili' 
Maude  and  Charles  Edward  Pollock,  Esqts.,  of  the  Inner  '^^^ 
Barristers  at  Law.    In  1  vol  8ro.    Price  20«.  cloth  boards.  '^ 


H.  SWBKT^  0HA2V0BBT  LANS.  11 

ROSOOB'B  SVZDBNCE  IN  ORZKZNAXi  OASES. 

Roscoe's  Digest  of  the  Law  of  Evidence  in  Criminal  Cases.  The 
Fourth  Edition.  By  David  Power,  Esq.,  Barrister  at  Law,  Recorder 
of  Ipswich.  In  one  thick  vol.  royal  12mo.  Price  l^  6s,  cloth  boards.   1857 


^^^^^^^^^^^^i^^^*^i0^0m 


'WOOUtYOH'S  MBTROPOLIB  BUIU>ZNO  ACT,  1855. 

The  Metropolis  Building  Act,  18  &  19  Vict  c  122 ;  with  Notes,  In- 
troduction, Glossary,  and  Indexes.  By  Humphry  William  Wool- 
RYCH,  Serjeant  at  Law.    In  12nio.    Price  5s,  boards.  1856 

**  H«  hM  Rbundaatly  annotated  th«  recent  Statntc,  faniiliarlj  explained  ita  morUioaa, 
oopioaaly  indexed  it,  end  primed  ii  in  a  tnall  Tolame,  ao  that  it  can  eaaily  be  carried 
aboQt.  This  ia  prceiaely  whut  waa  wanted,  and  being  wanted,  it  will  be  aare  to  aneoecd.** 
—Lm»  Timu,  April  1£.  lflS6. 


^^^^^^h^^^^WS^^^^^Mrf 


WOODFAUyS  IiAW  OF  LANDIK>RD  AMD  TENANT. 

A  Practical  Treatise  on  the  Law  of  Landlord  and  Tenant,  with  a  full 
Collection  of  Precedents  and  Forms  of  Procedure.  By  S.  B.  Harrison, 
Esa.  Seventh  Edition.  By  Henry  Horn,  Esq.,  Recorder  of  Here- 
ford.   In  1  thick  vol.  royal  8vo.    Price  H.  11«.  6d.  doth.  1856 


^«^^^iM#^^W«^^i<«^^MA^ 


WISE'S  BANKRUPT  ZiAW. 

The  Bankrupt  Law  Consolidation  Act,  1849  (12  &  18  Vict.  c.  106), 
with  the  New  Rules,  an  Introductory  Analysis  and  Notes,  and  a  very 
copious  Index.  The  Second  Edition,  greatly  enlarged,  and  containing 
the  Practice  under  the  Absconding  Debtors  Arrest  Act.  By  Edward 
Wise,  Esq.,  of  the  Middle  Temple,  Barrister  at  Law.  In  1  vol.  12mo. 
Price  14«.  cloth  boards.  1853 


^^^^^^M^^^%^^^^N»^^^ 


SWEET'S  LZMXTBD  UABILITY  ACT,  1855. 

The  Acts  for  the  Registration,  Incorporation,  and  Regulation  of  Joint 
Stock  Companies  (7  &  8  Vict.  c.  110,  and  10  &  11  Vict.  c.  78),  under 
which  Companies,  with  Limited  Liability,  are  to  be  formed.  With  an 
Introduction,  Notes,  Forms,  and  Index.  By  Gboboe  Sweet,  Esq.,  of 
the  Inner  Temple,  Barrister  at  Law,  Editor  of  Bythewood*s  Convey- 
ancing.   In  12mo.    Price  9s.  cloth.  1855 

CONTBNTB  : 

I.  JttffwAwfiMi.— 1.  Liability  of  Ordioary  Partnera.^Sharinff  PmfiU.— Proriaional 
Commiueenen.— 8.  Joint  Stock  Companiea  at  the  Comaion  Lav,  bv  Charter  or  LeCten 
Patent,  uod  bv  Private  Act.— S.  The  Joint  Stock  Compeaies*  Reciatntidn  Act.— Pro- 
Tisiooal  and  Complete  Kegutratioo.- Dutiea.  Liabilitica  and  Powers  of  Promotera, 
^harehlllders  and  Dircetora.— Contracta,  Billa  of  Exchanite.  dec.— 4.  Companiea  with 
Limited  Liability.— Whether  Certificate  enodnaive.— I^ccntion  afainst  Shareholders.— 
Evasion  of  Limited  Liability.- lucrease  ct  Capital  prohibited.— Aaditor.-Diaaoltttion. 
— Windtng'ttp  Acta. 

H.  'fki  StmtutH,  with  Nmu,  4«.-^  dc  8  Vict.  c.  110 ;  10  &  11  Vict.  c.  78 ;  18  dclO 
Vict.  e.  ISS.    List  of  Forma  for  Regittration  and  Scale  of  Fees. 


in.  ^HMniiif^-Precedenu  of  Deed  of  Settlement,  Abstract  of  and  Sehednle  to  Deed. 
Sapplemeotary  De»d  for  obtaininv  Limited  Liability.  Declaration  by  Promoters.  Petition 
and  Licence  to  hold  Land.— OMerrationa  on  the  Rule  for  aaccruiainr  the  Debtor  ia 
llereaotile  TransaetioDi.— Index. 
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BATBMAM'B  OBNBBAIi  TUSHPIKB  BOAS 

The  General  Turnpike  Road  Acta ;  with  Notes,  Forma*  &e.  F«vib 
Edition.  By  W.  N.  Welsby,  Esq.,  Banister  at  ham,  Rceocdcr  ^ 
Chester.    In  12ma    Price  12«.  doth.  ISM 


OUPHANT'8  XJkW  OF  HO&8B8,  GUkMIVO, 

The  Law  of  Horses  ;  including  the  Bargain  and  Sale  of  Chatleis :  tkn 
the  Law  of  Racing,  Wagers,  and  Gaming.  By  Gbokoe  Henbt  HEwrrr 
Oliphant,  Esq.,  of  the  Inner  Temple,  Barrister  at  L«fr,  Aathor  of 
"  The  Law  of  Pews  and  Prohibition,"  "  The  Law  of  Church  Oraa- 
roents,"  &c.  Second  Edition.  In  1  vol.  12moL  Price  12a.  cfetl 
boards.  ISH 


%^^v^^^^^^K^^^^^^^^^>^ 


BHBLFORD'S  RBAIi  PROPERTY  BTATOTBS. 

The  Real  Property  Statutes  passed  in  the  Reigns  of  William  IT.  and 
Queen  Victoria,  including  Prescription,  Limitations  of  Actions,  Abo- 
lition of  Fines,  &c..  Payment  of  Debts,  V^ills,  Judgments,  &c:  the 
Trustee  Acts  and  Leases  and  Sales  of  Settled  Estates;  with  cop- os 
Notes  and  Forms  of  Deeds.  Corrected  and  enlarged  with  New  Cavf« 
and  Statutes.  By  Leonard  Shelporih  Esq.,  Barrister  at  Law.  Stxtb 
Edition,  with  many  Alterations  and  Additions.  In  1  thick  w6L  I2mo. 
Price  U  6t.  boarda.  lSd6 


^^i^^^^^i^^^^^^^^^N^^^ 


8YBNEY  SMITH'S  PRINOIPIaBS  OP  BQUTTY. 

A  Treatise  on  the  Principles  of  Equity.  By  John  Sydney  Svira, 
Esq.,  Barrister  at  Law,  Author  of  "  The  Practice  of  the  Court  <^  Chan- 
cery.*'    In  1  vol.  8vo.     Price  1/.  S»,  cloth.  1S56 

**  A  work  on  the  Principle*  of  Eqaity  wm  required  both  by  the  PnctftioiMr  aa^ 
Student.  I'his  de»ideratuai  has  been  ably  tupplied  by  Mr.  Sydney  Smiik.*— Z4r^ 
OkurMTt  Movcmbcr  8, 1896. 


SUGDBN'S  TREATI8B  ON  PO^raRS. 

A  Practical  Treatise  on  Powers.  By  Sir  Edward  StioDEN  (now 
Lord  St.  Leonards).  The  Seventh  Edition.  In  2  yok.  royal  Sr& 
Price  2/.  boards.  1845 


^MA^A^^k^^^W^-M^i^^ 


SUGDEN'B  ULW  OF  PROPBRTY. 

A  Treatise  on  the  Law  of  Property,  as  administered  by  the  Hone  of 
Lords  ;  with  an  Introductory  Chapter  on  the  Jurisdiction  of  the  House  of 
Lords.  By  Sir  Edward  Suoden  (now  Lord  St.  Leonards).  In  ] 
vol.  royal  8vo.    Price  1/.  llf.  6d.  cloth  boards.  1849 
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BUODBN»8  RBAIi  PftOPBRTY  STATUTBS. 

An  EMay  on  the  New  Statutes  relating  to  Limitations  of  Time,  Estates 
Tail,  Dower,  Descent,  Operation  of  Deeds,  Merger  of  Attendant  Terms, 
Defective  Execution  of  Powers  of  Leasing,  Wills,  Trustees,  and  Mort- 
gagees. By  Sir  Edward  Suodbm  (now  Lord  St.  Lbona&ds).  In  1 
voL  Sto.    Price  16f.  cloth  boards.  1852 

OIiBRK'8  ULVr  OF  SLBOTIONB. 

A  Practical  Treatise  on  the  Law  of  Elections  of  the  United  Kingdom, 
and  '*  The  Corrupt  Practices  Prevention  Act,  1854 ;"  with  an  Appendix 
of  Statutes.  By  John  Clerk,  Esq.,  of  the  Inner  Temple,  Barrister  at 
Law.    In  1  vol.  royal  12mo.    Price  10«.  6d.  cloth  boards.  1855 

Alto,  by  the  tame  Author, 

The  Law  and  Practice  of  Election  Committees,  containing  all  the 

recent  Decisions  of  Election  Committees ;  with  an  Appendix  of  Petitions 

and  Statutes.    Price  12#.  cloth.  1852 

**  W«  hav«  read  Mrerml  of  th«  most  imporuat  Cbai>tcn.  wad  have  looked  cwefnlly 
throQgh  the  vkole  work,  end  «c  can  with  confidence  recommend  it  to  any  penon 
ifquiriug  informativn  apon  the  sabject  treated  of.  1  he  uyle  ie  cooctae  and  ciear,  and 
the  absence  of  profeaiiooal  iargoo  will,  we  are  sore,  render  it  a  favourite  handbook  with 
member*  of  the  House  of  Commons.  In  an  Appendix  the  Author  gives  a  collection  of 
useful  Forma,  and  the  Statntca  to  which  reference  has  moat  freqoeaily  to  be  made."— 
Tk*  Umitr,  October  9>  18^* 


TOUXiMXN  SMITH'S  NUISANCES  REMOVAIi  ACT,  1855. 

Practical  Proceedings  for  the  Removal  of  Nuisances  aiH  Execution  of 
Drainage  Works  in  every  Parish,  Town,  and  Place  in  England  and 
Wales,  under  the  Nuisances  Removal  Act,  1855,  and  by  other  course  of 
Law,  with  numerous  Forms  and  Complete  Instructions  for  the  conduct 
of  Parish  Committees.  To  which  is  added  "  The  Diseases  Prevention 
Act,  1855."  By  Toulmin  Smith,  Esq.,  Barrister  at  Law,  Author  of 
"  The  Parish,"  &c.  &c  The  Second  Edition,  greatly  enlarged.  In  12ma 
Price  5«.  boards.  1856 

Books  of  FORMS  necessary  for  carrying  into  operation  the  Nuisances 
Removal  Act  for  England,  1855.  Prepared,  with  Instructions  for  use, 
by  Toulmin  Smith,  Esq. 

1.  Presentment  Book  for  Entry  of  Complaints.  (100  sheets,  It.  Sd.) 
II.  Inspector's  Report  Book.    (100  sheets,  7«.  6tf.) 

III.  Order  of  Authorization  to  Inspector.    (100  sheets,  6«.) 

IV.  Notice  of  Application  for  Order  of  Admission.    (100  sheets,  6f.) 
V.  Notices  of  Nuisance  and  Remedy.    (250  sheets,  12j.) 

VI.  Notices  of  Compulsoiy  Proceedinss.    (100  sheets,  6«.) 
VII.  Notice  to  Occupiers,  Fouling  Drains.    (200  sheets,  IOil  6dL) 
VIII.  Licence  to  use  Common  Drains  on  Payment.  (200  sheets,  10«.  6d.) 

A  Complete  Set  rf  the  above,  price  SI.  6«. 

These  Forms  may  also  be  had,  with  the  title  of  each  Parish  or  District 
specially  printed,  at  a  small  advance. 
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TOUUtlM  miTB'S  SBWBRAOB  DiaTRIOTS. 

Pnctieil  DirKlioni  Tor  the  FormalioD  of  Sewerage  DiitricO,  uxl  far 
the  Conduct  of  Sewenge  Boards,  id  the  Nei^bourhoodorifae  Mclrop^ 
noder  the  Statute  17  &  18  Vict,  c  111,  with  the  iiiii  miji  Fonni  and 
an  AbMract  of  the  Hetropolii  Sewcn  Acta.     12rao.    Price  it.        OH 


HOUbAMD'S  OOHIIOlf  ZiA^V  PSOOBSnXB  AOT,  WITS 
TBB  HEW  RUbBB,  Oc,  18B4. 

The  Common  Law  Procedure  Act.  18J4(I7&  IS  VicL  c  125);  willi 
Treatiaei  on  Injunclion  and  RelieC  By  Henbt  Thuriton  Hollixd 
and  Thouii  Chanuleii,  jud.,  of  the  Inner  Temple,  Eaqra.,  Barriilen 
at  L^w.  Alio,  a  TVeitUe  on  Inipeciion  and  Diicorer;,  under  the  ibon 
Act  and  the  14  &  IS  VicE.  c  99.  B;  Chaklis  Edward  Pollocji,  at 
the  loDcr  Temple,  Eaq..  Barriiter  at  Law.  TMecher  with  Note*,  Cmr. 
Indei,  and  the  Mew  Rule*  and  Fonni  of  Hichaelmaa  Vacation.  In  1 
ToL  12mo.    Price  IDi.  cloth  boarda.  iiH 


JAKMAK'S  mw  OHAMOBRT  PKAOTIOB. 

The  New  Practice  of  the  High  Court  of  Chancery,  relatiTC  to  dw 
conduct  of  SuiM  by  Bill,  Claim,  or  original  Summona,  and  to  Proceeding) 
in  the  Judgea'  Cbamben  and  Maitera'  Officn.iocluding  Fonns  of  Com 
■nd  DUmerouB  other  Formi,  Ibe  Practice  relating  to  Special  CaMi,  Die  , 
■everal  Act*  concerning  Tniatcea  and  Charitable  Tnials,  and  the  In- 
demnity of  Execulort  and  Adminiitratora,  wi[h  the  Orden  and  Decitioni 
of  the  Court!  thereunder ;  and  a  copioui  Index.  Second  Ediiion.  In  i 
12mo.     Price  1 8i.  cloth.  ISM     ' 

"  'rb«  p^n  at  ptbclDf  ta  BBC  eoa(iDQ(Hi>  leHtft,  mdfr  oa*  ccBarai  hndiof .  til  ibt 
ordiBArj  fwoct*iia4i  of  a  toil,  and  of  Ihu  ihowJpf  tba  htuvI  pnie*v4EBa>  IB  fitidt  fan*      . 


■HITH'S  I.A«r  OF  KASTSS  AMD  ISBVANT. 

A  Treatiae  on  the  Law  of  Master  and  Serrant,  including  therein 
Haalen  and  Workmen  in  every  Deicription  of  Trade  and  OccupitioB ; 
with  an  Appendix  of  Slatutea.  By  Chahlei  Manlet  Shith,  of  the 
Inner  Temple,  Special  Pleader.  In  1  vol.  12ma.  Price  12i.  dalh 
boarda.  tW! 

CoBTaRTi  or  TBi  Won: 


H.  8WBBT,  OHANCBBT  LANS. 
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OAues'B  JmA^w  or  BASBUBMra. 

A  Treatise  on  the  Law  of  Easements.  By  Charles  James  Gale, 
Esq^  of  the  Inner  Temple,  Barrister  at  Law.  The  Second  Edition.  In 
1  ToL  8vo.    Price  16«.  boards.  1849 

SMITH'S  ACTION  AT  ItAlRT. 

An  Elementary  View  of  the  Proceedings  of  an  Action  at  Law.  By 
John  William  Smith,  Esq.,  late  of  the  Inner  Temple,  Barrister  at 
Law,  Author  of  "  Leading  Cases,"  "  A  Compendium  of  Mercantile 
Law,"  &c.  &c.  Sixth  Edition,  adapted  to  the  Practice  under  the 
Common  Law  Procedure  Acts,  1852  and  1854.  Bv  Samuel  Prentice, 
Esq.,  Barrister  at  Law,  Editor  of  Chitty's  Archbold  s  Practice.  In  12mo. 
Price  10s.  6(L  cloth  boards.  1857 

OHITTY'S  BQUITY  INDBX.—BY  MACAUZJkY. 

Chitty's  Index  to  all  the  Reported  Cases,  and  Statutes,  in  or  relating 
to  the  Principles,  Pleading  and  Practice  of  Equity  and  Bankruptcy  in 
the  several  Courts  of  Equity  in  England  and  Ireland,  the  Pri?y  Council 
and  the  House  of  Lords,  from  the  earliest  period.  Third  Edition.  By 
J.  Macaulat,  Esq.,  Barrister  at  Law.  •  In  4  thick  volumes,  royal  8va 
Price  7^  7s.  cloth.  1853 


BintN'S  JUSTICE  OF  THB  PBACB  AND  PA&ISH  OFFICER. 

The  Twenty-ninth  Edition,  corrected  and  ^eatly  Enlarged,  containing 
the  Statutes  and  Cases  to  7  &  8  Vict,  inclusive ;  with  a  New  Collection 
of  Precedents.  The  title  "  Poor"  by  Mr.  Commissioner  Bere,  of  the 
Exeter  District  Court  of  Bankruptcy ;  the  rest  of  the  work  by  Thomas 
Chitty,  Esa.,  of  the  Inner  Temple.  IVith  a  Supplement,  containing 
the  Cases  and  Sututes  to  Hilary  Term,  1852.  By  Edward  Wise,  Esq., 
Barrister  at  Law.  In  7  very  thick  vols.  8vo.  Price  7^.  10«.  strong  cloth 
boards.  1845-52 


Jt^M^A^^MAA^MAMMM^ 


SUPPIiBMBlfT  TO  CHrrTY'S  BUBN'S  JUSTICB^-By  Wise. 

A  Supplement  to  the  Twenty-ninth  Edition  of  Chitty's  Bum's 
Justice  of  the  Peace  and  Parish  Officer,  containing  all  the  Cases  and 
Statutes  to  Hilary  Term,  1852.  By  Edward  Wise,  Es^.,  of  the  Middle 
Temple,  Barrister  at  Law.  In  1  thick  vol.  8vo.  Price  1/.  8«.  cloth 
boards.  1852 


^t0^0^0*0^0^0^^*0^f^^^^^^^* 


BUBN'S  BCCLESIASTICAIi  IJkW^BY  PHIUiIMOBB. 

The  Ninth  Edition,  corrected,  with  very  considerable  Additions,  in- 
cluding the  Statutes  and  Cases  to  the  time  of  Publication.  By  Robert 
Phillimorb,  Advocate  in  Doctors'  Commons,  Barrister,  of  the  Middle 
Temple.    In  4  vols.  8vo.    Price  SI,  I6s.  boards.  1842 


16  LAW  BOOKS  PUB1I6HBD  BT 


The  Law  of  Railway,  Caoal,  Water,  Dock,  Gas  and  other  Companies, 
requiring  expreat  Authority  of  Parliainent,  together  with  the  Law  of 
Abandonment  and  Winding-up,  and  that  of  Parliameotary  Coats ;  wich 
Formi  and  all  the  Statutes,  including  the  Consolidation  Acu  of  184^ 
and  1847.  Sixth  Edition.  By  C.  F.  F.  Wordsworth,  Esq.,  Bairisier 
at  Law.    Royal  8vo.    Price  U.  11 «.  OdL  doth.  1851 


WIBB'S  COMMON  IJkW  PROOBDUBE  AOT. 

The  Common  Law  Procedure  Act,  15  &  16  Vict.  c.  76,  arranged  in  a 
Practical  Form,  with  an  Introductory  Analysis  of  the  Changes  ^ected 
by  the  Statutes ;  the  New  Rules,  Tables  of  Fees  and  Coeu,  the  Cases  to 
time  of  Publication ;  Explanatory  Notes  and  copious  Index.  By  E in- 
ward Wise,  Esq.,  of  the  Middle  Temple,  Barrister  at  Law.  12mo. 
Price  1$*.  cloth  boards.  1853 


POLLOOK'8  NEW  IiAW  OF  EVIDENCB. 

A  Treatise  on  the  Power  of  the  Courts  of  Common  Law  to  compel  the 
Production  of  Documents  (or  Inspection  ;  with  an  Appendix,  containing 
the  Act  to  amend  the  Law  of  Evidence,  14  &  15  Vict,  c  99,  and  Notes 
thereta  By  Charles  Edward  Pollock,  Esq.,  of  the  Inner  Temple. 
Price  8s.  boards.  1851 


^S»<^»>»V^^^^»N^»^^»V* 


HAYES'  AND  JARMAN'S  C0N0X8E  FORMS  OF  "WIUUL 

Concise  Forms  of  Wills,  with  Practical  Notes.  By  W.  Hates  and 
Thomas  Jarm an,  of  the  Middle  Temple,  Esqrs.,  Bairiaters  at  Law. 
The  Fourth  Edition,  enlarged.  In  1  voL  royal  12ma  Price  15«.  doth 
boards.  1M9 


CROWN  OASES  BESERVBD.  (In  CoBttaniAtlon  of  X>«nlaOA 

aadPMrce.) 

Crown  Cases  reserved  for  consideration,  and  decided  by  the  Judffes  of 
England,  and  Cases  relating  to  Indictable  Offences  and  the  Practice  of 
the  Criminal  Law,  argued  and  determined  in  the  Court  of  Queen's 
Bench  and  the  Courts  of  Error,  From  Michaelmas  Term,  1852,  to  26th 
April,  1856.  By  H.  R.  Dearsley,  Esq.,  Barrister  at  Law.  Parts  I.  to 
VlII.,  completing  the  Volume,  price  2L  1«.  sewed.  1852>6 


t^^^0^^^^^^^^t^^S^^*^^ 


DBABSIiEY'S  *  BBUi'S  CROWN  GASES  BESERVBD. 

In  continuation  of  the  above.    Vol  I.,  Part  L,  containing  the  Ci 
to  July,  1856.    Price  4«.  tewed.  18M 


WOBD8WORTB  ON  JOINT  BTOOK  OOMPAMIBB.  f 
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OOIaIiZBR'8  SAZIiWAY,  *e.   OULXJBBB  OONSOLZBATION 

ACTS.— BY  MACNAMARA. 

The  Railway  Clauses,  Companies'  Clauses,  and  Lands  Clauses  Con- 
solidation Acta,  with  Notes :  with  an  Appendix,  treating  of  the  Formation 
of  a  Railway  Company,  the  Mode  of  passing  a  Bill  through  Parliament, 
&c. ;  and  an  Adaenda  of  Statutes  and  Forms.  Second  Edition.  By 
li.  Macnamara,  Esq.'    In  12mo.    Price  14«.  boarda.  1847 


■^»^^^^>^^^^w»^^^^^ 


ROOSR8'  BOCUB8IA8TIGAL  XiAW. 

A  Practical  Arrangement  of  Ecclesiastical  Law,  including  a  Treatise 
on  Prohibition,  and  showing  the  Practice  of  the  Ecclesiastical  Courts. 
Second  Edition.  By  F.  N.  Rooers,  Esq.,  one  of  Her  Mi^esty's 
Counsel.     In  8vo.    Price  U  16«.  boards.  1849 


^«M/\A^\^^^^MS^^^IMA< 


HARRISON'S  ANNUAL  DX6B8T  FOR  1866. 

A  Digested  Index  to  all  the  Reported  Decisions  in  the  scYeral  Courts 
of  Law  and  Equity,  published  during  the  year  1855.  By  K.  A.  Fisher, 
Esq^  of  the  Middle  Temple.  Imperial  8vo.  Price  10«.  6d,  sewed. 
{To  be  eontiimed  JmnuUly,) 


m^r^^^^^^^^fi^tt^^Vk^ 


BYTHBWOOD'S  *  JARMAN'S  OONVSYANOZNG.— B  j  BwMt. 

A  Selection  of  Precedents  from  modem  Manuscript  Collections  and 
Drafts  of  actual  Practice,  forming  a  system  of  Conveyancing ;  with  Dis- 
sertations and  Practical  Notes.  By  the  late  W.  M.  Bttuewood,  Esq., 
continued  and  completed  by  Thomas  Jarman,  Esq.,  of  the  Middle 
Temple,  Barrister  at  Law.  The  Third  Edition,  very  considerably  en- 
larged, by  Gborob  Sweet,  Esq.,  Barrister  at  Law.  Royal  8va  Vols. 
I.  to  VII.,  Vol.  IX.  and  Vol.  XL     Price  122.  2«.  boards. 

*•*  In  thb  Edition  th«  PrtMdtnts  are  corrected  and  adapted  to  the  present  atate  of  tha 
Law,  New  FonD»  axe  added,  and  the  Notes  on  the  Law  of  Cooveyancioff-^which 
in  the  former  £4Utiooa  were  dispersed  amoof  the  Preoedcnta-^are  collected  into 
distinct  TreatiMS  at  the  commencement  oi  each   Title,  and  snch  subjects  as 

Speared  deficient  are  snpplied.  Vols.  \.  to  VII.,  Vol.  IX.  and  Vol.  Xl.  contain 
e  I'ltles^' Abstracts,  Acknowledgments,  Adninistraiion,  Agreements.  Annaities, 
Appointments,  Apportionment,  Arbitration,  Assent,  Attestation.  Attornment, 
Award,  Bargain  and  Sale,  Bond.  Confirmation,  Covenant,  CoTenant  to  stand 
sciied.  Defeasance,  Direction.  Disclaimer.  Exchange,  Feoffment,  Furfeitare.  Grant, 
lademnity.  Leases  (with  a  complete  Treatise),  Moitgages  (with  *  comnlete 
Treatise)^  Transfers  and  Keooovcyances  of  Uortgagea,  Nominatioo  of  Mew  I'ms- 
tees.  Nonces,  Partition,  Partnership,  Patent  and  Copyricht,  Pnivhaac  Deeds,  Re- 
leases  and  Wills.  The  remainiug  Volames  will  be  publiiMd  as  expoditiouly  aa 
nay  be  consistent  with  a  dne  regard  to  accuracy. 

ROSOOB'B  NI8Z  PRZUS  BVIDENOB. 

Rc6coe*s  Digest  of  the  Law  of  Evidence  on  the  Trial  of  Actions  at 
Nisi  Prius.  Eighth  Edition,  with  considerable  Additions.  By  E. 
Smirie,  Esq.    In  royal  12mo.    Price  XL  S$,  boards.  1851 


18  LAV  BOOKS  PUBUSHBD  BY 


TATbOR'B  JOINT  STOOK  CO.'S  BJBOI8TRATI0N  ACT. 

A  Practical  Treatise  on  the  Act  for  the  Registration,  Regolatioo,  sad 
Incorporation  of  Joint  Stock  Companies,  7  &  8  Vict.  c.  110  (as  tntodei 
by  10  &  11  Vict,  c  78),  with  Directions  for  the  provisional  and  cooplttt 
Registration  of  Companies ;  intended  as  a  Guide  to  Persons  cooctn^ 
in  the  Forroatioa  and  Management  of  Companies  towards  coaiiiiiiw 
widi  the  Provisions  of  the  Registration  Act  To  which  is  added,  t'PR- 
cedent  of  a  Deed  of  Settlement,  prepared  and  settled  in  confonnitj  vi^ 
the  Provisions  of  the  Act.  By  G.  Taylor,  Esq.,  ^sistant  Regi!^| 
of  Joint  Stock  Companies.    In  8vo.    Price  14«.  boards.  l^i 


■^^^^^S^>^t^»»N^^^^»^^ 


ARNOULD  ON  MARINB  XN8I7RANCB. 

A  Treatise  on  the  Law  of  Marine  Insurance  and  Aven^;  ^^ 
References  to  the  American  Cases  and  the  later  Continental  Audioritks. 
By  Joseph  Arnould,  Esq.,  Barrister  at  Law.  In  2  vols,  royil  Sio- 
Price  21.  10«.  boards.  1^ 


^^^AM^^«A^^«^^MV^AA» 


LUND  ON  IiBTTBR8.PATBNT. 

A  Treatise  on  the  Substantive  Law  relating  to  Letters- Patent  6r 
Inventions.  By  Henrt  Lund,  Esq.,  of  Trinity  College,  Csmbiyf^ 
M.A.,  and  of  Lincoln^s  Inn,  Barrister  at  Law.  In  1  voL  12ma  P^ 
6*,  cloth  boards.  1^' 


rf»«»<»^^^<VMM»«W^^» 


NORMAN'S  UkW  AND  PRAOTXCB  OF  COPYRIOBT,  *e. 

The  Law  and  Practice  of  the  Copyright,  Registration  and  Profiion>^ 
Registration  of  Designs,  and  the  Copyright  and  Registration  of  Sculptof ' 
with  Practical  directions:  the  Remedies,  Pleadings  and  Evidence » 
Cases  of  Piracy  :  with  an  Appendix  of  Tables  of  Fees,  Sututes  aotit^ 
Rules  of  the  Board  of  Trade.  By  John  Paxtom  Norman,  M.A^  of^ 
Inner  Temple,  Special  Pleader.    In  12mo.    Price  4«.  fid.  dodu     \^^ 


/«/«^V^^^^^^^^^M^^f%/<V 


BBAUMONT'8  OOPYHOU>  BNFRANOHI8BMBMT  ACT. 

The  New  Copyhold  Enfranchisement  Act,  15  &  16  Vict,  c  51,  *»|J» 
Notes  and  full  Abstract  of  the  Preceding  Acts;  including  *'«^ /{^^ 
Directions  for  Conyhold  Valuers,  and  Short  Tables  of  Values  of  U* 
Estates.  By  G. '  D.  Barber  Beaumont,  Esq.,  Barrister  st  U*- 
Author  of  *<  The  Law  of  Fire  and  Life  Insurance,"  and  **  ^oquirji^ 
the  Origin  of  Copyhold  Tenure."    Price  2«.  sewed.  ^^ 


^^^^MA^^^^^k^iA^i^MM^ 


PBRRT'8   OA8B8  ILXiT78TRATIVB  OF  OBIBIV^^^ 

MANNBR8. 

Cases  Illustrative  of  Oriental  Manners,  and  of  the  application  « 
English  Law  to  India;  decided  in  Her  Majesty's  Supreme  Co^ 
Bombay.  By  Sir  Erskine  Perry,  late  Chief  Justice.  In  1  ^ol  r^ 
8vo.    Price  II.  lOt.  cloth  boards.  ^^ 
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HABRXSON'S  DXOBST-OOXfTXNUBD  BY  R.  A.  FXSHBR. 

Harrison's  Digest,  continued  from  Easter  Term,  1843,  to  Michaelmas 
Term,  1855.  By  R.  A.  Fisher,  Esq.,  of  the  Inner  Temple,  Barrister 
at  Law.     In  2  yols.  royal  8?o.     Price  3L  13«.  6d.  boards.  1856 

Forming  a  CotuoUdaUd  SUPPLEMENT  to 

HARRISON'S  OOMMON  laAVT  DIOB8T. 

An  Analytical  Digest  of  all  the  Reported  Cases  determined  in  the 
House  of  Lords,  the  several  Courts  ot  Common  Law,  in  Banc  and  at 
Nisi  Prius,  and  the  Court  of  Bankruptcy;  from  Michaelmas  Term,  1756, 
to  Easter  Term,  1843;  including  also  the  Crown  Cases  reserved,  and  a 
full  Selection  of  Equity  Decisions ;  with  the  Manuscript  Cases  cited  in 
the  best  modern  Treatises,  not  elsewhere  reported.  Third  Edition.  By 
R.  T.  Harrison,  Esq.  4  vols,  royal  8vo.  trice  6/.  16«.  6d,  cloth  boards 
(or  the  6  vols,  complete,  10/.  I0«.).  1844 

*0*  The  belt  coDtinaation  of  tbt  aboTt  importut  worftt  is  tbe  Aonnal  Dicett.  pabllsbcd 
in  eoDoectioD  with  "  Tm  JuaitT."  wbicb  is  vsaallj  completed  in  M«reb,  and 
oompriies  all  the  Reports,  botk  at  Law  and  in  £a«ityt  iaaoed  daring  the  pnTiooa 
Tear.    Edited  by  R.  A.  FisBim,  Esq. 


MIUJBR'S  XJkND  TAX. 

The  Laws  relating  to  the  Land  Tax,  its  Assessment,  Collection,  Re- 
demption and  Sale ;  with  a  Statement  of  the  Rights  and  Remedies  of 
Persons  unequally  assessed,  and  an  Appendix  containing  all  the  Statutes 
in  force;  with  a  copious  Index.  By  Samuel  Miller,  Esq.,  Barrister 
at  Law.    In  1  voL  8vo.    Price  12i.  cloth  boards.  1849 


JBRVIS'S  OFFZGB  AND  DIJTIBS  OP  CORONBRS. 

A  Practical  Treatise  on  the  Office  and  Duties  of  Coroners ;  with 
Forms  and  Precedents.  By  John  Jervis,  Esq.  (late  Lord  Chief 
Justice  of  Her  Migesty*s  Court  of  Common  Pleas).  Second  Edition. 
By  W.  N.  Welsby,  Esq.,  Barrister  at  Law,  Recorder  of  Chester.  In 
12mo.    Price  lOt.  6d.  boards.  1854 


IiOOXB'S  ImAW  *  PRAOnCB  OF  FORBXON  ATTAOBMBNT. 

The  Law  and  Practice  of  Foreign  Attachment  in  the  Lord  Mayor's 
Court,  under  the  New  Rules  of  Practice ;  with  an  Appendix  of  the 
Forms  and  Proceedings  in  Attachments  and  in  Ordinary  Actionsi  By 
John  Locke,  M.A.,  Barrister  at  Law,  and  one  of  the  Common  Pleaders 
of  the  City  of  London.     12mo.    Price  5#.  boards.  1853 
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A  Treatifte  on  Equitable  Defences  and  Repliemdona  under  die  Cobbk 
Law  Procedure  Act  of  1854.  By  John  D.  Mayiie,  Esq^  of  the  Insf 
Temple,  Barriater  at  Law.     Price  4ff.  boards.  Ihii 


M^k^h^kA^kA^^^^^M^^^^V^^^^ 


VBXUPOKD  ON  BIGSlVikYS. 

The  General  Hig^hwav  Act,  5  ft  6  Will.  4,  c.  50,  and  the  mtUeifmi 
Statutes,  with  copious  Notes  on  the  Law  of  Highways  ;  also  New  Fonst 
and  General  Rules  for  making  and  repairing  Roatu.  Second  Edioea 
corrected  and  enlarged.  By  Leonard  Shelpo&o,  Esq^  Barniter  c 
Law.    12mo.    Price  7«.  6d.  boards.  \^ 


OOUiTBR  ON  PAXTNBUiBIP. 

A  Practical  Treatise  on  the  Law  of  Partnership ;  with  an  Append 
of  Forms.  By  John  Collter,  of  Lincoln's  Inn,  Barrister  at  I^'- 
Second  Edition.    Royal  8vo.    Price  1/.  11«.  6dL  boards.  ^^ 


^^^^/^^^tf^^^^^^^^^^Ma 


I.ORD  OAMPBEXdb'B  AOT8,  14  *  15  VXOT.,  GAPS.  11, 19i 

55andlOO. 

Lord  Camnbeirs  Acts,  for  the  further  improving  the  Administntiot 
of  Criminal  Justice  and  the  better  Prevention  of  Offences,  together  vitb 
the  Act  for  the  better  Protection  of  Apprentices  and  Servsnrs,  sd^  ^ 
Act  for  amending  the  Law  relating  to  the  Ezpenaes  of  Prosecotioos: 
with  Notes,  Observations  and  Indictments.  By  C.  S.  GreaveSi  Esq^ 
Q.C.    Royal  8ro.    Price  7«.  boards.  l^^ 


••«^^^>WV^^^^k/V«MMM^ 


BEST'S  PRBSUMPnVB  OR  CIRCUMSTAMTZAb  PBOOP. 

A  Treatise  on  Presumptions  of  Law  and  Pact;  with  the  Theory  and 
Rules  of  Presumptive  or  Circumstantial  Proof  in  Criminal  Casen  Bf 
W.  M.  Best,  A.M.,  LL.B.,  of  Gray's  Inn,  Barrister  at  Law.  In  I  ^ 
8vo.     Price  15#.  boards.  ^^ 

•••  Mr.  B  tfT*s  work  it  u  oaeftal  and  tble  rammwr  of  the  PriMtpIct  of  Pk>**!S2 
Proof  M  ihey  are  ■pplied  io  EavlUh  evuu  of  joaiico.  Ho  h««,  •w^^'J^S 
tnted  hu  Rrgamcou  by  miiBj  vcrr  avfMMite  ettiiioa*  froa  tbc  v'*!'"^Tr  m 
Civilians  and  from  the  Komao  Law.  Hit  work  dtwiaya  aboiMiaot  pwof  *L *? 
coa<npa  retearch.  at  well  as  of  a  miod  thoroashly  iab«cd  with  the  i»tV^S^ 
his  sobicct,  aod  anvions  to  extricate  the  real  priaoiidea  of  the  Lav  ^^f^rpC 
frnm  the  mas?  of  hctrmseiioiis  matter  ander  which  thev  are  too  oftoa  MX*** 
Tkt  Lmm  Mmgmtmi  m-  QMfWr4v  ILnimM  Dutmtir,  18M. 


bdb^LMA^aAOM 
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MILZ.IBR'8  XJkW  or  BQUITABLB  MORTOAGBB. 

A  Treatise  on  the  Law  of  Equitable  Mortgages,  containing  a  State- 
ment of  the  Law  respecting  the  Liens  of  Vendors  and  Purchasers ;  of 
the  Rights  and  Remedies  of  Equitable  Mortgagees  by  Deposit  of  Deeds ; 
of  the  effect  of  Notice  with  regard  to  Equitable  Mortgages ;  of  the 
Priority  of  Judgments  over  Equitable  Mortgages ;  with  Observations  on 
the  Case  of  Whitworth  v.  GaugatHj  and  of  the  Course  of  Proceeding  on 
the  Bankruptcy  of  Equitable  Mortgagors ;  with  an  Appendix,  containing 
the  Judgment  of  the  Vice- Chancellor  Wigram  in  Whitwitrih  v.  Gaugtdnt 
Forms  for  Equitable  Deposits,  &c,  and  an  Index.  By  Samuel  Miller, 
Esq^  Barrister  at  Law.     In  1  vol.  8vo.     Price  10«.  boards.  1844 

CZJiYDON'B  IiAW  OF  IiANDIiORD  AND  TENANT. 

A  Treatise  on  the  Law  of  Landlord  and  Tenant ;  being  a  Synopsis  of 
the  Rules  of  Law  regulating  the  Rights  and  Liabilities  arising  out  of 
Contracts  of  Tenancy,  and  containing  a  Compendium  of  the  various 
Decisions  of  the  Courts  thereon,  together  with  an  Analysis  of  the  recent 
Enactments  relating  to  Real  Property ;  with  an  Appendix  of  Statutes 
and  copious  Index.  By  Charles  B.  Claydon,  Esq.,  of  Lincoln's  Inn, 
Barrister  at  Law.     12mo.    Price  lOs.  boards.  1847 

QUAXiXFIOATXONS  AND  RBOZ8TRATZ0N  OF  BLBOTORB. 

A  Practical  Treatise  on  the  Qualifications  and  Registration  of  Parlia- 
mentary Electors  in  England  and  Wales;  with  an  Appendix  of  Statutes 
and  Forms.  The  Second  Edition,  including  the  Acts  for  the  Trial  of 
Controverted  Elections,  and  for  the  Registration  of  Voters,  4  &  5  Vict, 
c. 58, and  6  Vict.  c.  18 ;  with  Notes.  By  Georqe  Percy  Elliott,  Esq., 
of  the  Middle  Temple,  Barrister  at  Law.  In  1  vol.  12mo.  Price  14«. 
boards.  1843 

The  Law  of  Qualification  and  Registration  of  Parliamentary  Electors 
in  England  and  Wales,  as  settled  by  the  Court  of  Common  Pleas.  By 
David  Power,  Esq.,  of  Lincoln's  Inn,  Barrister  at  Law.  In  1  vol.  12mo. 
Price  59,  boards.  1847 

••*  This  work  bu  bt«ii  francd  Qpoo  the  plan  of,  and  is  inieDdcd  ss  a  eompaaion  to, 
31  r.  Klliott  s  book  on  the  same  sabjcct.  and  will  be  found  to  contain  the  substance 
of  all  the  Cases  which  have  been  decided  by  the  Court  of  Common  Pleas,  upon 
Appeal  from  the  Decisions  of  the  ReTising  Barristers,  from  the  passing  of  the  stat. 
6  Vict.  c.  18,  down  to  the  time  of  pnbUcfttioD. 


OIBBONB  OH  DZIsAPXBATIONS  AXD  NUZ8ANCB8. 

A  Treatise  on  the  Law  of  Dilapidations  and  Nuisances.  By  David 
Gibbons,  Esq.  The  Second  Edition,  with  considerable  Additions.  8vo. 
Price  I6t,  boards.  1849 
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BAYKOND'B  BlUb  OF  BXOBPTIOM8. 

Tbe  Bill  of  Exceptions;  being  a  short  Account  of  its  Origin  and 
Nature ;  showing  by  whom  and  to  whom  a  Bill  of  Exceptions  may  be 
tendered  ;  what  may  be  the  Subject  of  it ;  its  Form,  and  mode  of  ten- 
dering it;  the  proceedings  upon  it,  and  the  mode  of  enforcing  the 
Sutute.  By  John  Raymond,  Esq^  of  the  Middle  Temple.  12mo. 
Price  2«.  sewed.  1846 


/««^V^^^^>WW«^^VW«A« 


BATXdBT'8  BILLS  OF  BXOHANOB. 

A  Summary  of  the  Law  of  Bills  of  Exchange,  Cash  Bills,  &c.    Sixth 
Edition.    By  G.  M.  Dowoeswell,  Esq.    8vo.    Price  R  2«.  boards. 

1849 


^^^^M^^M^^^^h^^^^^^/ 


RUBSEUi  ON  FAOTORB  AND  BROKBR8. 

A  Treatise  on  the  Laws  relating  to  Facton  and  Broken;  with  sn 
Appendix  of  Statutes,  Rules,  Orders  and  Regulations,  &c«  By  John 
A.  Russell,  B.A.,  of  Gray's  Inn,  Barrister  at  Law.  In  12mo.  Price 
St,  boards.  1844 


■^^V^^^^^^^^fN^N^^^^^^ 


CULRK'B  OOLONIAXi  IiAW. 

A  Summary  of  Colonial  Law,  and  Practice  of  Appeals  from  tbe  Plsn- 
tations.    8vo.    Price  U.  4f.  boards.  1834 


/SMA^«AMM^^M^i«^M^W*^ 


FRITOHABD'S  ABMIRALTY  DIOB8T. 

An  Analytical  Digest  of  all  the  Reported  Cases  determined  by  the 
High  Court  of  Admiralty  of  England,  the  Lords  Commissioners  of 
Appeal  in  Prize  Causes,  and  (as  Questions  of  Maritime  and  Inter- 
national Law)  by  the  Judicial  Committee  of  the  Privy  Council ;  also  of 
the  analogous  Cases  in  the  Common  Law,  Equity  and  Ecclesiastics! 
Courts ;  and  of  the  Statutes  applicable  to  the  Cases  reported ;  with  Notes, 
from  the  Text  Writers  and  other  authorities  of  Maritime  Law,  and  tbe 
Scotch,  Irish  and  American  Reports.  With  an  Appendix,  containing 
the  principal  Sututes,  &c.,  &c.  Royal  8vo.  Price  R  10«.  boards.    1847 
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BARORAVB'S  THBZAU880N  ACT. 

The  Thellusson  Act ;  with  Practical  Obsenrations  upon  Trusts  for  die 
Accumulation  of  Income.  By  John  F.  Hargrave,  Esq.,  MM,  of 
Lincoln's  Inn,  Barrister  at  Law.    Svo.    Price  10«.  boards.  1843 
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WXLUAMS'8  PRAOnOB  IN  OHANOBRY. 

The  New  Practice  in  Chancery  under  the  Acts  16  &  16  Vict.  cc.  80, 
86,  an^  87»  and  the  subsequent  Genera]  Orders,  including  Proceedings 
in  the  Judges'  Chambers;  with  Forms  of  Orders,  Affidavits,  Costs, 
Pleadings,  &c.  By  Frederick  Sims  Williams,  Esq.,  Barrister  at  Law. 
In  1  vol.  8vo.    Price  It  6t,  doth  boards.  1854 
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TOUXiKIN'B  MODBRM  PRAOTIGB  IN  CHANOBRY. 

The  Modem  Practice  in  Chancery,  containing  all  the  Statutes  and 
Orders,  from  the  Trustee  Relief  Act  (10  &  11  Vict.  c.  96)  to  the  General 
Order  of  24th  December,  1852;  with  Explanatory  Notes  and  all  the 
Reported  Cases  to  1853.  By  Samuel  Simpson  Toulmin,  Esq., 
Barrister  at  Law.    1  yoL  8vo.    Price  lOt.  6d.  doth.  1853 
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DICKINSON'S  OUIDB  TO  THB  QUABTBK  BB8BION8. 

Dickinson's  Guide  to  the  Quarter  Sessions  and  other  Sessions  of  the 
Peace.  By  Thomas  Noon  Talfourd,  Seijeant  at  Law.  The  Sixth 
Edition.  Revised  and  corrected,  with  great  Additions.  By  R.  P.  Tyr- 
WHITT,  Esq.    One  thick  vol.  8vo.    Price  1/.  16s.  boards.  1845 
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VATTBIi'B  UkW  or  NATIONS. 

The  Law  of  Nations ;  or.  Principles  of  the  Law  of  Nature,  applied  to 
the  Conduct  and  Affairs  of  Nations  and  Sovereigns.  From  die  French. 
A  New  Edition.  By  Joseph  Chittt,  Esq.  Royal  8vo.  Price  W.  1«. 
boards.  1834 
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TAPPING  ON  MANDAMUS. 

The  Law  and  Practice  of  the  Hiffh  Prerogative  Writ  of  Mandamus  as 
it  obtains  both  in  England  and  Ireland.  Roy.  8vo.  Price  1/.  1«.  boards. 

1848 
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WOOIATOH  ON  THB  BIGHTS  OF  COMMON. 

A  Treatise  on  the  Law  of  Rights  of  Common.    The  Second  Edition. 
By  Humphry  W.  Wooltrch,  Seijeant  at  Law.    1  voL  8vo.  1850 
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ROPBR'S  LBGAOIBS.— BY  WHITB. 

Treatise  on  the  Law  of  Legacies.    By  R.  S.  D.  Ropbr,  Esq.    Fourth 
Edition.    By  H.  H.  White.    In  2  vols,  royal  8vo.    Price  8/.  3«.  boards. 

1847 
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aZUIYABD  ON  MABZNE  IN 8UXAMCB. 

A  Treatise  on  the  Principles  of  the  Law  of  Marine  Aaaunaiees.  h 
Two  Parts.  I.  On  the  Contract  itself,  between  the  Aaaured  and  the 
Assurer.  II.  Of  the  Causes  which  vacate  the  Contract.  2.  In  what 
Cases  the  Assured  is  entitled  to  recover  back  the  Conaideration  paid  br 
him.  3,  and  lastly.  What  is  the  Remedy  provided  by  the  Law  for  cither 
Party  against  the  other?     Royal  8vo.    Price  IL  10«.  boards.  184» 
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WATBON'B  OFFICE  AND  DUTIBB  OF  SHSRIFF. 

A  Practical  Treatise  on  the  Office  of  Sheriff;  coiDprising  the  wbole  of 
the  Dutlesi  Remuneration  and  Liabilities  of  Sherifin  in  the  Execatioa 
and  Return  of  Writs,  and  in  the  Election  of  Knights  of  the  Shire.  By 
William  Henry  Watson,  Esq.,  one  of  Her  Mi^e8ty*s  CoosseL 
Second  Edition.  By  W.  N.  Welsby,  Esq.,  of  the  Middle  Temple, 
Barrister  at  Law.    8vo.    Price  1/.  4«.  cloth.  1818 
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WUlTWOftTH'B  BQXnry  PRBOBDBMT8. 

Equity  Precedents,  comprising  Bills,  Petitions  and  Answers,  adapted 
to  the  Orders  of  May,  1845,  with  Notes  on  Pleading  and  Evidence.  By 
R.  Whztworth,  Esq.    8vo.    Price  1/.  2#.  boards.  19^ 
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PABK'B  MABINB  INBXJKANGB. 

System  of  Marine  Insurances,  with  Three  Chapters  on 'Bottomry ;  on 
Insurances  on  Lives;  and  on  Insurances  against  Fir&  By  the  late 
Mr.  Justice  Park.  Eighth  Edition,  with  considerable  Additions.  By 
Francis  Hildyard,  M.A.    In  2  vols,  royal  8vo.    Price  2/.  boards. 

18*2 
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WAT80N  ON  AWARDS. 


A  Treatise  on  the  Law  of  Arbitrations  and  Awards,  including  the  Act 
of  Parliament  relating  to  Arbitrations  between  Masters  and  Workmen; 
with  an  Appendix  of  Precedents.  By  W.  H.  Watson,  Esq.,  Q.C.  Third 
Edition.    8vo.    Price  18«.  boards.  1846 
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FEBARD  ON  FIZTUBB8. 

A  Treatise  on  the  Law  of  Fixtures  and  other  Property,  comprising  the 
Law  relative  to  Annexations  to  Freeholds  in  general ;  as  also  Emble- 
ments, Charters,  Heir-Looms,  &c. ;  with  an  Appendix,  contaioiog 
Practical  Rules  and  Directions  respecting  the  Removal,  Purchase, 
Valuation,  &c.,  of  Fixtures  between  Landlora  and  Tenant,  and  betireen 
Outgoing  and  Incoming  Tenants.  Second  Edition.  In  royal  8va  Fnce 
16«.  boards.  1^47 
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Metropolis  Management  Act— Smith's  (  J.  Toulmin)  Metropolis 
Local  Management  Act,  1855 ;  with  Introduction,  Notes  and  Index. 


lanagein 
1  vol.  12mo.     Price  8s 


1855 


Mortgage. — Coote's  (T.  H.)  Treatise  on  the  Law  of  Mortgage.  Third 
Edition.     1  vol.  royal  8vo.     Price  II.  1850 

Nisi  PrinS. — Roscoe's  (II.)  Digest  of  the  Law  of  Nisi  Prius  Evidence. 
Eiffhth  Edition.  By  E.  Smirke,  Esq.  1  voL  royal  12rao.  Price 
1/.5..  1851 

Nuisances. — Smith's  (J.  Toulmin)  Practical  Proceedings  for  the  Re- 
moval of  Nuisances  under  Act  1855.  Second  Edition,  Enlarged. 
12mo.     5s.  1856 

Parish  Law. — Smith's  (J.  Toulmin)  Parish;  its  Obligations  and 
Powers ;  its  Officers  and  their  Duties.  Second  Edition,  much  En- 
larged. {Nearly  ready)  1857 

Steer's  Parish  Law. — The  Third  Edition,  greatly  enlarged  and  altered. 
By  H.  J.  Hodgson,  Esq.     Svo.     Price  IL  8*.  cloth.  1857 

Parliamentary  Precedents.— Bourke's  (Hon^'e  R.)  Decisions  of 

the  Speaker,  C.  S.  Lefevre,  on  Points  of  Order,  Rules  of  Debate,  and 
the  General  Practice  of  the  House.   PostSvo.  Price  12«.  cloth.    1857 

Patents. — Corvton's  (John)  Treatise  on  the  Law  of  Letters-Patent; 
with  Summary  of  Laws  in  Foreign  States.     1  vol.  Svo.     Price  18*. 

1855 

Personal  Property. — Williams's  (Joshua)  Principles  of  the  Law 
of  Personal  Property,  intended  for  Students.  Third  Edition.  Svo. 
Price  I6s.  1856 

Powers. — Sugden's  (Lord  St.  Leonards)  Practical  Treatise  on  the 
Law  of  Powers.    Seventh  Edition.    2  vols,  royal  8vo.  Price  2/.    1845 

and 

.  &c. 

Second  Edition.     Svo.     Price  11.  lOs.  1855 

Real  Property. — Williams's  (Joshua)  Principles  of  the  Law  of  Real 
Properiv,  intended  as  a  First  Book  for  Students.  Fourth  Edition. 
Svo.     18*.  1855 

Settled  Estates  Act. — Brickdale's  (M.  j.)  Act  to  facilitate  Leases 
and  Settled  Estates,  19  &  20  Vict.  c.  120;  with  the  Orders,  Intro- 
duction and  Notes.     12rao.     Price  3*.  1857 

Statutes. — Chitty's  (J.)  Collection  of  Statutes;  with  Notes.  Second 
Edition.  By  W.  N.  W  elsby  and  E.  Beavan,  Esqrs.  4  vols,  roval 
Svo.    8/.  83.  1851.'54 

Continued  Annually,  by  E.  Beavan,  Esq.  1854,  9s.6cLi  1855,  9s. 6d,; 
1856,  6s. 

Vendors  and  Purchasers. — Sugden's  (Lord  St.  Leonards)  Law 
of  Vendors  and  Purchasers  of  Estates ;  with  important  Additions. 
Thirteenth  Edition.     Royal  Svo.     Price  1/.  10*.  ,      1857 

Wills.— Jarman's  (T.)  Treatise  on  Wills.  Second  Edition.  By  E.  P. 
Woolstenholme  and  S.  Vincent,  Esqrs.  2  vols,  royal  8vo.  Price 
3/.  3s.  1855 


Hallways. — Hodge's  (W^)  Law  of  Railways,  Railway  Companies 
Hailvvay  Investments;  with  Appendix  of  Statutes,  Precedents, 
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